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Southern  District  of  New  York,  ss. 

BE  IT  RKMEMBERED,  That  on  the  twenty-fifth  day  of  November,  A.  D.  1826,  in  the  fifty-first 
year  of  the  Independence  of  the  United  States  of  America,  Jambs  Kent,  of  the  said  dis- 
(L.  S.)        trict,  has  deposited  in  this  office  the  title  of  a  Book,  the  right  whereof  he  claims  as  author, 
in  the  words  following,  to  wit : 

"  Commentaries  on  American  Law.  By  James  Kent.  Vol.1." 
In  conformity  to  the  Act  of  the  Congress  of  the  United  States,  entitled  "  An  Act  for  the  encour- 
agement of  learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books,  to  the  authors  and  pro- 
prietors of  such  copies,  during  the  times  therein  mentioned."  And  also  to  an  Act,  entitled,  An  Act, 
supplementary  to  an  Act,  entitled,  An  Act  for  the  encouragement  of  learning,  by  securing  the  copies 
of  Maps,  Charts,  and  Books,  to  the  authors  and^roprietors  of  such  copies,  during  the  times  therein 
mentioned,  and  extending  the  benefits  thereof  to  the  arts  pf  designing,  engraving  and  etching  his- 
torical and  other  prints. 
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ADVERTISEMENT 

TO    THE    NINTH    EDITION. 


In  presenting  the  Ninth  Edition  of  Kent's  Commentaries  to  the 
Profession,  the  Editor  renders  his  acknowledgments  to  Messrs.  George 
Miller  Hohbs,  Richard  Olney,  George  Putnam,  Jr.,  and  George 
Wales  Soren,  by  whom  the  new  authorities,  inserted  in  this  edition 
were  collected,  and  the  additional  notes  almost  exclusively  prepared. 
These  gentlemen,  members  of  the  Law-School  of  Harvard  University, 
were  introduced  to  the  Editor  by  his  friend,  Mr.  Parsons,  the  Dane 
Professor  of  Law  in  the  University,  who  himself  has  taken  an  in- 
terest in  the  preparation  of  this  edition. 

New  York,  February,  1858. 


ADVERTISEMENT 

TO    THE    SEVENTH    EDITION. 


The  seventh  edition  of  Kent's  Commentaries  is  the  first  that  has 
been  published  containing  any  additions  or  alterations  not  made  by 
the  Author.  As  the  work  has  become,  in  a  great  degree,  a  Digest 
of  American  Law,  of  practical  use  to  the  lawyer  as  well  as  the  stu- 
dent, the  Editor  has  endeavored  to  collect  the  principal  decisions  and 
statutory  enactments  that  have  been  made  since  the  appearance  of 
the  last  edition.  In  some  few  instances,  he  has  attempted,  in  a  very 
limited  manner,  to  illustrate  or  qualify  some  of  the  doctrines  of  the 
text. 

The  Editor  is  aware  that  this  mode  of  collecting  authorities  is  in- 
compatible with  exact  method,  and  is,  indeed,  condemned  by  the 
Author  himself ;  and  it  is  quite  possible  that  the  original  notes  to 
the  Commentaries,  which  were  made  at  successive  times,  without  re- 
gard to  strict  order,  might  be  advantageously  regulated  and  com- 
pressed. But,  on  reflection,  he  has  not  felt  himself  authorized  to 
impair,  in  any  degree,  the  integrity  of  the  Commentaries,  and  the 
text  and  notes  are  presented  in  this  edition,  as  they  were  left  by  the 
Author. 

The  great  increase  of  the  work  has  rendered  the  Author's  index 
altogether  too  limited.  A  new  and  enlarged  index  has  accordingly 
been  added ;  and,  as  a  necessary  effect  of  this  index,  a  new  num- 
bering of  the  pages  has  been  adopted.  For  the  convenience  of 
those  possessing  the  previous  pubhcations  of  the  work,  the  original 
a 
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mimbers  of  the  pages  have  been  placed  in  the  margins  of  the  vol- 
umes. 

It  remains  only  for  the  Editor  to  mention,  that  the  present  edition  . 
has  been  prepared  by  him,  with  the  full  and  equal  cooperation  of  his 
friend,  Dorman  Bridgman  Eaton,  Esq.,  who  has  recently  become  a 
resident  of  New  York ;  and  whose  learmng  and  talents  must  here- 
after, in  their  independent  exercise,  become  manifest  to  the  pro- 
fession. * 

WILLIAM  KENT. 

New  York,  May,  1851. 


TQ 

WILLIAM  JOHNSON,  Esq. 


In  compiling  these  volumes,  (origmally  iatended,  and  now  pub- 
lished, for  the  benefit  of  American  students,)  I  have  frequently  been 
led  to  revisit  the  same  ground,  and  to  follow  out  the  same  paths,  over 
which  I  have  so  often  passed  with  you  as  a  companion  to  cheer  and 
dehght  me. 

You  have  reported  every  opinion  which  I  gave  in  term  time,  and 
thought  worth  reporting,  during  the  five  and  twenty  years  that  I  was 
a  Judge  at  Law  and  in  Equity,  with  the  exception  of  the  short  ia- 
terval  occupied  by  Mr.  Gaines's  Reports.  During  that  long  period  I 
had  the  happiness  to  maiatain  a  free,  cordial,  and  instructive  inter- 
course with  you  ;  and  I  feel  unwUhng  now  to  close  my  labors  as  an 
author,  and  withdraw  myself  finally  from  the  public  eye,  without 
leaving  some  memorial  of  my  grateful  sense  of  the  value  of  your 
friendship,  and  my  reverence  for  your  character. 

In  inscribing  this  work  to  you,  I  beg  leave,  sir,  at  the  same  time, 
to  add  my  ardent  wishes  for  your  future  welfare,  and  assure  you  of 
my  constant  esteem  and  regard. 

JAMES  KENT. 


PREFACE 

TO  THE  FIRST  VOLUME  OP  THE  FIRST  EDITION. 


Having  retired  from  public  office  in  the  summer  of  1823, 1  had 
the  honor  to  receive  the  appointment  of  Professor  of  Law  in  Colum- 
bia College.  The  trustees  of  that  institution  have  repeatedly  givcjn 
me  the  most  liberal  and  encouraging  proofs  of  their  respect  and  con- 
fidence, and  of  -which  I  shall  ever  retain  a  grateful  recollection.  A 
similar  appointment  was  received  from  them  in  the  year  1793  ;  and 
this  renewed  mark  of  their  approbation  determined  me  to  employ 
the  entire  leisure,  in  which  I  found  myself,  in  further  endeavors  to 
discharge  the  debt  which,  according  to  Lord  Bacon,  every  man  owes 
to  his  profession.  I  was  strongly  induced  to  accept  the  trust,  from 
want  of  occupation ;  being  apprehensive  that  the  sudden  cessation 
of  my  habitual  employment,^  and  the  contrast  between  the  discus- 
sions of  the  forum  and  the  soUtude  of  retirement  might  be  unpro- 
pitious  to  my  health  and  spirits,  and  cast  a  premature  shade  over  the 
happiness  of  dechning  years. 

The  following  lectures  are  the  fruit  of  the  acceptance  of  that 
trust ;  and,  in  the  performance  of  my  collegiate  duty,  I  had  the 
satisfaction  to  meet  a  collection  of  interesting  young  gentlemen,  of  . 


^  I  was  appointed  Recorder  of  New  York,  in  March,  1797,  and  from  that  time 
until  August,  1 823, 1  was  constantly  employed  in  judicial  duties. 
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fine  talents  and  pure  character,  who  placed  themselves  under  my 
instruction,  and  in  whose  future  welfare  a  deep  interest  is  felt. 

Having  been  encouraged  to  suppose  that  the  publication  of  the 
Lectures  might  render  them  more  extensively  useful,  I  have  been 
induced  to  submit  the  present  volume  to  the  notice  of  students,  and 
of  the  junior  members  of  the  profession,  for  whose  use  they  were 
originally  compiled.  Another  volume  is  wanting,  to  embrace  all  the 
material  parts  of  the  Lectures  which  have  been  composed.  It  will 
treat,  at  large,  and  in  an  elementary  manner,  of  the  law  of  property, 
and  of  personal  rights  and  commercial  contracts ;  and  will  be  pre- 
pared for  the  press  in  the  course  of  the  ensuing  year,  unless,  in  the 
mean  time,  there  should  be  reason  to  apprehend  that  another  volimie 
would  be  trespassing  too  far  upon  the  patience  and  indulgence  of  the 
public. 

New  Yoke,  November  23,  1826. 


PREFACE 

TO  THE   SECOND  VOLUME. 


When  the  first  volume  of  these  Commentaries  was  published,  it 
■was  hoped  and  expected  that  a  second  would  be  sufficient  to  include 
the  remainder  of  the  Lectures  which  had  been  delivered  in  Columbia 
College.  But,  in  revising  them  for  the  press,  some  parts  required 
to  be  suppressed,  others  to  be  considerably  enlarged,  and  the  ar- 
rangement of  the  whole  to  be  altered  and  improved.  A  third  vol- 
ume has  accordingly  become  requisite,^  to  embrace  that  remaining 
portion  of  the  work  which  treats  of  commercial  law,  and  of  the 
doctrines  of  real  estates,  and  the  incorporeal  rights  and  privileges 
incident  to  them. 

It  is  proliable  that,  in  some  instances,  I  may  have  been  led  into 
more  detail  than  may  be  thought  consistent  with  the  plan  of  the 
publication.  My  apology  is  to  be  found  in  the  difficulty  of  being 
really  useful  on  some  branches  of  the  law,  without  going  far  into 
practical  illustrations,  and  stating,  as  far  as  I  was  able,  with  precision 
and  accuracy,  the  established  distinctions.  Such  a  detail,  however, 
has  been,  and  wiU  hereafter  be,  avoided  as  much  as  possible  ;  for  the 
knowledge  that  is  intended  to  be  communicated  in  these  volumes  is 
believed  to  be,  in  most  cases,  of  general  application,  and  is  of  that 


1  This  appeared  in  1828,  and  a  fourth  volume  was  required,  and  appeared  in 
1830.  • 
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elementary  kind,  which  is  not  only  essential  to  every  person  who 
pursues  the  science  of  the  law  as  a  practical  profession,  but  is  deemed 
useful  and  ornamental  to  gentlemen  ia  every  pursuit,  and  especially 
to  those  who  are  to  assume  places  of  pubhc  trust,  and  to  take  a  share 
in  the  business  and  in  the  councils  of  our  country. 

New  York,  November  17,  1827. 


Note  by  the  Atjthor. — When  the  N.  Y.  Revised  Statutes  are  cited  in  this  work, 
the  first  edition,  of  1829,  is  generally  referred  to  ;  and  if  the  last  edition,  of  1846,  be 
referred  to,  it  is  cited  as  New  York  Remsed  Statutes,  3d  edition ;  and  if  the  citation  of 
the  Sd  edition  be  by  the  page,  the  reference  is  to  the  new  paging  at  the  top  of  each 
leaf.  Whenever  I  have  had  occasion  to  refer,  in  this  new  edition  of  the  Commenta- 
ries, to  any  of  the  New  York  statutes,  I  have  always  cited  from  the  3d  edition ;  but, 
in  other  respects,  the  reference  to  the  1st  edition  of  the  New  York  Revised  Statutes 
remains  undisturbed ;  and  I  have  not  thought  it  worth  the  trouble  of  altering  that 
reference,  inasmuch  as  the  paging  to  the  first  edition  of  the  statutes  is  preserved  in 
the  margin  to  the  3d  edition. 
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PART   I. 

OF   THE  LAW  OF   NATIONS. 


LECTURE    I. 

OF   THE   FOUNBATION   AND   HISTORY   OF   THE   LAW   OF   NATIONS. 

When  the  United  States  ceased  to  be  a  part  of  the  British 
empire,  and  assumed  the  character  of  an  independent  nation, 
they  became  subject  to  that  system  of  rules  which  reason,  moral- 
ity, and  custom  had  established  among  the  civilized  nations  of 
Europe,  as  their  public  law.  During  the  war  of  the  American 
revolution,  congress  claimed  cognizance  of  all  matters  arising 
upon  the  law  of  nations,  and  they  professed  obedience  to  that 
law,  "  according  to  the  general  usages  of  Europe."  (a)  By  this 
law  wevare  to  understand  that  code  of  public  instruction,  which 
defines  the  rights  and  prescribes  the  duties  of  nations,  in  their 
intercourse  with  each  other.  The  faithful  observance  of  this  law 
is  essential  to  national  character,  and  to  the  happiness  of  man- 
kind.    According  to  the  observation  of  Montesquieu,  (b)  it  is 


(a)  Ordinance  of  the  4th  December,  1781,  relative  to  maritime  captm-es.  Journals 
of  Congress,  vol.  vii.  185.  The  English  judges  have  frequently  declared  that  the  law 
of  naiions  was  part  of  the  common  law  of  England.  Triquet  v.  Bath,  3  Burr.  1478. 
Heathfield  v.  Chilton,  4  lb.  2015  ;  and  it  is  well  settled  that  the  common  law  of  Eng- 
land, so  far  as  it  may  be  consistent  with  the  constitutions  of  this  country,  and  remains 
unaltered  by  statute,  is  an  essential  part  of  American  jurisprudence.  Vide  infra, 
pp.  342,  472,  473. 

(6)  L'Esprit  des  Loix,  b.  1,  c.  3. 
VOL.  I.  1 
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founded  on  the  principle,  that  different  nations  ought  to  do 
*2     each  other  as  much  good  in  peace,  and  as  *little  harm  in 

war,  as  possible,  without  injury  to  their  true  interests.  But 
as  the  precepts  of  this  code  are  not  defined  in  every  case  with 
perfect  precision,  and  as  nations  have  no  common  civil  tribunal 
to  resort  to  for  the  interpretation  and  execution  of  this  law,  it  is 
often  very  difficult  to  ascertain,  to  the  satisfaction  of  the  parties 
concerned, its  precise  injunctions  and  extent;  and  a  still  greater 
difficulty  is  the  want  of  adequate  pacffic  means  to  secure  obe- 
dience to  its  dictates. 

Natural  There  has  been  a  difference  of  opinion  among  wri- 
Law'of  Na^^  ters,  Concerning  the  foundation  of  the  law  of  nations. 
tions.  ,  n  jjas  been  considered  by  some  as  a  mere  system  of 
positive  institutions,  founded  upon  consent  and  usage ;  while 
others  have  insisted  that  it  was  essentially  the  same  as  the  law 
of  nature,  applied  to  the  conduct  of  nations,  in  the  character  of 
moral  persons,  susceptible  of  obligations  and  laws.  We  are 
not  to  adopt  either  of  these  theories  as  exclusively  true.  The 
most  useful  and  practical  part  of  the  law  of  nations  is,  no  doubt, 
instituted  or  positive  law,  fouiided  on  usage,  consent,  and  agree- 
ment. But  it  would  be  improper  to  separate  this  law  entirely 
from  natural  jurisprudence,  and  not  to  consider  it  as  deriving 
much  of  its  force  and  dignity  from  the  same  principles  of  right 
reason,  the  same  views  of  the  nature  and  constitution  of  man, 
and  the  same  sanction  of  Divine  revelation,  as  those  from' which 
the  science  of  morality  is  deduced.  There  is  a  natural  and  a 
positive  law  of  nations.  By  the  former,  every  state,  in  its  rela- 
tions with  other  states,  is  bound  to  conduct  itself  with  justice, 
good  faith,  and  benevolence ;  and  this  application  of  the  law  of 
nature  has  been  called  by  Vattel  the  necessary  law  of  nations, 
because  nations  are  bound  by  the  law  of  nature  to  observe  it ; 
and  it  is  termed  by  others  the  internal  law  of  nations,  because 
it  is  obligatory  upon  them  in  point  of  conscience,  (a) 


(a)  Vattel,  Prelim,  sec.  7.  Omni  autem  in  re  consensio  omnium  gentium  lex  natures 
putandaest.  Cic.  Tusc.  Disp.  1, 13.  Heineccias, in  his  Elementa  Juris  Nature  et  Gen- 
tium, b.  1,  ch.  1  and  3,  (and  which  is  very  excellent  as  to  the  first  branch  of  the  sub- 
ject,) and  all  the  other  great  masters  of  ethical  and  national  jurisprudence,  place  the 
foundation  of  the  law  of  nature  in  the  will  of  God,  discoTerable  by  right  reason,  and 
aided  by  Divine  rerelation;  and  its  principles,  when  applicable,  apply  with  equal  obli- 
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We  ought  not,  therefore,  to  separate  the  science  of  ,. Moral  ob- 

o  '  '.  ^  ligation   of 

public  law  from  that  of  ethics,  nor  encourage  the  dan-  states. 
gerous  *  suggestion,  that  governments  are  not  so  strictly  *  3 
bound  by  the  obligations  of  truth,  justice,  and  humanity,  in 
relation  to  other  powers,  as  they  are  in  the  management  of  their 
own  local  concerns.  States,  or  bodies  politic,  are  to  be  consid- 
ered as  moral  persons,  having  a  public  will,  capable  and  free  to 
do  right  and  wrong,  inasmuch  as  they  are  collections  of  indi- 
viduals, each  of  whom  carries  with  him  into  the  service  of  the 
community  the  same  binding  law  of  morality  and  religion  which 
ought  to  control  his  conduct  in  private  life,  (a)  The  law  of 
nations  is  a  complex  system,  composed  of  various  ingredients. 
It  consists  of  general  principles  of  right  and  justice,  equally  suit- 
able to  the  government  of  individuals  in  a  state  of  natural  equal- 
ity, and  to  the  relations  and  conduct  of  nations  ;  of  a  collection 
of  usages,  customs,  and  opinions,  the  growth  of  civilization  and 
commerce ;  and  of  a  code  of  conventional  or  positive  law.  (b) 
In  the  absence  of  these  latter  regulations,  the  intercourse  and 
conduct  of  nations  are  to  be  governed  by  principles  fairly  to  be 
deduced  from  the  rights  and  duties  of  nations,  and  the  nature  of 
moral  obligation ;  and  we  have  the  authority  of  the  lawyers  of 
antiquity,  and  of  some  of  the  first  masters  in  the  modern  school 
of  public  law,  for  placing  the  moral  obligation  of  nations  and  of 
individuals  on  similar  grounds,  and  for  considering  individual 
and  national  morality  as  parts  of  one  and  the  same  science,  (c) 


gation  to  individuals  and  to  nations.  A  recent  French  writer,  (M.  Victor  Foncher,) 
divides  the  law  of  nations  into  two  branches.  (1.)  Public  international  law,  which 
regulates  the  political  relation  of  nation  to  nation;  and  (2.)  Private  international  law, 
which,  though  based  upon  the  first,  regulates  the  reciprocal  and  personal  relations 
of  the  inhabitants  of  different  states. 

(a)  Dr.  Francis  Lieber,  in  his  Manual  of  Political  Ethics,  2  vols.  Boston,  1838, 
has  shown  with  great  force,  and  by  the  most  striking  and  apposite  illustrations,  the 
original  connection  between  right  and  morality,  and  the  reason  and  necessity  of  the 
application  of  the  principles  of  ethics  to  the  science  of  politics  and  the  administration 
of  government.  The  work  is  excellent  in  its  doctrines,  and  it  is  enriched  with  various 
and  profound  erudition. 

(6)  2  Mason's  Rep.  448.     Story,  J. 

(c)  A  writer  in  the  Edinburgh  Review  for  April,  1843,  considers  the  elements  of 
which  the  law  of  nations  is  composed,  as  consisting  (1.)  of  international  morality,  being 
the  rales  commanded  by  the  Deity,  and  which  may  be  called  the  divine  or  natural  law 
of  nations  j  (2.)  of  international  law,  being  rules  of  conduct  sanctioned  by  the  public 
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The  law  of  nations,  so  far  as  it  is  founded  on  the  principles 
of  natural  law,  is  equally  binding  in  every  age,  and  upon  aU  man- 
kind. But  the  Christian  nations  of  Europe,  and  their  descend- 
ants on  this  side  of  the  Atlantic,  by  the  vast  superiority  of  their 
attainments  in  arts,  and  science,  and  commerce,  as  well  as  in 
policy  and  government ;  and,  above  all,  by  the  brighter  light,  the 
more  certain  truths,  and  the  more  definite  sanction  which  Chris- 
tianity has  communicated  to  the  ethical  jurisprudence  of  the 
ancients,  have  established  a  lawt)f  nations  peculiar  to  them- 
*  4  selves.  They  *  form  together  a  community  of  Nations  united 
by  religion,  manners,  morals,  humanity,  and  science,  and 
united  also  by  the  mutual  advantages  of  commercial  intercourse, 
by  the  habit  of  forming  alliances  and  treaties  with  each  other, 
of  interchanging  ambassadors,  and  of  studying  and  recognizing 
the  same  writers  and  systems  of  public  law.  (a) 

After  devoting  the  present  lecture  to  a  cursory  view  of  the 
history  of  the  law  of  nations,  I  shall  enter  upon  the  examination 
of  the  European  and  American  code  of  international  law,  and 
endeavor  to  collect,  with  accuracy,  its  leading  principles,  and  to 
discuss  its  practical  details. 

Law  of  The  law  of  nations,  as  understood  by  the  European 
ancient  '°  world,  and  by  us,  is  the  offspring  of  modera  times.  The 
Greece.  most  refined  states  among  the  ancients  seem  to  have 
had  no  conception  of  the  moral  obligations  of  justice  and  hu- 
manity between  nations,  and  there  was  no  such  thing  in  exist- 
ence as  the  science  of  international  law.     They  regarded  stran- 


opinion  and  usages  of  cmlized  nations,  and  which  may  be  called  the  human,  the  actual, 
the  received,  or  the.  positive  law  of  nations.  The  one  treats  the  law  of  nations  as  a 
ecience,  and  the  other  as  a  system  of  positive  rules. 

(a)  The  law  of  nature,  by  the  obligations  of  which  individuals  and  states  are  bound, 
is  identical  with  the  will  of  God,  and  that  will  is  ascertained,  says  Mr.  Manning,  either 
by  consulting  Divine  revelation,  where  that  is  declaratory,  or  by  the  application  of 
human  reason,  where  revelation  is  silent.  Christianity,  in  the  words  of  Butler,  "is  an 
authoritative  publication  of  natural  religion,"  and  it  is  from  the  sanction  which  revela- 
tion gives  to  natural  law,  that  we  must  expect  the  gradual  increase  of  the  respect  paid 
to  justice  between  nations.  Christianity  reveals  to  us  a  general  system  of  morality, 
but  the  application  to  the  details  of  practice  is  left  to  be  discovered  by  human  reason. 
See  Commentaries  on  the  Law  of  Nations,  by  Wm.  Oke  Manning,  Esq.,  London,  1839, 
b.  2,  ch.  1.  This  worii  is  the  first  English  treatise  which  I  have  seen,  containing  a 
regular  and  didactic  discussion  of  the  science,  and  it  is  a  work  of  great  excellence  ;  and 
I  beg  leave  to  recommend  it  strongly  to  the  attention  of  the  American  student. 
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gers  and  enemies  as  nearly  synonymous,  and  considered  foreign 
persons  and  property  as  lawful  prize.  Their  laws  of  war  and 
peace  were  barbarous  and  deplorable.  So  little  were  mankind 
accustomed  to  regard  the  rights  of  persons  or  property,  or  to 
perceive  the  value  and  beauty  of  public  order,  that  in  the  most 
enli^tened  ages  of  the  Grecian  republics,  piracy  was  regarded 
as  an  honorable  employment.  There  were  powerful  Grecian 
states  that  avowed  the  practice  of  piracy ;  and  the  fleets  of 
Athens,  the  best  disciplined  and  most  respectable  naval  force  in 
aU  antiquity,  were  exceedingly  addicted  to  piratical  excursions." 
It  was  the  received  opinion,  that  Greeks,  even  as  between  their 
own  cities  and  states,  were  bound  to  no  duties,  nor  by  any 
moral  law,  without  compact ;  and  that  prisoners  taken  in  war, 
had  no  rights,  and  might  lawfully  be  put  to  death,  or  sold  into 
perpetual  slavery,  with  their  wives  and  children,  (a) 

*  There  were,  however,  many  feeble  efforts,  and  some  sue-  *5 
cessful  examples,  to  be  met  with  in  Grecian  history,  in  favor 
of  national  justice.  The  object  of  the  Amphictyonic  council 
was  to  institute  a  law  of  nations  among  the  Greeks,  and  settle 
contests  between  Grecian  states  by  a  pacific  adjustment.  It 
was  also  a  law  of  nations  among  them,  and  one  which  w.as  very 
religiously  observed,  to  allow  to  the  vanquished  the  privilege  of 
burying  their  own  dead,  and  to  grant  the  requisite  truce  for  that 
purpose.  Some  of  these  states  had  public  ministers  resident  at 
the  courts  of  others,  (b)  and  there  were  some  distinguished  in- 
stances of  great  "humanity  shown  to  prisoners  of  war.  During 
a  cessation  of  arms  in  the  course  of  the  Peloponnesian  war, 
Athens  and  Sparta  agreed  to  an  exchange  or  mutual  surrender 
of  prisoners,  (c)  The  sound  judgment  and  profound  reflections 
of  Aristotle,  naturally  raised  his  sense  of  right  above  the  atro- 
cious maxims  and  practices  of  his  age,  and  he  perceived  the 


(o)  Thucydides,  b.  1,  sec.  5.  Mitford's  History  of  Greece,  8vo.  edit.  vol.  ii.  352, 
vol.  vi.  107,  135,  et  passim.  Isocrates,  Orat.  Panathe.  Opera,  edit.  Wolfius,  p.  635. — 
Barhari  natura  essent  hostes.  Ward's  Inquiry  into  the  History  of  the  Law  of  Nations, 
vol.  i.  177-183.  Goguet's  Origine  des  Loix,  &c.  part  2,  b.  5.  Grotius,  b.  3,  c.  7.  Justin's 
Hist.  1,  43,  c.  3.  Latrocinium  maris  glariosum  Iwhebatur.  Potter's  Antiquities  of  Greece, 
b.  3,  c.  10  and  12,  b.  4,  c.  21. 

(6)  Mitford's  History,  vol.  v.  378,  379. 

(c)  Thucyd.  1,  5,  c.  18. 

1* 
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injustice  of  that  doctrine  of  Grecian  policy,  that,  by  the  laws  of 
war,  the  vanquished  became  the  absolute  property  of  the  victor. 
"  Wise  men,"  he  observed,  "  entertained  different  opinions  upon 
that  subject.  Some  considered  superiority  as  a  proof  of  virtue, 
because  it  is  its  natural  effect,  and  they  asserted  it  to  be  just 
that  the  victors  should  be  masters  of  the  vanquished;  ^hilst 
others  denied  the  force  of  the  argument,  and  maintained  that 
nothing  could  be  truly  just  which  was  inconsistent  with  human- 
ity." (as)  He  then  proceeded  to  w^ken  by  argument  the  false 
foundations  on  which  the  law  of  slavery,  by  means  of  capture  in 
war,  was  established ;  and  though  he  does  not  write  on  the  sub- 
ject very  distinctly  or  forcibly,  it  seems  to  be  quite  apparent  that 
his  convictions  were  against  the  law. 

In  ancient      '^^^  Romans  exhibited  much  stronger  proofs  than 
Borne.         the  Greeks  of  the  influence  of  regular  law,  and  there 

was  a  marked  difference  between  those  nations  in  their  in- 
*6     tercourse  "with  foreign  powers.     It  was  a  principle  of  the 

Roman  government,  that  none  but  a  sworn  soldier  could 
lawfully  fight  the  enemy ;  and  in  many  instances  the  Romans 
showed  that  they  excelled  the  Greeks,  by  the  observance  of  bet- 
ter principles  in  their  relations  with  other  nations.  The  institu- 
tion of  a  college  of  heralds  or  priests,  charged  with  the  fecial 
law  relating  to  declarations  of  war  and  treaties  of  peace,  was 
evidence  of  a  people  considerably  advanced  in  the  cultivation  of 
the  law  of  nations  as  a  science ;  (b)  and  yet  with  what  little 
attention  they  were  accustomed  to  listen  to  the  voice  of  justice 
and  humanity,  appears  but  too  plainly  in  their  haughty  triumphs, 
their  cunning  interpretation  of  treaties,  their  continual  violation 
of  justice,  their  cruel  rules  of  war,  and  the  whole  series  of  their 
wonderful  successes,  in  the  steady  progress  of  the  conquest  of 
the  world.  The  perusal  of  Livy's  magnificent  history  of  the 
rise  and  progress  of  the  Roman  power,  excites  our  constant  ad- 
miration of  the  vigor,  the  skill,  the  valor,  and  the  fortitude  of  the 
Roman  people  ;  yet,  notwithstanding  the  splendor  of  the  story. 


(a)  GUlies's  Aristotle's  Politics,  vol.  ii.  35,  36. 

"(5)  Livy,  b.  1,  u.  32.  lb.  b.  9,  u.  5.  lb.  36,  .;.  3.  Cicero  de  Off.  1,  U.  The  colle- 
gium fecialium  was  instituted,  according  to  legendary  story,  &s  early  as  the  reign  of 
Numa  Pompilius,  and  the  efficacy  of  that  institation  on  the  rights  of  war  is  declared  by 
Cicero, — heUi  cequitas  sanctissimefeciali  populi  Romani  jure  prescripla  est. 
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and  the  attractive  simplicity  of  the  writer,  no  reader  of  taste  and 
principle  can  well  avoid  feeling  a  thorough  detestation  of  the 
fierce  spirit  of  conquest  which  it  displays,  and  of  the  barbarous 
international  law  and  customs  of  the  ancients. 

A  purer  system  of  public  morals  was  cultivated,  and  insen- 
sibly gained  ground,  in  the  Roman  state.  The  cruelties  of  Ma- 
rius  in  the  Jugurthan  war,  when  he  put  part  of  the  inhabitants 
of  a  Nuraidian  town  to  the  sword,  and  sold  the  rest  for  slaves, 
were  declared  by  Sallust  (a)  to  be  a  proceeding  contra  jus  belli. 
At  the  zenith  of  the  Roman  power,  the  enlarged  and  philosoph- 
ical mind  of  Cicero  was  struck  with  extreme  disgust  at  the  ex- 
cesses in  which  his  countrymen  indulged  their  military  spirit. 
He  justly  discerned  that  mankind  were  not  intended,  by  the  law 
and  constitution  of  their  nature,  as  rational  and  social  beings, 
to  live  in  eternal  enmity  with  each  other ;  and  he  recommends, 
in  one  of  the  most  beautiful  and  perfect  ethical  codes  to  be 
met  with  *  among  the  remains  of  the  ancients,  the  virtues  *  7 
of  humanity,  liberality,  and  justice  towards  other  people,  as 
being  founded  in  the  universal  law  of  nature.  Their  ancestors, 
he  observed,  applied  the  term  enemy  to  that  man  whom  they 
regarded  merely  as  a  foreigner ;  but  to  deny  to  strangers  the  use 
and  protection  of  the  city,  would  be  inhuman.  To  overturn 
justice  by  plundering  others,  tended  to  destroy  civil  society, 
as  well  as  violate  the  law  of  nature  and  the  institutions  of 
Heaven ;  and  by  some  of  the  most  happy  illustrations  and  pa- 
thetic examples,  Cicero  vindicated  the  truth,  and  inculcated  the 
value  of  the  precept,  that  nothing  was  truly  useful  which  was 
not  honest,  (b)  In  the  latter  ages  of  the  Roman  empire,  when 
their  municipal  law  became  highly  cultivated,  and  adorned  by 
philosophy  and  science,  the  law  of  nations  was  recognized  as 
part  of  the  natural  reason  of  mankind.  Quod  vero  naturalis 
ratio  inter  omnes  homines  constituit,  id  apiid  onmes  gentes  peraque 
custoditv/r,  vocatur  que  jus  gentium,  quasi  quo  jure  omnes  gentes 
utuntur.  (c)  The  Roman  law  was  destined  to  obtain  the  hon- 
orable distinction  of  becoming  a  national  guide  to  future  ages. 


(a)  Sal.  Jug.  ch.  91. 

(6)  Off.  b.  1,  sec.  12';  b.  3,  sec.  5,  6,  7,  11.    De  Legibus,  b.  1. 

(c)  Dig.  1,  1,  9.    Inst.  1,  2,  1. 


>' 
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and  to  be  appealed  to  by  modern  tribunals  and  writers,  in  cases 
in  which  usage  and  positive  law  are  silent,  as  one  authoritative 
evidence  of  the  decisions  of  the  law  of  nations. 

It  must  be  admitted,  however,  that  the  sages  from  whose 
works  the  Pandects  were  compiled,  speak  very  indistinctly  and 
imperfectly  on  the  subject  of  national  law.  They  must  be  read 
with  much  discrimination,  as  Grotius  observed,  (a)  for  they 
often  call  that  the  law  of  nations  which  prevailed,  and  perhaps 
by  casual  consent,  among  some  nations  only ;  and  many  things 
which  belonged  to  the  law  of  nations  they  treated  indiscrimi- 
nately with  matters  of  mere  municipal  law.  The  Roman  juris- 
prudence, in  its  most  cultivated  state,  was  a  very  imperfect 
*8  transcript  of  the  precepts  of  natural  *  justice  on  the  subject 
of  national  duty.  It  retained  strong  traces  of  ancient 
rudeness,  from  the  want  of  the  Christian  system  of  morals,  and 
the  civilizing  restraints  of  commerce.  We  find  the  barbarous 
doctrine  still  asserted,  that  prisoners  of  war  became  slaves  jv/re 
gentium ;  (6)  and  even  in  respect  to  foreign  nations  with  whom 
the  Romans  were  at  peace,  but  had  no  particular  alliance,  it  is 
laid  down  in  the  digests,  that  whoever  passed  from  one  country 
to  the  other  became  immediately  a  slave.  Nam  si  cum  gente  ali- 
qua  neque  amicitiam,  neque  hospitium,  nequefadus  amicitice  causa 
factum  habemus,  hi  hostes  quidem  non  sunt :  quod  autem  ex  nos- 
tra ad  eos  pervenit,  illorumfit:  et  liber  homo  noster  ab  eis  captus, 
servus  fit  et,  eorum.  Idemque  est,  si  ab  illis  ad  nos  aliquid  per- 
veniat.{c)  It  is  impossible  to  conceive  of  a  rule  of  national  law 
more  directly  calculated  to  destroy  all  commercial  intercourse, 
and  to  maintain  eternal  enmity  between  nations. 
LawofNa-  "^^^  irruption  of  the  northern  tribes  of  Scythia  and 
tions  in  the  Germany,  overturned  aU  that  was  gained  by  the  Roman 
mi  e  ages,  j^^^  annihilated  every  restraint,  and  all  sense  of  na- 
tional obligation ;  and  civil  society  relapsed  into  the  violence  and 
confusion  of  the  barbarous  ages.  Mankind  seemed  to  be  doomed 
to  live  once  more  in  constant  distrust  or  hostility,  and  to  regard  a 
stranger  and  an  enemy  as  almost  the  same.     Piracy,  rapine,  and 


(a)  Prolog,  sec.  53. 

(4)  Inst.  1,  3,  4.     Dig.  lib.  1,  tit.  5,  sec.  5,  and  lib.  49,  tit.  15,  ch.  12,  sec.  1. 

(c)  Dig.  49,  15,  5,  2. 
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ferocious  warfare  deformed  the  annals  of  Europe.  The  manners 
of  nations  were  barbarous,  and  their  maxims  of  war  cruel. 
Slavery  was  considered  as  a  lawful  consequence  of  captivity. 
Mr.  Barrington  (a)  has,  indeed,  cited  the  laws  of  the  Visigoths, 
Saxons,  Sicilians,  and  Bavarians,  as  restraining,  by  the  severest 
penalties,  the  plunder  of  shipwrecked  goods,  and  the  abuse  of 
shipwrecked  seamen,  and  as  extending  the  rights  of  hos- 
pitality to  strangers.  But,  notwithstanding  *  a  few  efforts  *  9 
of  this  kind  to  introduce  order  and  justice,  and  though  mu- 
nicipal law  had  undergone  great  improvement,  the  law  of  nations 
remained  in  a  rude  and  uncultivated  state,  down  to  the  period 
of  the  16th  century.  In  many  instances,  shipwrecked  strangers 
were  made,  prisoners,  and  sold  as  slaves,  without  exciting  any 
complaint,  or  offending  any  public  sense  of  justice.  Numerous 
cases  occurred  of  acts  of  the  greatest  perfidy  and  cruelty  towards 
strangers  and  enemies.  Prisoners  were  put  to  death  for  their 
gallantry  and  brave  defence  in  war.  There  was  no  reliance  upon 
the  word  and  honor  of  men  in  power.  Reprisals  and  private 
war  were  in  constant  activity.  Instances  were  frequent  of  the 
violation  of  embassies,  of  the  murder  of  hostages,  the  imprison- 
ment of  guests,  and  the  killing  of  heralds.  The  victor  in  war 
had  his  option  in  dealing  with  his  prisoners,  either  to  put  them 
to  death,  or  reduce  them  to  slavery,  or  exact  an  exorbitant  ran- 
som for  their  deliverance.  So  late  as  the  time  of  Cardinal  Riche- 
lieu, it  was  held  to  be  the  right  of  all  nations  to  arrest  strangers 
who  came  into  the  country  without  a  safe-conduct,  (b) 

The  Emperor  Charlemagne  made  distinguished  efforts  to  im- 
prove the  condition  of  Europe,  by  the  introduction  of  order,  and 
the  propagation  of  Christianity ;  and  we  have  cheering  examples 
during  the  darkness  of  the  middle  ages,  of  some  recognition  of 
public  law  by  liieans  of  alliances,  and  the  submission  of  disputes 
to  the  arbitrament  of  a  neutral  power.  Mr.  Ward  enumerates 
five  institutions,  existing  about  the  period  of  the  11th  century, 
which  made  a  deep  impression  upon  Europe,  and  contributed,  in 
a  very  essential  degree,  to  improve  the  law  of  nations,  (c)  These 
institutions  were  the  feudal  system,  the  concurrence  of  Europe 


(a)  Observations  on  the  Statutes,  chiefly  the  more  ancient,  p.  22. 
(6)  Ward's  History  of  the  Law  of  Nations,  ch.  7,  8,  9. 
(c)  lb.  vol.  i.  322-328. 
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in  one  form  of  religious  worship  and  government,  the 
*10  *  establishment  of  chivalry,  the  negotiations  and  treaties 
.  forming  the  conventional  law  of  Europe,  and  the  settle- 
ment of  a  scale  of  political  rank  and  precedency. 
Influence  of  Of  all  these  causes  of  reformation,  the  most  weight 
Christianity,  jg  ^^  j^g  attributed  to  the  intimate  alliance  of  the  great 
powers  as  one  Christian  community.  The  influence  of  Chris- 
tianity was  very  efficient  towards  the  introduction  of  a  better 
and  more  enlightened  sense  of  right  and  justice  among  the  gov- 
ernments of  Europe.  It  taught  the  duty  of  benevolence  to 
strangers,  of  humanity  to  the  vanquished,  of  the  obligation  of 
good  faith,  and  of  the  sin  of  murder,  revenge,  and  rapacity. 
The  history  of  Europe,  during  the  early  periods  of  modern  his- 
tory, abounds  with  interesting  and  strong  cases,  to  show  the 
authority  of  the  church  over  turbulent  princes  and  fierce  war- 
riors, and  the  effect  of  that  authority  in  meliorating  manners, 
cheeking  violence,  and  introducing  a  system  of  morals,  which 
inculcated  peace,  moderation,  and  justice.  The  church  had  its 
councils  or  convocations  of  the  clergy,  which  formed  the  nations 
professing  Christianity  into  a  connection  resembling  a  federal 
alliance,  and  those  councils  sometimes  settled  the  titles  and 
claims  of  princes,  and  regulated  the  temporal  affairs  of  the 
Christian  powers.  The  confederacy  of  the  Christian  nations 
was  bound  together  by  a  sense  of  common  duty  and  interest  in 
respect  to  the  rest  of  mankind.  It  became  a  general  principle  of 
befief  and  action,  that  it  was  not  only  a  right,  but  a  duty,  to 
reduce  to  obedience,  for  the  sake  of  conversion,  every  people  who 
professed  a  religious  faith  different  from  their  own.  To  make 
war  upon  infidels  was,  for  many  ages,  a  conspicuous  part  of 
European  public  law;  but  this  gross  perversion  of  the  doctrines 
and  spirit  of  Christianity  had  at  least  one  propitious  effect  upon 
the  Christian  powers,  inasmuch  as  it  led  to  the  cultivation  of 
peacie  and  union  between  them,  and  to  a  more  free  and  civilized 
intercourse.  The  notion  that  it  was  lawful  to  invade  and  sub- 
due Mahometan  and  Pagan  countries,  continued  very  long  to 

sway  the  minds  of  men ;  and  it  was  not  till  after  the  age  of 
*  11     Grotius  and  Bacon,  that  *this  error  was  entirely  eradicated. 

Lord  Coke  (a)  held,  that  an  alliance  for  mutual  defence 

(a)  4  Inst.  155. 
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was  unlawful  between  Christians  and  Turks  ;  and  Grotius  was 
very  cautious  as  to  the  admission  of  the  lawfulness  of  alliances 
with  infidels,  and  he  had  no  doubt  that  all  Christian  nations 
were  bound  to  assist  one  another  against  the  attacks  of  infi- 
dels, "(a)  Even  Lord  Bacon  (b)  thought  it  a  matter  of  so  much 
doubt,  as  to  propound  it  seriously  as  a  question,  whether  a  war 
with  infidels  was  not  first  in  order  of  dignity,  and  to  be  preferred 
to  all  other  just  temporal  quarrels  ;  and  whether  a  war  with  in- 
fidels might  not  be  undertaken  merely  for  the  propagation  of  the 
Christian  faith,  without  other  cause  of  hostility. 

The  influence  of  chivalry  was  beneficial  upon  the  laws  Of  CMv- 
of-war.  It  introduced  declarations  of  war  by  heralds ; 
and  to  attack  an  enemy  by  surprise  was  deemed  cowardly  and 
dishonorable.  It  dictated  humane  treatment  to  the  vanquished, 
courtesy  to  enemies,  and  the  virtues  of  fidelity,  honor,  and  mag- 
nanimity in  every  species  of  warfare. 

The  introduction  and  study  of  the  civil  law  must  also  Of  the 
have  contributed  largely  to  more  correct  and  liberal  "  ^'^' 
views  of  the  rights  and  duties  of  nations.  It  was  impossible 
that  such  a  refined  and  wise  system  of  municipal  and  ethical 
jurisprudence  as  the  Roman  law,  could  have  been  taught  in  uni- 
versities and  schools,  and  illustrated  by  a  succession  of  eminent 
civilians,  who  were  worthy  of  being  associated  with  the  Roman 
sages,  without  at  the  same  time  producing  a  great  effect  upon 
the  public  mind.     This  grand  monument  of  the  embodied  wis- 


(o)  Grotius,  b.  2,  c.  15,  sec.  11,  12.  The  university  of  Salamanca,  as  early  as  1550 
decided  in  favor  of  Las  Casas  upon  the  thesis  maintained  by  Sepulveda,  and  refuted  by 
Las  Casas,  that  it  was  a  right  and  duty  to  make  war  upon  Pagans  and  Heretics,  in  order 
to  propagate  the  true  faith.  But  the  minds  of  men  in  Catholic  countries  remained 
long  unsettled  on  this  point,  and  the  doctrines  of  Sepulveda  are  said  to  have  been  sanc- 
tioned within  the  period  of  the  last  fifty  years,  by  the  Royal  Academy  of  History  at 
Madrid.  (Diet.  Hist.  art.  Sepulveda.  Verplanck's  Discourse  before  the  New  York 
Historical  Society,  1818.)  Even  as  late  as  1718,  the  Emperor  Charles  VL  commis- 
sioned two  ships  of  war  to  cruise  "through  any  seas,  far  and  wide,  to  follow  and  pur- 
sue any  such  as  are  the  enemies  of  our  august  house,  but  chiefly  the  enemies  of  the  Chris- 
tian name.''  The  commission  was  dated  at  Vienna,  July  16, 1718.  But  afterwards  the 
commission  was  restricted  by  an  additional  instruction,  dated  at  Brussels,  28th  Septem- 
ber, 1718,  to  war  "  against  the  Spaniafds,  but  not  against  any  other  power,  though  even 
enemies  to  the  Christian  name"  See  the  commission  at  large  in  Callender's  Voyages, 
vol.  iii.  447,  450. 

(b)  Bacon's  Works,  vol.  iii.  472,  492. 
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dom  of  the  ancients,  when  once  known  and  examined,  must  have 
reflected  a  broad  stream  of  light  upon  the  feudal  institutions, 
and  the  public  councils  of  the  European  nations.  We  accord- 
ingly find  that  the  rules  of  the  civil  law  were  applied  to  the 
*  12  government  of  national  rights,  and  they  have  *  contributed 
very  materially  to  the  erection  of  the  modern  international 
law  of  Europe.  From  the  13th  to  the  16th  century,  all  contro- 
versies between  nations  were  adjudged  by  the  rules  of  the  civil 
law.  * 

Treaties,  conventions,  and  commercial  associations, 

Of  Treaties.  '  ■,..,,.    n  •      j.u     j- 

had  a  still  more  durect  and  visible  influence  in  the  tor- 
mation  of  the  great  modern  code  of  public  law.  They  gave  a 
new  character  to  the  law  of  nations,  and  rendered  it  more  and 
more  of  a  positive  or  instituted  code.  Commercial  ordinances 
and  conventions  contributed  greatly  to  improve  and  refine  public 
law,  and  the  intercourse  of  nations,  by  protecting  the  persons  and 
property  of  merchants  in  cases  of  shipwreck,  and  against  piracy, 
and  against  seizure  and  arrest,  upon  the  breaking  out  of  war. 
Auxiliary  treaties  were  tolerated,  by  which  one  nation  was  al- 
lowed to  be  an  enemy  to  a  certain  extent  only.  Thus,  if  in  time 
of  peace,  a  defensive  treaty  had  been  made  between  one  of  the 
parties  to  a  subsequent  war  and  a  third  power,  by  which  a  cer- 
tain number  of  troops  were  to  be  furnished  in  case  of  war,  a 
compliance  with  this  engagement  implicated  the  auxiliary  as  a 
party  to  the  war,  only  so  far  as  her  contingent  was  concerned. 
The  nations  of  Europe  had  advanced  to  this  extent  in  diplomatic 
science  as  early  as  the  beginning  of  the  13th  century,  and  such  a 
refinement  was  totally  unknown  to  the  ancients,  [a)  Treaties 
of  subsidy  showed  also  the  progress  of  the  law  of  nations.  The 
troops  of  one  nation,  to  a  definite  extent,  could  be  hired  for  the 
service  of  one  of  the  belligerents,  without  affording  ground  for 
hostility  with  the  community  which  supplied  the  specific  aid. 
The  rights  of  commerce  began  to  be  regarded  as  under  the  pro^- 


(a)  Under  Henry  III.,  in  1240,  the  Flemings  obtained  leave  to  carry  on  their  trade 
as  usual,  when  England  and  France  were  at  war,  so  long  as  they  took  no  other  part  in 
the  war  than  what  their  earl,  under  his  feudal  relation  to  the  crown  of  France,  was 
called  upon  hy  reason  of  his  homage  to  perform.  Southey's  Early  Naval  History  of 
England,  vol.  i.  180. 
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tection  of  the  law  of  nations,  and  Queen  Elizabeth  complained 
of  the  Spaniards,  that  they  had  prohibited  commerce  in  the  In- 
dian seas,  contrary  to  that  law. 

The  efforts  that  were  made,  upon  the  revival  of  com-  Law  oon- 
merce,  to  suppress  piracy,  and  protect  shipwrecked  wrecks, 
property,  show  a  returning  sense  of  the  value,  and  of  the  obli- 
gations of  national  justice.  The  case  of  shipwrecks  may  be 
cited,  and  dwelt  upon  for  a  moment,  as  a  particular  and 
strong  instance  *  of  the  feeble  beginnings,  the  slow  and  *  13 
interrupted  progress,  and  final  and  triumphant  success  of 
the  principles  of  public  right.  Valin  (a)  imputes  the  barbarous 
custom  of  plundering  shipwrecked  property,  not  merely  to  the 
ordinary  cupidity  for  gain,  but  to  a  more  particular  and  peculiar 
cause.  The  earliest  navigators  were  almost  all  pirates,  and  the 
inhabitants  of  the  coasts  were  constantly  armed  against  their 
depredations,  and  whenever  they  had  the  misfortune  to  be  ship- 
wrecked, they  were  pursued  with  a  vindictive  spirit,  and  deemed 
just  objects  of  punishment.  The  practice  of  plundering  ship- 
wrecks has  been  traced  to  the  Rhodians,  and  from  them  it  passed 
to  the  Romans ;  and  the  efforts  to  restrain  it  were  very  feeble 
and  gradual,  and  mixed  with  much  positive  injustice.  The 
goods  cast  ashore  first  belonged  to  the  fortunate  occupant,  and 
then  tbey  were  considered  as  belonging  to  the  state.  This 
change  from  private  to  public  appropriation  of  the  property,  ren- 
dered a  returning  sense  of  right  and  duty  more  iiatural  and  easy. 
The  Emperors  Hadrian  and  Antoninus  had  the  honor  of  having 
first  renounced  the  claim  to  shipwrecked  property  in  favor  of  the 
rightful  owner,  (b)  But  the  inhuman  customs  on  this  subject  were 
too  deeply  rooted  to  be  eradicated  by  the  wisdom  and  vigilance 
of  the  Roman  lawgivers.  The  laws  in  favor  of  the  unfortunate 
were  disregarded  by  succeeding  emperors,  and  when  the  empire 
itself  was  overturned  by  the  northern  barbarians,  the  laws  of 
humanity  were  swept  away  in  the  tempest ;  and  the  continual 
depredations  of  the  Saxons  and  Normans  induced  the  inhabit- 
ants of  the  western  coasts  of  Europe  to  treat  all  navigators,  who 
were  thrown  by  the  perils  of  the  sea  upon  their  shores,  as  pirates, 
and  to  punish  them  as  such,  without  inquiry  or  discrimination. 

(a)  Com.  sur.  Ord.  torn.  ii.  579-587. 

(5)  Vinnias  in  Inst.  lib.  2,  tit.  1,  art.  47,  note  5.    Valin,  ub,  sup. 

VOL.  I.  2 


14  OF   THE   LAW   OF   NATIONS.  [PAKT  I. 

The  Emperor  Andronicus  Comnenus,  who  reigned  at  Con- 
stantinople in  1183,  made  great  efforts  to  repress  this  inhu- 
*  14  man  practice.  His  edict  was  worthy  of  the  highest  *  praise, 
but  it  ceased  to  be  put  in  execution  after  his  death.  Pil- 
lage had  become  an  inveterate  moral  pestilence.  It  required  some- 
thing more  effectual  than  papal,  bulls,  and  the  excommunication 
of  the  church,  to  stop  the  evil.  The  revival  of  commerce,  and 
with  it  a  sense  of  the  value  of  order,  commercial  ordinances,  par- 
ticular conventions  and  treaties  between  sovereigns,  contributed 
gradually  to  suppress  this  criminal  practice,  by  rendering  the 
regulations  on  that  subject  a  branch  of  the  public  law  of  nations. 
Valin  says,  it  was  reserved  for  the  ordinances  of  Louis  XIV.  to 
put  the  finishing  stroke  to  this  species  of  piracy,  by  declaring 
that  shipwrecked  persons  and  property  were  placed  under  the 
special  protection  and  safeguard  of  the  crown ;  and  the  punish- 
ment of  death,  without  hope  of  pardon,  was  pronounced  against 
the  guilty,  (a)  ^ 

Treatment  The  progress  of  moderation  and  humanity  in  the 
of  prisoners,  i^-gatment  of  prisoners,  is  to  be  imputed  to  the  influence 
of  Christianity,  and  of  conventional  law,  establishing  a  general 
exchange  of  prisoners,  rank  for  rank,  and  giving  protection  to 
cartel  ships  for  that  purpose.  It  is  a  practice  of  no  very  ancient 
introduction  among  the  states  of  Europe,  and  it  was  not  of  very 


(a)  The  sense  of  justice  in  respect  to  shipwrecks  and  piracy,  has  made  its  way  into 
the  kingdom  of  Siam,  in  Eastern  India ;  and  by  a,  treaty  with  the  United  States,  in 
April,  1836,  persons  and  property  in  American  vessels,  saffering  shipwreck  in  the 
Siamese  dominions,  or  taken  by  pirates  and  bronght  therein,  are  to  be  carefully  pro- 
tected, preserved,  and  restored.^  By  the  treaty  of  commerce  and  navigation  between 
the  United  States  and  Hanover,  May  20,  1840,  art.  8,  assistance  is  to  be  given  to  the 
shipwrecked  and  stranded  vessels,  and  no  more  than  the  ordinary  salvage  or  duties,  on 
unlading  the  cargo  for  repairs  in  such  cases,  shall  be  demanded.  The  treaty  likewise 
specially  declares,  "  that  the  ancient  and  barbarous  right  to  wrecks  of  the  sea  shall  be 
entu-ely  abolished,  with  respect  to  the  property  of  the  subjects  or  citizens  of  the  con- 
tracting parties."  Such  a  stipulation  between  two  civilized  and  Christian  nations,  near 
the  middle  of  the  19th  century,  sounds  oddly,  and  might  as  well  have  been  spared. 


>  Principles  of  enlightened  justice  and  generous  policy  were  applied  to  the  interpretation 
of  the  Revenue  Laws'  of  the  United  States,  in  a  late  case  of  shipwreck.  It  was  held  that 
goods,  taken  from  a  British  vessel  wrecked  on  our  coast,  and  landed  and  sold  without  a 
permit  therefor,  were  not  forfeited  to  the  United  States.    The  Gertrude,  3  Story's  Rep.  68. 

2  Sunilar  stipulations  are  introduced  into  the  treaties  with  Borneo  and  Lew  Chew.  10  U 
S.  Stats.  909,  1101. 
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familiar  use  in  the  age  of  Grotius,  and  it  succeeded  the  elder 
practice  of  ransom.  From  the  extracts  which  Dr.  Robinson  {a) 
gives  from  Bellus,  who  was  a  judge  or  assessor  in  the  armies  of 
Charles  V.  and  Philip  II.,  he  concludes  that  no  practice  so  gen- 
eral and  so  favorable  to  the  conduct  of  prisoners,  as  a  public 
exchange  in  time  of  war,  was  known  in  the  16th  century,  (b) 
The  private  interest  of  the  captor  in  his  prisoner,  and  his  right 
to  claim  ransom  money,  continued  through  that  period ;  and  the 
practice  of  ransom,  founded  on  the  right  of  property  claimed  by 
the  captor,  succeeded  to  the  Greek  and  Roman  practice  of  killing 
prisoners,  or  selling  them  as  slaves. 

The  custom  of  admitting  resident  ministers  at  each    Admission 

=>  of  Ambas- 

sovereign's  court,  was  another  important  improvement  sadors. 
in  the  security  and  facility  of  national  intercourse ;  (c)  and 
this  led  *  to  the  settlement  of  a  great  question,  which  was     *  15 
very  frequently  discussed  in  the  15th  and  16th  centuries, 
concerning  the  inviolability  of  ambassadors.     It  became  at  last 
a  definitive  principle  of  public  law,  that  ambassadors  were  ex- 
empted from  all  local  jurisdiction,  civil  and  criminal ;  though 
Lord  Coke  considered  the  law  in  his  day  to  be,  that  if  an  am- 
bassador committed  any  crime  which  was  not  merely  mahm 
prohibitum,  he  lost  his  privilege  and  dignity  as  an  ambassador, 
and  might  be  punished  as  any  other  private  alien,  and  that  he 
was  even  bound  to  answer  civUly  for  his  contracts  that  were 
good,  jiire  gentium,  (d) 

(a)  3  Rob.  Rep.    Appendix  A. 

(6)  When  Sir  Richard  Hawkins,  in  his  armed  ship  Dainty,  was  captured  in  the 
South  Sea,  after  a  desperate  engagement,  in  1 594,  the  Spanish  commander,  Don  Bel- 
tran,  an  officer  of  great  gallantry,  courtesy,  and  humanity,  claimed,  nevertheless,  a 
property  in  his  prisoner,  and  the  right  to  a  ransom.  Callender's  Voyages,  vol.  ii.  126, 
134.  The  custom  of  enslaving  prisoners  of  war  was  continued  in  Europe  down  to  the 
13th  century,  and  was  then  extinguished,  though  asserted  even  by  Grotius,  De  Jure 
Belli,  lib.  3,  ch.  7,  to  be  conformable  to  the  law  of  nations.  It  was  discontinued  under 
the  influence  of  Christianity,  though  the  right  to  the  ransom  of  prisoners  as  the  subjects 
of  property,  was  continued  to  a  much  later  period. 

(c)  Ferdinand,  the  Catholic,  is  said  to  have  introduced  the  practice  of  resident  min- 
isters. Prescott's  Hist,  of  Ferdinand  and  Isabella,  vol.  i.  352.  The  right  of  sending 
public  ministers  to  the  confederate  states,  and  to  foreign  states,  is  preserved  to  all  the 
princes  and  states  composing  the  present  Germanic  Confederation,  (1844,)  and  so  it  is 
in  that  of  the  Swiss  Cantons  ;  but  the  privilege  is  wisely  taken  away  from  the  several 
states  by  the  Constitution  of  the  United  States  of  America. 

(d)  4  Inst.  153. 
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g^^i..    r  Thus  stood  the  law  of  nations  at  the  age  of  Grotius. 

It  had  been  rescued,  to  a  very  considerable  extent,  from 
the  cruel  usages  and  practices  of  the  barbarians.  It  had  been 
restored  to  some  degree  of  science  and  civility  by  the  influence 
of  Christianity,  the  study  of  the  Roman  law,  and  the  spirit  of 
commerce.  It  had  grown  in  value  and  efficacy,  from  the  intimate 
connection  and  constant  intercourse  of  the  modern  nations  of 
Europe,  who  were  derived  from  a  common  origin,  and  were  gov- 
erned by  similar  institutions,  manners,  laws,  and  religion.  But 
it  was  still  in  a  state  of  extreme  disorder,  and  its  principles  were 
little  known,  and  less  observed.  It  consisted  of  a  series  of  undi- 
gested precedents,  without  order  or  authority.  Grotius  has,  there- 
fore, been  justly  considered  as  the  father  of  the  law  of  nations. 
He  arose  like  a  splendid  luminary,  dispelling  darkness  and  con- 
fusion, and  imparting  light  and  security  to  the  intercourse  of 
nations.  It  is  said  by  Barbeyrac,  (a)  that  Lord  Bacon's  works 
first  suggested  to  Grotius  the  idea  of  reducing  the  law  of  nations 
to  the  certainty  and  precision  of  a  regular  science.  Grotius  has 
himself  fully  explained  the  reasons  which  led  him  to  undertake 
his  necessary,  and  most  useful  and  immortal  work,  (b)  He  found 
the  sentiment  universally  prevalent,  not  only  among  the  vulgar, 

but  among  men  of  reputed  wisdom  and  learning,  that  war 
*  16     *  was  a  stranger  to  all  justice,  and  that  no  commonwealth 

could  be  governed  without  injustice.  The  saying  of 
Euphemus  in  Thucydides,  he  perceived  to  be  in  almost  every 
one's  mouth,  that  nothing  which  was  useful  was  unjust.  Many 
persons,  who  were  friends  to  justice  in  private  life,  made  no 
account  of  it  in  a  whole  nation,  and  did  not  consider  it  as  ap- 
plicable to  rulers.  He  perceived  a  horrible  licentiousness  and 
cruelty  in  war,  throughout  the  Christian  world,  of  which  barba- 
rians might  be  ashamed.  "When  men  took  up  arms,  there  was 
no  longer  any  reverence  for  law,  either  human  or  divine ;  audit 
seemed  as  if  some  malignant  fury  was  sent  forth  into  the  world, 
with  a  general  license  for  the  commission  of  all  manner  of  wick- 
edness and  crime,  (c) 

The  object  of  Grotius  was  to  correct  these  false  theories  and 
pernicious  maxims,  by  showing  a  community  of  sentiment  among 


(a)  Pnff.  sec.  29.  (6)  Proleg.  De  Jur.  BeL  (c)  Proleg.  sec.  3  and  28. 
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the  wise  and  learned  of  all  nations  and  ages,  in  favor  of  the 
natural  law  of  morality.  He  likewise  undertook  to  show  that 
justice  was  of  perpetual  obligation,  and  essential  to  the  well 
being  of  every  society,  and  that  the  great  commonwealth  of 
nations  stood  in  need  of  law,  and  the  observance  of  faith,  and 
the  practice  of  justice.  His  object  was,  to  digest,  in  one  sys- 
tematic code,  the  principles  of  public  right,  and  to  supply  author- 
ities for  almost  every  case  in  the  conduct  of  nations ;  and  he 
had  the  honor  of  reducingthe  law  of  nations  to  a  system,  and 
of  producing  a  work  which  has  been  resorted  to  as  the  standard 
of  authority  in  every  succeeding  age.  The  more  it  is  studied, 
the  more  will  our  admiration  be  excited  at  the  consummate  exe- 
cution of  the  plan,  and  the  genius  and  erudition  of  the  author. 
There  was  no  system  of  the  kind  extant,  that  had  been  produced 
by  the  ancient  philosophers  of  Greece,  or  by  the  primitive  Chris- 
tians. -The  work  of  Aristotle  on  the  rights  of  war,  and  the  writ- 
ings of  the  Romans  on  their  fecial  law,  had  not  survived  the 
wreck  of  ancient  literature ;  and  the  essays  of  some  learned 
moderns  on  public  law  were  '  most  imperfect,  and  exceed-  *  17 
ingly  defective  jn  illustrations  from  history,  and  in  omitting 
to  place  their  decisions  upon  the  true  foundations  of  equity  and 
justice,  (o)  Grotius,  therefore,  went  purposely  into  the  details 
of  history  and  the  usages  of  nations,  and  he  resorted  to  the  works 
of  philosophers,  historians,  orators,  poets,  civilians,  and  divines, 
for  the  materials  out  of  which  the  science  of  public  morality 
should  be  formed ;  proceeding  on  the  principle,  that  when  many 
men,  at  different  times  and  places,  unanimously  affirmed  the 
same  thing  for  truth,  it  ought  to  be  ascribed  to  some  universal 
cause,  (b)  His  unsparing  citation  of  authorities,  in  support  of 
what  the  present  age  may  consider  very  plain  and  undisputed 
truths,  has  been  censured  by  many  persons  as  detracting  from 
the  value  of  the  work.  On  the  other  hand,  the  support  that  he 
gave  to  those  truths,  by  the  concurrent  testimony  of  all  nations 
and  ages,  has  been  justly  supposed  to  contribute  to  that  reverence 
for  the  principles  of  international  justice,  which  has  since  dis- 
tinguished the  European  nations. 

(a)  Proleg.  of  Grot.  sec.  36,  37,  38. 

(6)   Omni  autem  in  re  consensio  omnium  gentium  lex  natures  putanda  est.    Cic.  Tuscul. 
Quffist.  lib.  1,  ch.  13. 

2* 
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„   ,  ^         Amona;  the   disciples  of   Grotius,  Puifendorf  has 
always   held  the  first  rank.     His  work    went    naore 
at  large  into  the  principles  of  natural  law,  and  combined  the 
science  of  ethics  with  what  may  be  more  strictly  called  the 
law  of  nations.     It  is  copious  in  detail,  but  of  very  little  prac- 
tical value  in  teaching  us  what  the  law  of  nations  is  at  this 
day.     It  is  rather  a  treatise  on  moral  philosophy  than  on  inter- 
national law ;  and  the  same  thing  may  be  said  of  the  works  of 
Wolfius,  Burlamaqui,  and  Rutherffirth.     The  summary  of  the 
law  of  nations,  by  Professor  Martens,  is  a  treatise  of 
greater  practical  utility,  but  it  is  only  a  very  partial 
view  of  the  system,  being  confined  to  the  customary  and  con- 
ventional law  of  the  nlodern  nations  of  Europe,  (a)     Bynker- 
Bynker-  shoek's  treatise  on  the  laws  of  war  has  been  received 
shoek.         j^g  Qf  great  authority  on  that  particular  branch  of  the 
science  of  the  law  of  nations,  and  the  subject  is  by  him 
*  18    ably  and  copiously  *  discussed.     The  work  is  replete  with 
practical  illustration,  though  too  exclusive  in  its  references 
to  the  ordinances  of  his  own  country,  to  render  his  authority 
very  unquestionable.     The  most  popular,  and  the  most  elegant 
writer  on  the  law  of  nations,  is  Vattel,  whose  method 
has  been  greatly  admired.     He  professed  to  have  fol- 
lowed the  voluminous  work  of  Wolff"  on  the  Law  of  Nature  and 
Nations,  and  to  be  enlightened  and  guided  by  his  learning,  with 
much  improvement  upon  the  doctrine  and  arrangement  of  his 
great  master.     He  has  been  cited,  for  the  last  half  century,  more 
freely  than  any  one  of  the  public  jurists ;  but  he  is  very  different 
in  philosophical  precision.     His  topics  are  loosely,  and  often 
tediously  and  diffusively  discussed,  and  he  is  not  sufficiently  sup- 
ported by  the  authority  of  precedents,  which  constitute  the  foun- 
dation of  the  positive  law  of  nations.     There  is  no  work  which 
combines,  in  just  proportions,  and  with  entire  satisfaction,  an 
accurate  and  comprehensive  view  of  the  necessary  and  of  the 
instituted  law  of  nations,  and  in  which  principles  are  sufficiently 
supported  by  argument,  authority,  and  example.    Since  the  age  of 

(a)  Wheaton,  in  his  History  of  the  Law  of  Nations,  edit.  N.  Y.  1845,  says  that  the 
treatise  of  Martens,  of  which  a  third  edition  in  French  appeared  in  1821,  Pr&is  du 
Droit  des  Gens  Modernes  de  I'Burope  fond^  sur  les  Traites  et  I'Usage,  has  become  a 
justly  esteemed  manual  of  the  science. 
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Grotius,  the  code  of  war  has  been  vastly  enlarged  and  improved, 
and  its  rights  better  defined,  and  its  severities  greatly  mitigated. 
The  rights  of  maritime  capture,  the  principles  of  the  law  of  prize, 
and  the  duties  and  privileges  of  neutrals,  have  grown  into  very 
important  titles  in  the  system  of  national  law.  We  Modem  im- 
now  appeal  to  more  accurate,  more  authentic,  more  |nthl™™v 
precise,  and  more  commanding  evidence  of  the  rules  of  of  Nations. 
public  law,  by  a  reference  to  the  decisions  of  those  tribunals,  to 
whom,  in  every  country,  the  administration  of  that  branch  of 
jurisprudence  is  specially  intrusted.  We  likewise  appeal  to  the 
official  documents  and  ordinances  of  particular  states,  which 
have  professed  to  reduce  into  a  systematic  code,  for  the  direction 
of  their  own  tribunals,  and  for  the  information  of  foreign  powers, 
the  law  of  nations,  on  those  points  which  relate  particularly  to 
the  rights  of  commerce  and  the  duties  of  neutrality.  But  in  the 
absence  of  higher  and  more  authoritative  sanctions,  the  ordi- 
nances of  foreign  states,  the  opinions  of  eminent  statesmen,  and 
the  writings  of  distinguished  jurists,  are  regarded  as  of  great  con- 
sideration on  questions  not  settled  by  conventional  law.  In  cases 
where  the  principal  jurists  agree,  the  presumption  will  be 
very  great  in  favor  of  the  solidity  of  their  *maxims ;  and  no  *  19 
civilized  nation,  that  does  not  arrogantly  set  aU  ordinary 
law  and  justice. at  defiance,  wiU  venture  to  disregard  the  uniform 
sense  of  the  established  writers  on  international  law.  England 
and  the  United  States  have  been  equally  disposed  to  acknowl- 
edge the  authority  of  the  works  of  jurists,  virriting  professedly  on 
public  law,  and  the  binding  force  of  the  general  usage  and 
practice  of  nations,  and  the  still  greater  respect  due  to  judicial 
decisions  recognizing  and  enforcing  the  law  of  nations.  In  all 
our*foreign  negotiations  and  domestic  discussions  of  questions 
of  national  law,  we  have  paid  the  most  implicit  respect  to  the 
practice  of  Europe,  and  the  opinions  of  her  most  distinguished 
civilians.  In  England,  the  report  made  in  1753,  to  the  king,  in 
answer  to  the  Prussian  memorial,  is  very  satisfactory  evidence  of 
the  obedience  shown  to  the  great  standing  authorities  on  the  law 
of  nations, 'to  which  I  have  alluded.  And  in  a  case  which  came 
before  Lord  Mansfield,  in  1764,  in  the  K.  B.,  (a)  he  referred  to 

(a)  Triquet  v.  Bath,  3  Buit.  U78 
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a'decision  of  Lord  Talbot,  who  had  declared  that  the  law  of 
nations  was  to  be  collected  from  the  practice  of  different  na- 
tions, and  the  authority  of  writers  ;  and  who  had  argued  from 
such  authorities  as  Grotius,  Barbeyrac,  Bynkershoek,  Wique- 
fort,  &c.,  in  a  case  where  British  authority  was  silent.  The  most 
celebrated  collections  and  codes  of  maritime  law,  such  as  the 
Consolato  del  More,  the  laws  of  Oleron,  the  laws  of  the  Han- 
seatic  league,  and,  above  all,  the  marine  ordinances  of  Louis 
XIV.,  are  also  referred  to,  as  containing  the  most  authentic  evi- 
dence of  the  immemorial  and  customary  law  of  Europe. 

Importance  The  dignity  and  importance  of  this  branch  of  juris- 
of  the  study,  pj.jj^jgjjgg^  cannot  fail  to  recommend  it  to  the  deep  at- 
tention of  the  student ;  and  a  thorough  knowledge  of  its  prin- 
ciples is  necessary  to  lawyers  and  statesmen,  and  highly  orna- 
mental to  every  scholar  who  wishes  to  be  adorned  with  the 
accomplishments  of  various  learning.  Many  questions  arise  in 
the  course  of  commercial  transactions,  which  require  for 
*20  *  their  solution  an  accurate  acquaintance  with  the  conven- 
tional law  of  Europe,  and  the  general  doctrines  of  the'prize 
tribunals.  Though  we  may  remain  in  peace,  there  is  always 
war  raging  in  some  part  of  the  globe,  and  we  have  at  the  present 
moment  (a)  neutral  rights  to  exact,  and  neutral  duties  to  per- 
form, in  the  course  of  our  Mediterranean  trade,  and  in  the  trade 
to  the  Brazils,  and  along  the  shores'  of  the  Pacific.  A  compre- 
hensive and  scientific  knowledge  of  international  law  is  highly 
necessary,  not  only  to  lawyers  practising  in  our  commercial 
ports,  but  to  every  gentleman  who  is  animated  by  liberal  views, 
and  a  generous  ambition  to  assume  stations  of  high  public  trust. 
It  would  be  exceedingly  to  the  discredit  of  any  person  who 
should  be  called  to  take  a  share  in  the  councils  of  the  natic^,  if 
he  should  be  found  deficient  in  the  great  leading  principles  of 
this  law^  and  I  think  I  cannot  be  mistaken  in  considering  the 
elementary  learning  of  the  law  of  nations,  as  not  only  an  essen- 
tial part  of  the  education  of  an  American  lawyer,  but  as  proper 
to  be  academically  taught.  My  object,  therefore,  in  some  suc- 
ceeding lectures  will  be,  to  discuss  all  the  leading  points  arising 
upon  the  rights  and  duties  of  nations,  in  the  several  relations  of 
peace,  of  war,  and  of  neutrality. 


(a)  November,  1824. 
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•LECTURE   II.       '  *21 

OF   THE   EIGHTS   AND   DUTIES    OP   NATIONS   IN   A   STATE    OP   PEACE. 

A  VIEW  of  the  rights  and  duties  of  nations  in  peace,  will 
lead  us  to  exa,mine  the  grounds  of  national  independence,  the 
extent  of  territorial  jurisdiction,  the  rights  of  embassy  and  of 
commercial  intercourse. 

Nations  are  equal  in  respect  to  each  other,  and  enti-  j^j,f ''^^^^^ 
tied  to  claim  equal  consideration  for  their  rights,  what-   pendence 

,.,...  .  ,  ,,  of  nations. 

ever  may  be  theu:  relative  dimensions  or  strength,  or 
however  greatly  they  may  differ  in  government,  religion,  or 
manners.  This  perfect  equality,  and  entire  independence  of  all 
distinct  states,  is  a  fundamental  principle  of  public  law.  It  is 
a  necessary  consequence  of  this  equality,  that  each  nation  has 
a  right  to  govern  itself  as  it  may  think  proper,  and  no  one  na- 
tion is  entitled  to  dictate  a  form  of  government,  or  religion,  or 
a  course  of  internal  pohcy,  to  another.  No  state  is  entitled  to 
take  cognizance  or  notice  of  the  domestic  administration  of 
another  state,  or  of  what  passes  within  it  as  between  the  gov- 
ernment and  its  own  subjects,  (a)     The  Spaniards,  as  Vattel 


[a]  Grotius,  de  Jure  belli  et  pads,  b.  1,  c.  3,  sec.  8.  Vattel,  Droit  des  Gens,  b.  2, 
c.  4,  sec.  54.  Eutherforth's  Inst.  b.  2,  c.  9.  The  principle  of  non-interference  with  the 
internal  policy  and  government  of  other  states,  was  emphatically  declared  by  England 
and  France  in  the  autumn  of  1830,  and  new  strength  and  solidity  were  thereby  given 
to  national  freedom  and  independence.  But  the  right  of  intervention  exists  when  im- 
pending danger  requires  it,  as  when  it  is  necessary  to  prevent  aggression  by  preventing 
the  dangerous  accumulation  of  the  means  of  attack.  An  interference  to  preserve  the 
balance  of  power  among  neighboring  nations,  is  another  case  of  the  utmost  moment 
and  difficulty,  and  requires  the  most  grave  and  comprehensive  consideration.  Such 
intervention  has,  within  the  last  two  centuries,  been  very  frequent,  and  led  to  extensive 
and  destructive  wars.  But  it  was  necessary  and  just  in  some  of  the  instances,  and 
preeminently  so  with  England,  in  1803,  and  with  Austria,  in  1813,  under  the  danger- 
ous preponderance  and  inveterate  aggressions  of  France.     "No  governments,"  said 
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observes,  violated  all  rules  of  right,  when  they  set  up  a  tribunal 
of  their  own  to  judge  the  Inca  of  Peru  according  to  their 
*  22     laws.     If  he  had  broken  the  law  of  nations  *in  respect  to 
them,  they  would  have  had  a  right  to  punish  him ;  but 
when  they  undertook  to  judge  of  the  merits  of  his  own  interior 
administration,  and  to  try  and  punish  him  for  acts  committed 
in  the  course  of  it,  they  were  guilty  of  the  grossest  injustice. 
No  nation  had  a  contention  within  itself,  but  the  ancient  Ro- 
mans, with  their  usual  insolence,  immediately  interfered,  and 
with  profound  duplicity  pretended  to  take  part  with  the  op- 
pressed for  the  sake  of  justice,  though  in  reality  for  the  purpose 
of  dominion.     It  was  by  a  violation  of  the  right  of  national 
independence,  that  they  artfuUy  dissolved  the  Achaean  league, 
and  decreed  that  each  member  of  the  confederacy  should  be 
governed  by  its  own  laws,  independent   of  the   general   au- 
thority.' (a)     But  so  surprisingly  loose  and  inaccurate  were  the 
theories  of  the  ancients  on  the  subject  of  national  independence, 
that  the  Greeks  seem  never  to  have  questioned  the  right  of  one 
state  to  interfere  in  the  internal  concerns  of  another,  (b)     We 
have  several  instances  within  time  of  memory,  of  unwarrantable 
and  flagrant  violations  of  the  independence  of  nations.     The 
interference  of  Russia,   Prussia,  and  Austria,  in  the  internal 
government  of  Poland,  and  first  dismembering  it  of  large  por- 
tions of  its  territory,  and  then  finally  overturning  its  constitu- 
tion, and  destroying  its  existence  as  an  independent  power,  was 
an  aggravated  abuse  of   national  right.     There  were  several 
cases  which  preceded,  or  which  arose  during  the  violence  of  the 
French  revolution,  which  were  unjustifiable  invasions  of  the 
rights  of  independent  nations  to  prescribe  their  own  forms  of 
government,  and  to  deal  in  their  discretion  with  their  own  do- 
mestic concerns.     Among  other  instances,  we  may  refer  to  the 


General  Washington,  (Sparks's  Writings  of  Washington,  vol.  xi.  p.  382,)  "ought  to 
interfere  with  the  internal  concerns  of  another,  except  for  the  security  of  wliat  is  due  to 
tliemselves."  War  may  be  engaged  in,  in  behalf  of  our  neighbors,  if  it  be  very  certain 
that  we  must  suffer  by  their  ruin.  Ttta  res  agitur,  paries  quum  proximus  ardet.  Heinecc. 
Elera.  Jur.  Nat.  et  Gent.  b.  2,  u.  9,  sec.  107. 

(a)  Livy,  b.  .33,  u.  30.  Floras,  b.  2,  c.  7.  Montesq.  Consid.  sur  les  Causes  de  la 
Grand.'  des  Rom.  t.  6. 

(6)  Mitford's  Hist,  of  Greece,  vol.  v.  127. 
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invasion  of  Holland  by  the  Prussian  arms  in  1787,  and  of 
France  by  the  Prussian  arms  in  1792,  and  of  wars  fomented  or 
declared  against  all  monarchical  forms  of  government,  by 
the  French  rulers,  during  *the  early  and  more  intemperate  *23 
stages  of  their  revolution.  We  may  cite  also  the  invasion 
of  Naples  by  Austria  in  1821,  and  the  invasion  of  Spain  by 
France  in  1823,  under  the  pretext  of  putting  down  a  dangerous 
spirit  of  internal  revolution  and  reform,  as  instances  of  the 
same  violation  of  the  absolute  equality  and  independence  of 
nations,  (a) 


(a)  The  British  government  declined  being  h  party  to  the  promulgated  doctrines 
and  proceedings  of  the  congress  of  the  great  pbwers  of  continental  Europe  at  Troppan 
and  Laybach,  in  1821,  and  at  Verona,  in  1822,  and  which  gave  sanction  to  the  inva- 
sions of  Naples  and  Spain.  It  was  not  supposed  by  Great  Britain  that  there  existed 
in.either  of  those  instances,  a  case  of  such  direct  and  imminent  danger  to  the  safety  of 
other  states,  as  to  warrant,  upon  principles  of  international  law,  a  forcible  interference. 
The  allied  sovereigns  who  assembled  at  Laybach  and  Verona,  do  not  appear  to  have 
differed  essentially  with  Great  Britain,  as  to  the  general  principles  which  ought  to 
regulate  the  interference  of  other  states  in  the  internal  affairs  of  Naples  and  Spain,  but 
they  differed  in  the  application  of  those  principles  to  the  cases  before  them.  They 
justified  their  interference  on  the  ground  that  it  was  "  necessary  for  protecting  Italy 
from  a  general  insurrection,  and  the  neighboring  states  from  the  most  imminent 
dangers." — "  That  there  existed  a  vast  conspiracy  against  all  established  power  and 
against  all  those  rights  consecrated  by  that  social  order  under  which  Europe  had  en- 
joyed so  many  centuries  of  glory  and  happiness." — "  That,  in  respecting  the  rights 
and  independence  of  all  legitimate  power,  they  regarded  as  disavowed  by  the  princi- 
ples which  constitute  the  public  right  of  Europe,  all  pretended  reform  operated  by 
revolt  and  open  hostility."  Their  object  was  to  protect  the  peace  of  Europe  "  against 
those  disastrous  attempts  which  would  spread  the  horror  of  universal  anarchy  over 
the  civilized  world  " — "  against  a  fanaticism  for  innovation,  which  would  soon  have 
rendered  the  existence  of  any  public  order  whatever,  problematical." — "  That  they 
were  far  from  wishing  to  prolong  this  interference  beyond  the  limits  of  strict  neces- 
sity, and  would  ever  prescribe  to  themselves  the  preservation  of  the  independence  and 
of  the  rights  of  each  state."  Circular  Despatch  and  Declaration  of  the  Sovereigns  of 
Austria,  Eussia,  and  Prussia;  Laybach,  May,  1821.  Annual  Register  for  1821,  p.  .599. 
The  quadruple  alliance  in  1834,  between  France,  Spain,  Great  Britain,  and  Portugal, 
was  made  for  the  purpose  of  putting  an  end  to  a  war  in  regard  to  the  succession  to 
the  crown  of  Portugal,  waged  between  the  Emperor  Don  Pedro,  contending  for  the 
rights  of  the  Queen  of  Portugal,  Donna  Maria  2d,  and  the  Infante  Don  Miguel,  who 
had  usurped  the  throne,  and  also,  for  the  purpose  of  expelling  from  the  Peninsula  the 
Infante  Don  Carlos,  who  disputed  with  Queen  Isabella  2d  the  succession  to  the  crown 
x>{  Spain,  and  is  another  instance  of  interference  with  the  internal  concerns  of  nations. 
The  object  of  the  interference  and  quadruple  alliance  was  effected  by  the  expulsion 
of  the  two  Infantes.  So  far,  the  armed  interference  in  this  case  went  on  the  momen- 
tous questions  of  dynasty  and  succession,  and  on  the  pretence  of  putting  an  end  to  a 
destructive  and  interminable  civil  war. 
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Euie  of        Every  nation  has  an  undoubted  right  to  provide  for 

ID  tcrf Br6IlC6 

its  own  safety,  and  to  take  due  precaution  against 
distant  as  well  as  impending  danger.  The  right  of  self-preser- 
vation is  paramount  to  aU  other  considerations,  (a)  A  rational 
fear  of  an  imminent  danger  is  said  to  be,  d  justifiable  cause  of  war. 
Posse  vicinum  impediri,  ne  in  suo  solo,  sine  alia  causa  suaque 
evidenti  utilitate,  mvmmentwm  nobis  propinquum  extruat,  aut  aliud 
quid  facial,  vmde  justa  formido  periculi  oriatv/r.  (6)  The  danger 
must  be  great,  distinct,  and  imminent,  and  not  rest  on  vague 
and  uncertain  suspicion.  The  British  government  officially  de- 
clared to  the  allied  powers  in  1821,  (c)  that  no  government 
was  more  prepared  than  their  own,  "to  uphold  the  right  of 
any  state  or  states  to  interfere,  where  their  own  security  or 
essential  interests  were  seriously  endangered  by  the  internal 
transactions  of  another  state  ; — that  the  assumption  of  the  right 
was  only  to  be  justified  by  the  strongest  necessity,  and  to  be 
limited  and  regulated  thereby ; — that  it  could  not  receive  a 
general  and  indiscriminate  application  to  all  revolutionary  move- 
ments, without  reference  to  their  immediate  bearing  upon  some 
particular  state  or  states  ; — ^that  its  exercise  was  an  exception  to 
general  principles  of  the  greatest  value  and  importance,  and  as 
one  that  only  properly  grows  out  of  the  circumstances  of  the 
special  case ;  and  exceptions  of  this  description  could  never, 
without  the  utmost  danger,  be  so  far  reduced  to  rule,  as  to  be 
incorporated  into  the  ordinary  diplomacy  of  states,  or  into 
*24  the  institutes  of  the  law  of  nations.  *The  limitation  to 
.    .         the  right  of  interference  with  the  internal  concerns  of 

Assistance  °  j   j-       j  •        i  •     . 

in  case  of  other  states,  was  denned  va.  this  instance  with  uncom- 
mon precision ;  and  no  form  of  civil  government  which 
a  nation  may  think  proper  to  prescribe  for  itself  can  be  admitted 
to  create  a  case  of  necessity  justifying  an  interference  by  force  ; 
for  a  nation  under  any  form  of  civil  policy  which  it  may  choose 


(a)  Vattel,  b.  2,  c.  4,  sec.  49,  50.  Kluber,  Droit  des  Gens.  c.  I,  p.  75.  Grotius, 
b.2,  c.  1. 

(6)  Huber  de  Jure  civitatis,  lib.  3,  u.  7,  sec.  4. 

(c)  Lord  Castlereagh's  Circular  Despatch  of  January  19,  1821,  and  of  May,  1823. 
Annual  Kegister,  toI.  Ixt.  Public  Documents.  See,  also,  Mr.  Secretary  Canning's 
Communications  in  January  and  March,  1823.  Annual  Register,  toI.  Ixvi.  Public 
Documents. 
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to  adopt,  is  competent  to  preserve  its  faith,  and  to  maintain  the 
relations  of  peace  and  amity  with  other  powers. 

It  is  sometimes  a  very  grave  question,  when  and  how  far  one 
nation  has  a  right  to  assist  the  subjects  of  another,  who  have 
revolted,  and  implored  that  assistance.  It  is  said  (a)  that  assist- 
ance may  be  afforded,  consistently  with  the  law  of  nations,  in 
extreme  cases,  as  when  rulers  have  violated  the  principles  of  the 
social  compact,  and  given  just  cause  to  their  subjects  to  con- 
sider themselves  discharged  from  their  allegiance.  Vattel  men- 
tions the. case  of  the  Prince  of  Orange  as  a  justifiable  interfer- 
ence, because  the  tyranny  of  James  II.  had  compelled  the  Eng- 
lish nation  to  rise  in  their  defence,  and  call  for  his  assistance. 
The  right  of  interposition  must  depend  upon  the  special  cir- 
cumstances of  the  case.  It  is  not  susceptible  of  precise  limita- 
tions, and  is  extremely  delicate  in  the  application.  It  must  be 
submitted  to  the  guidance  of  eminent  discretion,  and  controlled 
by  the  principles  of  justice  and  sound  policy.  It  would  clearly 
be  a  violation  of  the  law  of  nations,  to  invite  subjects  to  revolt 
who  were  under  actual  obedience,  however  just  their  complaints; 
or  to  endeavor  to  produce  discontents,  violence,  and  rebellion  in 
neighboring  states,  and,  under  color  of  a  generous  assistance,  to 
consummate  projects  of  ambition  and  dominion.  The  most 
unexceptionable  precedents  are  those  in  which  the  interference 
did  not  take  place  until  the  new  states  had  actually  been  estab- 
lished, and  sufficient  means  and  spirit  had  been  displayed 
to    excite   a    confidence    *in   their    stability.  (6)      The     *25 


(a)  Vattel,  b.  2,  c.  4,  sec.  56.  Kutherforth,  b.  2,  c.  9.  -See,  also,  Grotius,  lib.  2, 
c.  25,  sec.  8.  Puff.  b.  8,  c.  6,  sec.  14.  The  American  Secretary  of  State,  (Mr.  Webster,) 
in  his  letter  to  Lord  Ashburton,  of  April  21,  1841,  declared,  that  it  was  "  a  manifest 
and  gross  impropriety  for  individuals  to  engage  in  the  civil  conflicts  of  other  states, 
and  thus  to  be  at  war,  while  their  government  is  at  peace ; "  and  that  "the  salutary 
doctrine  of  non-intervention  by  one  nation  with  -the  affairs  of  others,  is  liable  to  be 
essentially  impaired,  if,  while  the  government  refrains  from  interference,  interference  is 
still  allowed  to  its  subjects,  individually  or  in  masses  ; "  and  that  "  the  United  States 
have  been  the  first  among  civilized  nations  to  enforce  the  observance  of  the  just  rule  of 
neutrality  and  peace,  by  special  and  adequate  legal  enactments  against  allowing  indi- 
viduals to  make  war  on  their  own  authority,  or  to  mingle  themselves  in  the  belligerent 
operations  of  other  nations," 

(6)  The  Comm.  Pinheiro-Fcrreira,  in  his  Cours  de  Droit  Public,  tom.  ii.  pp.  6,  7, 
very  decidedly  justifies  the  recognition,  when  the  revolted  people  have  acquired  such 
stability. 

VOL.  I.  3 
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assistance  that  England  gave  to  the  United  Netherlands  when 
they  were  struggling  against  Spain,  and  the  assistance   that 
France  gave  to  this  country  during  the  war  of  our  Revolution, 
were  justifiable   acts,  founded  in  wisdom   and  policy.      And 
equally  justifiable  was  the  interference  of  the  European  powers 
of  France,  Great  Britain,  and  Russia,  in  favor  of  the  Greeks, 
against  the  Ottoman  Porte,  by  the  treaty  for  the  pacification  of 
Greece,  concluded  by  those  three  Christian  powers  in  1827,  and 
by  means  of  which  a  ferocious  and  destructive  war  was  termi- 
nated by  the  independence  of  the  Greek  state  as  a  new  king- 
dom, and  a  recognition  of  that  independence  by  the  Ottoman 
Porte,  in  1832.     So,  also,  there  was  a  successful  interference  in 
1840,  of  four  of  the  great  European  powers,  Austria,  Great 
Britain,  Prussia,  and  Russia,  in  the  civil  war  between  the  Otto- 
man Porte  and  Mehemet  Ali,  the  Pacha  of  Egypt.     These,  as 
well  as  other  acts  and   pacifications,  have  effectually  placed 
Turkey  within  the  pale  of  the  public  law  of  Europe.     And 
lastly,  there  was  a  memorable  interference  of  the  five  great 
European  powers  in  the  Belgic  revolution  of  1830,  which  ended 
in  the  separation  of  Belgium  from  Holland,  and  the  establish-i 
ment  of  the  former  as  an  independent  state.     The  several  cases 
have  given  recent  and  practical  illustration  of  the  principle  of 
international  law,  yi  its  application  to  the  preservation  of  the 
public  peace  and  security  of  nations,  against  internal  as  well  as 
external  violence  and  oppression.    It  has  been  well  observed,  (a) 
that  non-interference  is  the  general  rule,  and  cases  of  justifiable 
•interference  form  exceptions,  limited  by  the  necessity  of  the  case. 
It  was  stated,  on  the  part  of  the  British  ministry,  in  Parliament, 
by  Lord  Palmerston,  in  1847,  as  a  rule  laid  down  by  writers  on 
the  law  of  nations,  that  when  civil  war  is  regularly  established 
in  a  country,  and  when  the  nation  is  divided  into  conflicting 
armies  and  opposing  camps,  the  two  parties  in  such  war  may 
be  dealt  with  by  other  powers  as  if  they  were  separate  commu- 
nities, and  that  such  other  powers  may  take  part  with  one  side 
Or  the  other,  according  to  their  sympathies  and  interests,  just  as 
they  might  in  a  war  between  separate  and  independent  nations. 


(a)  Wheatou's  Elements,  p.  120. 
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Such  interference,  however  justifiable  and  safe,  will  be  rare,  and 
requires  the  exercise  of  eminent  discretion.  It  is  not  to  be 
doubted  that  the  government  of  the  United  States  had  a  perfect 
right,  in  the  year  1822,  to  consider,  as  it  then  did,  the  Spanish 
provinces  in  South  America  as  legitimate  powers,  which  had 
attained  sufficient  solidity  and  strength  to  be  entitled  to  the 
rights  and  privileges  belonging  to  independent  states,  (a) 

Prior  to  the  recognition  of  the  independence  of  any  of  the 
Spanish  colonies  in  America,  and  during  the  existence  of  the 
civil  war  between  Spain  and  her  colonies,  it  was  the  declared 
policy  of  the  government  of  the  United  States,  in  recognizing 
the  independence  of  the  Spanish  American  republics,  to  remain 
neutral,  and  to  allow  to  each  of  the  belligerent  parties  the  same 
rights  of  asylum  and  hospitality,  and  to  consider  them,  in 
respect  to  the  neutral  relation  and  duties  of  the  United  States, 
as  equally  entitled  to  the  sovereign  rights  of  war  as  against 
each  other,  (b)  This  was  also  the  judicial  doctrine  of  the 
Supreme  Court,  derived  from  the  policy  of  the  government, 
and  seems  to  have  been  regarded  as  a  principle  of  international 
law.  (c) 


(fi)  President's  Message  to  Congress  of  8th  of  March,  1822,  and  Act  of  Congress  of 
4th  of  May,  1822,  c.  52. 

(6)  President's  Message  to  Congress  in  1822. 

(c)  United  States  v.  Palmer,  3  Wheaton  R.  610,  634.  The  Santissima  Trinidad,  7 
Wheaton,  283, 337.  See,  also,  Walley  v.  Schooner  Liberty,  12  Louisiana  E.  98.  "  The 
uniform  policy  and  practice  of  the  United  States,  as  declared  by  President  Jackson,  in 
his  Message  to  Congress  of  the  21st  December,  1836,  is  to  avoid  all  interference  in  dis- 
putes which  merely  relate  to  the  internal  gorernment  of  other  nations,  and  eventually 
to  recognize  the  authority  of  the  prevailing  party,  without  reference  to  the  merits  of  the 
original  controversy.  All  questions  relative  to  the  government  of  foreign  nations, 
whether  of  the  old  or  new  world,  have  been  treated  by  the  United  States  as  questions 
of  fact  only,  and  they  have  cautiously  abstained  from  deciding  upon  them,  until  the 
clearest  evidence  was  in  their  possession  to  enable  them  to  decide  correctly."  It  was 
further  obsei'ved,  by  the  American  Secretary  of  State,  (Mr.  Porsyth,)  in  1837,  in  his 
answer  to  the  Texan  Envoy,  that  in  determining  with  respect  to  the  independence  of 
other  countries,  the  United  States  have  never  taken  the  question  of  right  between  the 
contending  parties  into  consideration.  They  have  deemed  it  a  dictate  of  duty  and 
policy  to  decide  upon  the  question  as  one  of  fact  merely.  It  belongs  to  the  legislative 
or  executive  power,  (according  to  the  character  of  the  government.)  to  recognize  the 
independence  of  a  people  in  revolt  from  then:  foreign  sovereign ;  and  until  such  ac- 
knowledgment be  made,  courts  of  justice  are  bound  to  consider  the  ancient  state  of 
things  as  remaining  unaltered.  City  of  Berne  v.  Bank  of  England,  9  Vesey,  347.  The 
Manilla,  1  Edw.  Adm.  R.  1.     Yrisarri  v.  Clement,  3  Bingham,  432.    Thompson  v. 
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Treaties        Nations  are  at  liberty  to  use  their  own  resources  in 
not  affected  g^dj  manner,  and  to  apply  them  to  such  purposes  as 

bv  change  '  ^'^  •'  a     ■    1    4.      *V, 

of  govern-  they  may  deem  best,  provided  they  do  not  violate  tne 
perfect  rights  of  other  nations,  nor  endanger  their 
safety,  nor  infringe  the  indispensable  duties  of  humanity.  They 
may  contract  alliances  with  particular  nations,  and  grant  or 
withhold  particular  priArileges  in  their  discretion.  By  positive 
engagements  of  this  kind,  a  new  class  of  rights  and  duties  is 
created,  which  forms  the  conventional  law  of  nations,  and  con- 
stitutes the  most  diffusive,  and,  generally,  the  most  important 
branch  of  public  jurisprudence.  And  it  is  well  to  be  understood, 
at  a  period  when  alterations  in  the  constitutions  of  governments, 
and  revolutions  in  states,  are  familiar,  that  it  is  a  clear  position 
of  the  law  of  nations,  that  treaties  are  not  affected,  nor  positive 
obligations  of  any  kind  with  other  powers,  or  with  creditors, 
weakened,  by  any  such  mutations.  A  state  neither  loses  any 
of  its  rights,  nor  is  discharged  from  any  of  its  duties,  by  a 
change  in  the  form  of  its  civil  government.  The  body  politic 
is  still  the  same,  though  it  may  have  a  different  organ  of  com- 
munication, (a)     So,  if  a  state  should  be  divided  in  respect  to 

territory,  its  rights  and  obligations  are  not  impaired ;  and 
*  26     if  they  have  *  not  been  apportioned  by  special  agreement, 

those  rights  are  to  be  enjoyed,  and  those  obligations  ful- 
filled, by  aU  the  parts  in  common.  (6) 


Powles,  2  Simons,  194.  Taylor  r.  Barclay,  ib.  213.  Rose  i-.  Himely,  4  Cranch,  241. 
Hoyt  V.  Gelston,  13  Johnson,  139,  141.     United  States  v.  Palmer,  3  Wheaton,  610.1 

(a)  Grotins  de  Jnre,  lib.  2,  c.  9,  sec.  8.  Puff.  Droit  de  la  Nature  et  des  Gens,  par 
Barbeyrac,  torn.  ii.  liv.  8,  c.  12,  sec.  2,  3.  Bnrlamaqni,  Xat.  and  Pol.  Law,  toI.  ii. 
part  4,  c.  9,  sec.  16.  Kutherforth's  Institutes,  b.  2,  c  10.  Vattel,  b.  2,  sec.  85.  Protocol 
of  the  fire  great  powers  of  Austria,  Great  Britain,  France,  Prussia,  and  Bnssia,  by 
their  plenipotentiaries  at  London,  December,  1830,  stated  in  Wheaton's  History  of  the 
Law  of  Nations,  New  York,  1845,  pp.  538-546. 

(6)  Eutherforth,  b.  2,  u.  10. 


1  The  recognition  of  the  independence  of  Texas  belonged  exclasiyely  to  that  department 
of  the  United  States  Government,  which  was  charged  with  its  foreign  relations.  Kennett 
1-.  Chambers,  14  How.  U.  S.  38. 

On  the  accession  of  Napoleon  IH.  to  the  imperial  throne,  Mr.  Webster  wrote  to  Mr. 
Rives :  "As  the  diplomatic  representative  of  your  country  in  France,  you  will  act  as  your 
predecessors  have  acted,  and  conform  to  what  appears  to  be  settled  national  authority." 
Cong.  Doc.  1851-2,  vol.  4,  Doc.  19. 
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The  extent  of  jurisdiction  over  the  adjoining  seas,  is  Junsdio- 
often  a  question  of  difficulty  and  of  dubious  right.  As  Adjoining 
far  as  a  nation  can  conveniently  occupy,  and  that  oc-  ^^^^' 
cupancy  is  acquired  by  prior  possession  or  treaty,  the  jurisdiction 
is  exclusive.  Navigable  rivers  which  flow  through  a  territory, 
and  the  sea-coast  adjoining  it,  and  the  navigable  waters  in- 
cluded in  bays,  and  between  headlands  and  arms  of  the  sea, 
belong  to  the  sovereign  of  the  adjoining  territory,  as  being  nec- 
essary to  the  safety  of  the  nation,  and  to  the  undisturbed  use 
of  the  neighboring  shores,  (a)  The  open  sea  is  not  capable  of 
being  possessed  as  private  property.  The  free  use  of  the  ocean, 
for  navigation  and  fishing,  is  common  to  all  mankind,  and  the 
public  jurists  generally  and  explicitly  deny  that  the  main  ocean 
can  ever  be  appropriated.  The  subjects  of  all  nations  meet 
there,  in  time  of  peace,  on  a  footing  of  entire  equality  and  inde- 
pendence. No  nation  has  any  right  or  jurisdiction  at  sea,  ex- 
cept it  be  over  the  persons  of  its  own  subjects^  in  its  own  public 
and  private  vessels ;  and  so  far  territorial  jurisdiction  may  be 
considered  or  preserved,  for  the  vessels  of  a  nation  are,  in  many 
respects,  considered  as  portions  of  its  territory,  and  persons  on 
board  are  protected  and  governed  by  the  law  of  the  country  to 
which  the  vessel  belongs.  They  may  be  punished  for  offences 
against  the  municipal  laws  of  the  state,  committed  on  board  of 
its  public  and  private  vessels  at  sea,  and  on  board  of  its  public 
vessels  in  foreign  ports,  (b)  This  jurisdiction  is  confined  to  the 
ship ;  and  no  one  ship  has  a  right  to  prohibit  the  approach  of 
another  at  sea,  or  to  draw  round  her  a  line  of  territorial  juris- 
diction, within  which  no  other  is  at  liberty  to  intrude.  Every 
vessel,  in  time  of  peace,  has  a  right  to  consult  its  own 
safety  and  convenience,  *and  to  pursue  its  own  course  *27 
and  business,  without  being  disturbed,  when  it  does  not 
violate  the  rights  of  others,  (c)  As  to  narrow  seas  and  waters 
approaching  the  land,  there  have  been  many  and  sharp  contro- 


(a)  Grotius,  b.  2,  c.  2,  sec.  12;  c.  3,  sec.  7.  Puff.  b.  3,  c.  3,  sec.  4;  b.  4,  c.  5, 
sec.  3  and  8.     Vattel,  b.  1,  c.  22,  23. 

(6)  Grotius,  b.  2,  c.  3,  sec.  10  and  13.  Rutherforth,  b.  2,  c.  9.  Vattel,  b.  1,  c.  19, 
sec.  216.  Forbes  v.  Cochrane,  2  Barnewall  &  Cresswell,  448.  Wheaton's  Elements 
of  International  Law,  3d  edit.  157.    Edinburgh  Review  for  July,  1841,  pp.  294,  295. 

(c)  The  Marianna  Flora,  11  Wheaton,  38. 
3* 
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versies  among  the  European  nations,  concerning  the  claim  for 
exclusive  dominion.  The  questions  arising  on  this  claim  are 
not  very  clearly  defined  and  settled,  and  extravagant  pretensions 
are  occasionally  put  forward.  The  subject  abounds  in  curious 
and  interesting  discussions,  and,  fortunately  for  the  peace  of 
mankind,  they  are,  at  the  present  day,  matters  rather  of  specu- 
lative curiosity  than  of  use. 

Grotius  published  his  Mare  Liberum  against  the  Portuguese 
claim  to  an  exclusive  trade  to  the  Indies,  through  the  South 
Atlantic  and  Indian  Oceans,  and  he  shows  that  the  sea  was  not 
capable  of  private  dominion.  He  vindicates  the  fi:ee  naviga- 
tion of  the  ocean,  and  the  right  of  commerce  between  nations, 
and  justly  exposes  the  foUy  and  absurdity  of  the  Portuguese 
claim.  Selden's  Mare  Clausum  was  intended  to  be  an  answer 
to  the  doctrine  of  Grotius,  and  he  undertook  to  prove,  by  the 
laws,  usages,  and  opinions  of  all  nations,  ancient  and  modern, 
that  the  sea  was,  in  point  of  fact,  capable  of  private  dominion ; 
and  he. poured  a  flood  of  learning  over  the  subject.  He  fell  far 
short  of  his  great  rival  in  the  force  and  beauty  of  his  argupient, 
but  he  entirely  surpassed  him  in  the  extent  and  variety  of  his 
citations  and  researches.  Having  established  the  fact,  that  most 
nations  had  conceded  that -the  sea  was 'capable  of  private  do- 
minion, he  showed,  by  numerous  documents  and  records,  that 
the  English  nation  had  always  asserted  and  enjoyed  a  suprem- 
acy over  the  surrounding  or  narrow  seas,  and  that  this  claim 
had  been  recognized  by  all  the  neighboring  nations.  Sir  Mat- 
thew Hale  considered  the  title  of  the  king  to  the  narrow  seas 
adjoining  the  coast  of  England,  to  have  been  abundantly 
proved  by  the  treatise  of  Selden ;  and  Butler  speaks  of  it 
*  28  *  as  a  work  of  profound  erudition,  (a)  Bynkershoek  has 
also  written  a  treatise  on  the  same  contested  subject,  in 
which  he  concedes  to  Selden  much  of  his  argument,  and  admits 
that  the  sea  was  susceptible  of  dominion,  though  he  denies  the 
title  of  the  English,  on  the  ground  of  a  want  of  uninterrupted 
possession.  He  said  there  was  no  instance,  at  that  time,  in 
which  the  sea  was  subject  to  any  particular  sovereign,  where 
the  surrounding  territory  did  not  belong  to  him.  (6) 


(a)  Harg.  Law  Tracts,  10.     Co.  Litt.  lib.  3,  n.  205. 

[b)  Dissertatio  de  Dominio  Maris.    Byiik.  Opera,  torn.  ii.  124. 


LEG.   II.]  OF   THE   LAW   OF   NATIONS.  31 

The  claim  of  dominion  to  close  or  narrow  seas,  is  still  the 
theme  of  discussion  and  controversy.  Puffendorf  («)  admits, 
that,  in  a  narrow  sea,  the  dominion  of  it,  and  the  right  of  fish- 
ing therein,  may  belong  to  the  sovereigns  of  the  adjoining 
shores.  Vattel  also  (&)  lays  down  the  position,  that  the  various 
uses  to  which  the  sea  contiguous  to  the  coast  may  be  applied, 
render  it  justly  the  subject  of  property.  People  fish  there,  and 
draw  from  it  shells,  pearls,  amber,  &c. ;  and  who  can  doubt,  he 
observes,  but  that  the  pearl  fisheries  of  Bahram  and  Ceylon 
may  be  lawfully  enjoyed  as  property  ?  Chitty,  in  his  work  on 
commercial  law,  (c)  has  entered  into  an  elaborate  vindication  of 
the  British  title  to  the  four  seas  surrounding  the  British  Islands, 
and  known  by  the  name  of  the  British  Seas,  and,  consequently, 
to  the  exclusive  right  of  fishing,  and  of  controlling  the  naviga- 
tion of  foreigners  therein.  On  the  other  hand.  Sir  Wm.  Scott, 
in  the  case  of  The  Twee  Gebroeders,  (d)  did  not  treat  the  claim 
of  territory  to  contiguous  portions  of  the  sea  with  much  indul- 
gence. He  said  the  general  inclination  of  the  law  was  against 
it;  for  in  the  sea,  out  of  the  reach  of  cannon-shot,  universal 
use  was  presumed,  in  like  manner  as  a  common  use  in  rivers 
flowing  through  conterminous  states  was  presumed ;  and 
yet,  in  both  cases,  *  there  might,  by  legal  possibility,  exist  *  29 
a  peculiar  property,  excluding  the  universal,  or  the  com- 
mon use.  The  claim  of  Russia  to  sovereignty  over  the  Pacific 
Ocean  north  of  the  51st  degree  of  latitude,  as  a  close  sea,  was 
considered  by  our  government  in  1822,  to  be  against  the  rights 
of  other  nations,  (e)  It  is  difficult  to  draw  any  precise  or  deter- 
minate conclusion,  amidst  the  variety  of  opinions,  as  to  the  dis- 
tance to  which  a  state  may  lawfully  extend  its  exclusive  domin- 
ion over  the  sea  adjoining  its  territories  and  beyond  those  por- 
tions of  the  sea  which  are  embraced  by  harbors,  gulfs,  bays, 
and  estuaries,  and  over  which  its  jurisdiction  unquestionably 
extends,  (f)     All  that  can  reasonably  be  asserted  is,  that  the 


(a)  Droit  de  la  Nat.  ot  Gens,  lib.  4,  c.  5,  sec.  5-10. 

(b)  B.  1,  c.  23. 

(c)  Vol.  i.  88-102. 

(d)  3  Bob.  Adm.  Eep.  336. 

(e)  Mr.  Adams's  Letter  to  the  Russian  Minister,  March  30th,  1822. 
(/)  Azuni  on  the  Maritime  Law  of  Europe,  vol.  i.  p.  206. 
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dominion  of  the  sovereign  of  the  shore  over  the  contiguous  sea, 
extends  as  fax  as  is  requisite  for  his  safety,  and  for  some  lawful 
end.  A  more  extended  dominion  must  rest  entirely  upon  force 
and  maritime  supremacy.  According  to  the  current  of  modern 
authority,  the  general  territorial  jurisdiction  extends  into  the 
sea  as  far  as  cannon-shot  will  reach,  and  no  farther ;  and  this 
is  generally  calculated  to  be  a  marine  league  ;  and  the  congress 
of  the  United  States  have  recognized  this  limitation,  by  author- 
izing the  District  Courts  to  take  gognizance  of  all  captures 
made  within  a  marine  league  of  the  American  shores,  (a)  The 
executive  authority  of  this  country,  in  1793,  considered  the 
whole  of  Delaware  Bay  to  be  within  our  territorial  jurisdiction ; 
and  it  rested  its  claim  upon  those  authorities  which  admit  that 
gulfs,  channels,  and  arms  of  the  sea,  belong  to  the  people  with 
whose  lands  they  are  encompassed.  It  was  intimated  that  the 
law  of  nations  would  justify  the  United  States  in  attaching  to 
their  coasts  an  extent  into  the  sea  beyond  the  reach  of  cannon- 
shot,  (b) 
30  *  Considering  the  great  extent  of  the  line  of  the  Amer- 
ican coasts,  we  have  a  right  to  claim,  for  fiscal  and  defen- 
sive regulations,  a  liberal  extension  of  maritime  jurisdiction ; 
and  it  would  not  be  unreasonable,  as  I  apprehend,  to  assume, 
for  domestic  purposes  connected  with  our  safety  and  welfare, 
the  control  of  the  waters  on  our  coasts,  though  included  within 
lines  stretching  from  quite  distant  headlands,  as,  for  instance, 
from  Cape  Ann  to  Cape  Cod,  and  from  Nantucket  to  Montauk 
Point,  and  from  that  point  to  the  capes  of  the  Delaware,  and 
from  the  south  cape  of  Florida  to  the  Mississippi.    It  is  certain 


(a)  Bynk.  Q.  Pub.  J.  c.  8.  Vatttel,  b.  1,  c.  23,  sec.  289.  Act  of  Congress,  June 
5th,  1794,  c.  50.  The  King  v.  Forty-Nine  Casks  of  Brandy,  3  Hagg.  Adm.  E.  257. 
By  the  convention  at  London  of  the  13th  July,  1841,  between  Great  Britain,  France 
Austria,  Prussia,  and  Russia,  and  the  Ottoman  Porte,  it  was  declared  and  agreed  to 
be  an  established  principle  of  public  law,  that  no  ships  of  war  of  foreign  powers 
should  enter  into  the  Straits  of  the  Dardanelles  and  of  the  Bosphorus,  thereby  placing 
the  territorial  jurisdiction  of  the  Sultan  over  the  interior  waters  of  his  empire,  under 
the  protection  of  the  written  public  law  of  Europe.  Wheaton's  History  of  the  Law 
of  Nations,  New  York,  1845,  p.  584. 

(5)  Opinion  of  the  Attorney-General  concerning  the  seizure  of  the  ship  Grano-e, 
dated  14th  of  May,  1793,  and  the  Letter  of  the  Secretary  of  State  to  the  French 
Minister,  of  15th  May,  1793. 
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that  our  government  would  be  disposed  to  view  with  some  un- 
easiness and  sensibility,  in  the  case  of  war  between  other  mari- 
time powers,  the  use  of  the  waters  of  our  coast,  far  beyond  the 
reach  of  cannon-shot,  as  cruising  ground  for  belligerent  purposes. 
In  1793,  our  government  thought  they  were  entitled,  in  reason, 
to  as  brc^ad  a  margin  of  protected  navigation  as  any  nation 
whatever,  though  at  that  time  they  did  not  positively  insist  be- 
yond the  distance  of  a  marine  league  from  the  sea-shores ;  (a) 
and,  in  1806,  our  government  thought  it  would  not  be  unreason- 
able, considering  the  extent  of  the  United  States,  the  shoalness 
of  their  coast,  and  the  natural  indication  furnished  by  the  well- 
definqd  path  of  the  Gulf  Stream,  to  expect  an  immunity  from 
belligerent  warfare,  for  the  space  between  that  limit  and  the 
American  shore.  It  ought,  at  least,  to  be  insisted,  that  the  ex- 
tent of  the  neutral  immunity  should  correspond  with  the  claims 
maintained  by  Great  Britain  around  her  own  territory,  and  that 
no  belligerent  right  should  be  exercised  within  "  the  chambers 
formed  by  headlands,  or  anywhere  at  sea  within  the  distance 
of  four  leagues,  or  from  a  right  line  from  one  headland  to 
another."  (b)  In  *  the  case  of  The  Little  Belt,  which  was  *  31 
cruising  many  miles  from  the  shore  -between  Cape  Henry 
and  Cape  Hatteras,  our  government  laid  stress  on  the  circum- 
stance that  she  was  "  hovering  on  our  coasts ; "  and  it  was 
contended  on  the  part  of  the  United  States,  that  they  had  a 
right  to  know  the  national  character  of  armed  ships  in  such  a 
situation,  and  that  it  was  a  right  immediately  connected  with 
our  tranquility  and  peace.  It  was  further  observed,  that  all 
nations  exercise  the  right,  and  none  with  more  rigor,  or  at  a 
greater  distance  from  the  coast,  than  Great  Britain,  and  none 
on  more  justifiable  grounds  than  the  United  States,  (c)  There 
can  be  but  little  doubt,  that  as  the  United  States  advance  in 
commerce  and  naval  strength,  our  government  will  be  disposed 
more  and  more  to  feel  and  acknowledge  the  justice  and  policy 
of  the  British  claim  to  supremacy  over  the  narrow  seas  adja- 


(d)  Mr.  Jefferson's  Letter  to  Mr.  Genet,  Noyember  8th,  1793. 
(6)  Mr.  Madison's  Letter  to  Messrs,  Monroe  and  Pinekney,  dated  May  17th,  1806 
(c)  Mr.  Monroe's  Letter  to  Mr.  Foster,  October  Uth,  1811,  and  President's  Mes- 
sage, November  5th,  1811. 
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cent  to  the  British  isles,  because  we  shall  stand  in  need  of  simi- 
lar accommodation  and  means  of  security,  (a) 

It  was  declared  in  the  case  of  Le  Louis,  (b)  that  maritime 
states  claim,  upon  a  principle  just  in  itself,  and  temperately 
applied,  a  right  of  visitation  and  inquiry  within  those  parts  of 
the  ocean  adjoining  to  their  shores.  They  were  to  be  consid- 
ered as  parts  of  the  territory  for  various  domestic  purposes, 
and  the  right  was  admitted  by  the  courtesy  of  nations.  The 
English  hovering  laws  were  founded  upon  that  right.  The 
statute  9  Geo.  II.  c.  35,  prohibited  foreign  goods  to  be  trans- 
shipped within  four  leagues  of  the  coast  vdthout  pa;yment  of 
duties ;  and  the  act  of  Congress  of  March  2d,  1799,  c.  128,  sec. 
25,  26,  27,  99,  contained  the  same  prohibition ;  and  the  exer- 
cise of  jurisdiction,  to  that  distance,  for  the  safety  and  protec- 
tion of  the  revenue  laws,  was  declared  by  the  Supreme  Court 
in  Cliurch  v.  Hubbart,  (c)  to  be  conformable  to  the  laws  and 
usages  of  nations. 

As  the  end  of  the  law  of  nations  is  the  happi- 
oommeroe?*^  *  32  ness  and  perfection  *of  the  general  society  of  man- 
kind, it  enjoins  upon  every  nation  the  punctual 
observance  of  benevolence  and  good  will,  as  well  as  of  justice, 
towards  its  neighbors,  {d)  This  is  equally  the  policy  and  the 
duty  of  nations.  They  ought  to  cultivate  a  free  intercourse  for 
commercial  purposes,  in  order  to  supply  each  other's  wants,  and 
promote  each  other's  prosperity.  The  variety  of  climates  and 
productions  on  the  surface  of  the  globe,  and  the  facility  of  com- 
munication, by  means  of  rivers,  lakes,  and  the  ocean,  invite  to 
a  liberal  commerce,  as  agreeable  to  the  law  of  nature,  and 
extremely  conducive  to  national   amity,  industry,  and  happi- 


(a)  In  placing  the  commerce  and  navigation  of  states,  by  treaties  of  commerce,  on 
the  basis  of  equality,  it  is  sometimes  deemed  advisable  to  except  in  express  terms  the 
coasting  trade,  or  coastwise  navigation,  of  the  respective  parties,  and  to  reserve  the 
regulation  of  that  trade  to  the  separate  laws  of  each  nation.  See  the  convention  of 
commerce  and  navigation  between  the  United  States  and  the  Peru-Bolivian  Confed- 
eration, May  28,  1838,  and  between  them  and  the  Kingdom  of  Greece,  August,  1838, 
and  between  them  and  Portugal,  April,  1841,  and  between  them  and  the  Eepublio 
of  Ecuador,  June  13th,  1839. 

(h)  2  Dodson's  Adm.  Eep.  245. 

(c)  2  Craijch,  187. 

(d)  Vattel's  Prelim,  sec.  12,  13,  b.  2,  i;.  1,  sec.  2,  3. 
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ness.  (a)  The  numerous  wants  of  civilized  life  can  only  be 
supplied  by  mutual  exchange  between  nations  of  the  peculiar 
productions  of  each ;  and  who  that  is  familiar  with  the  English 
classics,  has  not  dwelt  with  delight  on  the  description  of  the 
extent  and  blessings  of  English  commerce,  which  Addison  has 
given,  with  such  graceful  simplicity  and  such  enchanting  ele- 
gance, in  one  of  the  Spectator's  visits  to  the  Royal  Ex- 
change ?  (b)  But  as  every  nation  has  the  right,  and  is  dis- 
posed to  exercise  it,  of  judging  for  itself,  in  respect  to  the  policy 
and  extent  of  its  commercial  arrangements,  the  general  freedom 
of  trade,  however  reasonably  and  strongly  it  may  be  inculcated 
in  the  modern  school  of  political  economy,  is  but  an  imperfect 
right,  and  necessarily  subject  to  such  regulations  and  restric- 
tions as  each  nation  may  think  •proper  to  prescribe  for  itself. 
Every  state  may  monopolize  as  much  as  it  pleases  of  its  own 
internal  and  colonial  trade,  or  grant  to  other  nations,  with 
whom  it  deals,  such  distinctions  and  particular  privileges  as  it 
may  deem  conducive  to  its  interests,  (c)  The  celebrated 
English  *  navigation  act  of  Charles  11.  contained  nothing,  *  33 
said  Martens,  contrary  to  the  law  of  nations,  notwith- 
standing it  was  very  embarrassing  to  other  countries.  When 
the  United  States  put  an  entire  stop  to  their  commerce  with 
the  world,  in  December,  1807,  by  laying  a  general  embargo  on 
their  trade,  without  distinction  as  to  nation,  or  limit  as  to  time, 
no  other  power  complained  of  it ;  and  the  foreign'  government 
most  affected  by  it,  and  against  whose  interests  it  was  more  im- 
mediately directed,  declared  to  our  government,  (d)  that  as  a 
municipal  regulation,  foreign  states  had  no  concern  with  it,  and 
that  the  British  government  did  not  conceive  that  they  had  the 
right,  or  the  pretension,  to  make  any  complaint  of  it,  and  that 
they  had  made  none. 


(a)  Vattel,  b.  2,  c.  2,  sec.  21. 

(6)  Spectator,  vol.  i.  No.  69. 

(c)  Puff.  b.  4,  c.  5,  sec.  10.  Vattel,  b.  1,  c.  8,  sec.  92,  97.  Martens's  Summary  of 
the  Law  of  Nations,  146,  148.  1  Chitty  on  Commercial  Law,  76-81.  Mr.  Canning's 
Letters  to  Mr.  Gallatin,  of  September  llth  and  November  13th,  1826.  Mr.  Gallatin 
to  Mr.  Canning,  September  22d  and  December  28th,  1826,  and  Mr.  Clay  to  Mr.  Gal- 
latiir,  November  llth,  1826. 

{d}  Mr.  Canning's  Letter  to  Mr.  Pinckney,  September  23d,  1808. 
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No  nation  has  a  right,  in  time  of  peace,  to  interfere  with,  or 
interrupt,  any  commerce  which  is  lawful  by  the  law  of  nations, 
and  carried  on  between  other  independent  powers,  or  between 
different  members  of  the  same  state.  The  claim  of  the  Portu- 
guese, in  the  height  of  their  maritime  power  in  India,  to  ex- 
clude aU  European  people  from  commerce  with  Asia,  was  con- 
trary to  national  law,  and  a  just  cause  of  war.  Vattel  called  it 
a  pretension  no  less  iniquitous  than  chimerical,  (a)  The  attempt 
of  Russia  to  appropriate  to  herself  an  exclusive  trade  in  the 
North  Pacific,  met  with  a  prompt  resistance  on  the  part  of  this 
country ;  and  the  government  of  the  United  States  claimed  for 
its  citizens  the  right  to  carry  on  trade  with  the  aboriginal  na- 
tives, on  the  northwest  coast  of  America,  without  the  territorial 
jurisdiction  of  other  nationsj  even  in  arms  and  munitions  of 
war.  (b) 

Treaties  of  commerce,  defining  and  establishing  the 
ciai  Trea-  rights  and  extent  of  commercial  intercourse,  have  been 
^^^'  found  to  be  of  great  utility ;  and  they  occupy  a  very 

important  title  in  the  code  of  national  law.  They  were 
*  34    considered,  *  even  two  centuries  ago,  to  be  so  conducive 

to  the  public  welfare  as  to  overcome  the  bigotry  of  the 
times  ;  and  Lord  Coke  (c)  admitted  them  to  be  one  of  the  four 
kinds  of  national  compacts  that  might,  lawfully,  be  made 
with  infidels.  They  have  multiplied  exceedingly  within  the 
last  century,  for  it  has  been  found  by  experience,  that  the  gen- 
eral liberty  of  trade,  resting  solely  on  principles  of  common 
right,  benevolence,  and  sound  policy,  was  too  vague  and  preca- 
rious to  be  consistent  with  the  safety  of  the  extended  intercourse 
and  complicated  interests  of  great  commercial  states.  Every 
nation  may  enter  into  such  commercial  treaties,  and  grant  such 
special  privileges,  as  they  think  proper ;  and  no  nation,  to  whom 
the  like  privileges  are  not  conceded,  has  a  right  to  take  offence, 
provided  those  treaties  do  not  affect  their  perfect  rights.  A  state 
may  enter  into  a  treaty,  by  which  it  grants  exclusive  privileges 


(a)  B.  2,  c.  2,  sec.  24. 

(6)  Mr.  Adams's  Letter  to  the  Bnssian  Minister,  March  30th,  1 822.    See,  also,  Mr. 
Forsyth's  Letter  to  the  American  Minister  at  St.  Petersbnrg,  Novemher  3d,  1837. 
(c)  4  Inst,  155. 
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to  one  nation,  and  deprives  itself  of  the  liberty  to  grant  similar 
privileges  to  any  other.  Thus,  Portugal,  in  1703,  by  her  treaty 
with  England,  gave  her  the  monopoly  of  her  wine  trade  ; 
and  the  Dutch,  formerly,  by  a  treaty  with  Ceylon,  engrossed 
the  cinnamon  trade,  and,  latterly,  they  have  monopolized  the 
trade  with  Japan,  (a)  These  are  matters  of  strict  legal  right ; 
but  it  is,  nevertheless,  in  a  moral  sense,  the  duty  of  every  nation 
to  deal  kindly,  liberally,  and  impartially  towards  all  mankind, 
and  not  to  bind  itself  by  treaty  with  one  nation,  in  contraven- 
tion of  those  general  duties  which  the  law  of  nature  dictates  to 
be  due  to  the  rest  of  the  world,  (b) 

Every  nation  is  bound,  in  time  of  peace,  to  grant  a 
passage,  for  lawful  purposes,  over  their  lands,  rivers,  over  foretfa 
and  seas,  to  the  people  of  other  states,  whenever  it  can  '^'"""^y* 
be  permitted  without  inconvenience;  and  burthensome  condi- 
tions ought  not  to  be  annexed  to  the  transit  of  persons  and  prop- 
erty.    If,  however,  any  government  deems  the  introduc- 
tion of  *  foreigners,  or  their  merchandise,  injurious  to  those     *  35 
interests  of  ^heir  own  people  which  they  are  at  liberty  to 
protect  and  promote,  they  are  at  liberty  to  withhold  the  indul- 
gence.    The  entry  of  foreigners  and  their  effects  is  not  an  abso- 
lute ri^ht,  but  only  one  of  imperfect  obligation,  and  it  is  subject 


(a)  1  Chitty  on  Conlbercial  Law,  40,  41,  42. 

(6)  It  has  been  the  policy  of  the  United  States  to  encourage,  in  its  diplomatic  inter- 
course with  other  nations,  the  most  perfect  freedom  and  equality  in  relation  to  the 
rights  and  interests  of  navigation.  This  is  the  principle  contained  in  the  commercial 
treaty  between  the  United  States  and  the  federation  of  Central  America,  of  the  5th 
December,  1825.  By  that  treaty,  whatever  can  bo  imported  into,  or  exported  from 
the  ports  of  the  one  country,  in  its  own  vessels,  may,  in  like  manner,  and  upon  the 
same  terms  and  conditions,  be  imported  or  exported  in  the  vessels  (Jf  the  other  coun- 
try. The  same  rule  is  contained  in  the  treaties  of  the  United  States  with  Denmark, 
Sweden,  and  the  Hanseatic  cities. i 


1  And  see  the  treaties  with  Peru,  July  26,  1851,  and  with  the  Argentine  Confederation, 
July  27,  1853,  10  U.  S.  Stats.  926,  1005. 

At  different  times  Russia,  Austria,  Prussia,  Sardinia,  Greece,  Brazil,  Ecuador,  Venezuela, 
and  other  of  the  South  American  states,  and,  in  1849,  Great  Britain,  (12  &  13  Vict,  c.  29,) 
have  acceded  to  the  offer  of  complete  freedom  and  rcQiprooity  in  respect  to  navigation 
which  at  an  early  period  in  their  history  the  United  States  extended  to  all  nations.  An 
instructive  historical  sketch  of  the  progress  of  this  liberal  policy  may  be  found  in  the 
opinion  of  the  court,  per  Wayne,  J.,  in  Oldfield  v.  Marriott,  10  How.  U.  S.  Ii6. 
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to  the  discretion  of  the  government  which  tolerates  it.  (a)  The 
state  may  even  levy  a  tax  or  toll  upon  the  persons  and  property 
of  strangers  in  transitu,  provided  the  same  be  a  reasonable 
charge,  by  way  of  recompense  for  the  expense  which  the  accom- 
modation creates,  (b)  These  things  are  now  generally  settled 
in  commercial  treaties,  by  which  it  is  usually  stipulated,  that 
there  shall  be  free  navigation  and  commerce  between  the 
nations,  and  a  free  entry  to  persons  and  property,  subject  to  the 
ordinary  revenue  and  police  laws  of  »the  country,  and  the  special 
terms  and  conditions  prescribed  by  treaty. 

A  nation  possessing  only  the  upper  parts  of  a  navi- 
navi^bie^  gable  river,  is  entitled  to  descend  to  ^he  sea  without 
"™'"*'  being  embarrassed  by  useless  and  oppressive  duties 
or  regulations.  It  is  doubtless  a  right  of  imperfect  obligation, 
but  one  that  cannot  be  justly  withheld  mthout  good  cause. 
When  Spain,  in  the  year  1792,  owned  the  mouth,  and  both 
banks  of  the  lower  Mississippi,  and  the  United  States  the  left 
bank  of  the  upper  portion  of  the  same,  it  was  strongly  contended 
on  the  part  of  the  United  States,  that  by  the  law  of  nature  and 
nations,  we  were  entitled  to  the  navigation  of  that  river  to  the 
sea,  subject  only  to  such  modifications  as  Spain  might  reason- 
ably deem  necessary  for  her  safety  and  fiscal  accommodation.^ 
It  was  further  contended,  that  the  right  to  the  end  carried  with 

it,  as  an  incident,  the  right  to  the  means  requisite  to  attain 
*  36     the  end  ;  such,  for  instance,  as  the  righf  *  to  moor  vessels 

to  the  shore,  and  to  land  in  cases  of  necessity.  The  same 
clear  right  of  the  United  States  to  the  free  navigation  of  the 
Mississippi  through  the  territories  of  Spain  to  the  ocean,  was 
asserted  by  the  congress  under  the  confederation,  (c)  The 
*— 

(a)  Puff.  b.  3,  c.  3,  sec.  5,  6,  7.  Kutherforth,  b.  2,  c.  9.  Vattel,  b.  2,  u.  7,  sec.  94 ; 
c.  8,  sec.  100 ;  c.  9,  sec.  123,  130 ;  c.  10,  sec.  132.  1  Chitty,  84-89.  M.  Pinheiro- 
Perreira  (Conrs  de  Droit  Public,  tome  ii.  pp.  19,  20,)  complains  vehemently  of  the 
checks  created  by  passports  and  the  preTentive  police  of  the  continental  governments 
of  Europe,  upon  emigration  and  the  transit  and  sojourn  of  foreigners.  He  calls  it 
legal  tyranny,  and  contrasts  such  policy  with  that  of  the  United  States,  "  the  classic 
land  of  civil  liberty."  But  I  am  of  opinion,  notwithstanding,  that  every  government 
has  the  right,  and  is  bound  in  duty,  to  judge  for  itself,  how  far  the  unlimited  power  of 
emigration,  and  of  the  admission  and  residence  of  sti-angers  and  emigrants,  may  be 
consistent  with  its  own  local  interests,  institutions,  and  safety. 

(6)  Rutherforth,  b.  2,  u.  9.     Vattel,  b.  2,  c.  10,  sec.  124.     1  Chitty,  103-106. 

(e)  Instructions  given  to  Mr.  Jay  in  1780,  and  again  in  1785.    Resolution  of  Con- 
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claim  in  that  case,  with  the  qualifications  annexed  to  it,  was 
well  grounded  on  the  principles  and  authorities  of  the  law  of 
nations,  (a)  The  like  claim,  and  founded  on  the  same  princi- 
ples of  natural  law,  and  on  the  authority  of  jurists  and  the  con- 
ventional law  of  nations,  has  been  made  on  behalf  of  the  people 
of  the  United  States  to  navigate  the  St.  Lawrence  to  and  from 
the  sea,  and  it  has  been  discussed  at  large  between  the  Amer- 
ican and  British  governments.  (6) 


gress  of  September,  1788.  Report  of  the  Secretary  of  State  to  the  President,  March 
18th,  1792. 

(a)  Grotius,  lib.  2,  t.  2,  sec.  11,  12,  13,  15  ;  c.  3,  sec.  12.  Puff.  lib.  3,  c.  3,  sec.  5, 
6,  8.  Vattel,  b.  1,  sec.  292;  b.  2,  sec.  127,  129,  132.  By  the  treaty  of  peace  at 
Paris,  in  1815,  it  was  stipulated  that  the  navigation  of  the  Bhine  and  the  Scheldt 
should  be  free;  and  at  the  Congress  of  Vienna,  in  1815,  the  allied  sovereigns  agreed 
to  the  free  navigation  of  the  (/reat  navigable  rivers  of  Germany  and  ancient  Poland,  to 
their  mouths,  in  favor  of  all  who  should  conform  to  the  regulations  under  which  the 
affranchisement  was  to  be  granted.  The  detailed  conventions  consequent  on  the  act 
of  Congress  of  Vienna,  have  applied  the  principles  adopted  by  the  congress,  founded 
on  the  Memoir  of  Baron  Von  Humboldt,  to  regulate  the  navigation  of  the  Rhine,  the 
Scheldt,  the  Meuse,  the  Moselle,  the  Elbe,  the  Oder,  the  Weser,  the  Vistula,  the  Dan- 
ube, and  the  Po,  with  their  confluent  rivers.  The  English  government,  so  late  as 
1830,  continued  to  assert  a  right,  under  the  treaty  .of  Vienna,  or  federal  act  of  1815,  to 
the  free  navigation  of  the  Bhine,  and  to  hold  that  it  was  accessible  to  the  vessels  of 
all  nations,  to  the  extent  of  its  navigation,  subject  to  moderate  duties,  for  the  preser- 
vation of  the  paths  on  the  sides  of  the  river,  and  for  the  maintenance  of  the  proper 
police.  And  by  the  convention  concluded  at  Mayence,  March  31st,  1831,  between  all 
the  riparian  states  of  the  Rhine,  the  navigation  of  that  river  was  declared  free,  from 
the  point  where  it  becomes  navigable  into  the  sea,  including  its  two  principal  outlets 
or  mouths  in  the  kingdom  of  the  Netherlands,  the  Lech  and  the  Waal,  passing  by 
Rotterdam  and  Bviel,  through  the  first-named  outlet,  and  by  Dortrecht  and  Holvoet- 
sluys,  through  the  latter,  with  the  use  of  the  artificial  canal  of  Voorne  and  Holvoet- 
sluys.  The  convention  provides  regulations  of  police  and  toll  duties  on  vessels  and 
merchandise  passing  to  and  from  the  sea,  through  the  Netherlands,  and  by  the  differ- 
ent ports  of  the  upper  states  on  the  Rhine.  Wheaton's  Elements  of  International 
Law,  3d  edit.  243-247.  His  History  of  the  Law  of  Nations  in  Europe  and  America, 
New  Tork,  1845,  pp.  498-506. 

(5)  Mr.  Wheaton,  in  his  Elements  of  International  Law,  3d  edit.  248-257,  and  in 
his  History  of  the  Law  of  Nations,  pp.  506,  517,  has  giveii  the  substance  of  the  argu- 
ments, pro  and  can.,  taken  from  congressional  documents  of  the  sessions  of  1827  and 
1828.  It  was  insisted,  on  the  part  of  Great  Britain,  that  this  right  of  passage  was  not 
an  absolute  natural  right,  but  an  imperfect  right,  restricted  to  the  right  of  transit  for 
purposes  of  innocent  utility,  to  be  exclusively  determined  by  the  local  sovereign.  The 
commissioners  and  diplomatists  of  the  United  States,  in  1805,  and  afterwards,  stated, 
as  a  principle  of  international  law,  that  when  any  European  nation  took  possession  of 
any  extent  of  sea-coast,  that  possession  extended  into  the  interior  country  to  the 
sources  of  the  rivers  emptying  into  that  coast  and  to  their  mouths,  with  the  bays  and 
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Surrender  When  foreigners  are  adrnitted  into  a  state  upon  free 
of  criminals.  ^^^  liberal  terms,  the  public  faith  becomes  pledged  for 
their  protection.  The  courts  of  justice  ought  to  be  freely  open 
to  them  as  a  resort  for  the  redress  of  their  grievances.  But 
strangers  are  equally  bound  with  natives,  to  obedience  to  the 
laws  of  the  country  during  the  time  they  sojourn  in  it,  and  they 
are  equally  amenable  for  infractions  of  the  law.  It  has  some- 
times been  made  a  question,  how  far  one  government  was 
bound  by  the  law  of  nations,  and  independent  of  treaty,  to  sur- 
render, upon  demand,  fugitives  from  justice,  who,  having  com- 
mitted crimes  in  one  country,  flee  to  another  for  shelter.  It  is 
declared,  by  some  of  the  most  distinguished  public  jurists,  (a) 


entrances  formed  by  their  junction  with  the  sea,  and  to  all  the  tributary  streams  or 
branches,  and  the  country  they  coyered.  The  authority  of  Vattel,  b.  1,  p.  266,  is  in 
support  of  that  principle  in  a  qualified  degree,  and  is  to  be  confined  to  the  rivers  so 
far  as  they  flow  imthin  the  territory.  Mr.  Wheaton,  in  his  Elements  of  International 
Law,  3d  edit.  1842,  very  justly  confines  such  a  claim  of  dominion  of  the  state  to  the 
seas  and  rivers  entirely  enclosed  within  its  limits.^ 

{a)  Grotius,  b.  2,  c.  21,  sec.  3,  4,  5,  and  Heineccius  Com.  h.  t.  Burlamaqui,  vol.  ii. 
part  4,  u.  3,  sec.  23-29.  Rutherforth,  b.  2,  c.  9,  vol.  ii.  p.  496.  Vattel,  b.  2,  c.  6, 
sec.  76,  77.  See  Questions  de  Droit,  tit.  Etranger,  par  Merlin,  for  discussions  on  this 
subject  in  France.  P.  Voet,  de  Statutis,  p.  297,  says,  that  the  surrender  of  criminals 
is  denied  according  to  the  usage  of  almost  all  Christian  nations,  except  in  cases  of 
humanity,  (nisi  ex  hurnanitate,)  and  Martens  is  of  the  same  opinion.  Martens's  Law 
of  Nations,  b.  3,  c.  3,  sec.  23.  The  English  decisions  in  support  of  the  right  and 
practice  of  surrender  of  fugitives  charged  with  atrocious  crimes,  are,  Bex  v.  Hutchin- 
son, 3  Keble,  785.  Case  of  Lundy,  2  Vent.  314.  Rex  v.  Kimberley,  Str.  848.  S. 
C.  Barnard,  K.  B.  vol.  i.  225.  Fitzgib.  111.  East  Iiidia  Company  v.  Campbell, 
1  Vesey,  246.  Heath,  J.,  in  Mure  v.  Kay,  4  Taunton,  34.  Eunomus,  Dialog.  3. 
sec.  67.  Sergeant  Hill's  opinion  (and  his  authority  and  learning  as  a  lawyer  were 
pi-e-eminent)  given  to  government  in  1792.  See  Edin.  Review,  No.  83,  pp.  129,  139., 
141.  Lord  Coke,  however,  held  that  the  sovereign  was  not  bound  to  surrender  up 
fugitive  criminals  from  other  countries.  3  Inst.  180.  The  American  decisions  on  the 
question  are,  in  the  matter  of  Washburn,  4  Johns.  Ch.  Kep.  106.  Commonwealth  v. 
Deacon,  10  Serg.  &  Rawlo,  125.    Rex  v.  Ball,  decided  by  Ch.  J.  Reid,  at  Montreal, 

1  The  treaty  concluded  between  Great  Britain  and  the  United  States,  June  5,  1854, 
familiarly  cited  as  the  Eeciprocity  Treaty,  grants  to  the  citizens  of  the  latter  country  the 
right  to  navigate  the  river  St.  Lawrence,  and  the  canals  in  Canada  used  as  the  means  of 
communication  between  the  great  lakes  and  the  Atlantic  Ocean,  as  fully  and  freely  as  the 
subjects  of  Great  Britain,  and  liable  to  the  same  tolls  and  assessments  as  now  are,  or  here- 
after may  be,  imposed  on  them.  Great  Britain  has  made  no  admission  of  the  right  which 
the  United  States  claims,  and,  indeed,  expressly  retains  by  the  treaty  the  power  of  sus- 
pending tlie  privilege  granted,  on  giving  due  notice  thereof  to  the  United  States.  10  U.  S. 
Stat.  1089.    18  &  19  Vict.  c.  3,  §  4. 
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that  every  *  state  is  bound  to  deny  an  asylum  to  criminals,     *  37 
and,  upon  application  and  due  examination  of  the  case,  to 


and  reported  in  Amer.  Jur.  297.  Case  of  Jose  Ferreire  dos  Santos,  2  Brockenbrough, 
493.  Two  of  those,  viz  :  that  in  4th  Johnson  and  before  Ch.  J.  Eeid,  are  for  the  duty 
of  surrender,  and  the  other  two  against  it,  unless  specially  provided  for  by  treaty. 
Mr.  Justice  Story  cites  the  conflicting  authorities,  both  foreign  and  domestic,  on  this 
interesting  question ;  but  intimates  no  opinion.  Comm.  on  the  Constitution,  vol.  iii. 
pp.  675,  676.  Comm.  on  the  Conflict  of  Laws,  pp.  520-552.  But  afterwards,  in  the 
United  States  v.  Davis,  2  Sumner,  486,  Judge  Story  expressed  great  doubts  whether, 
upon  principles  of  international  law,  and  independent  of  statute  or  treaty,  any  court 
of  justice  is  autho,rized  to  surrender  a  fugitive  from  justice.  In  the  spring  of  1839, 
George  Holmes,  being  charged  with  the  crime  of  murder,  committed  in  Lower  Canada, 
fled  into  the  State  of  Vermont,  and  his  surrender  was  demanded  by  the  Governor- 
General  of  Canada.  Application  was  made  by  authority,  in  Vermont,  to  the  Presi- 
dent of  the  United  States,  who  declined  to  act  through  an  alleged  want  of  power,  and 
the  case  came  back  to  the  Governor  of  Vermont.  After  hearing  counsel  and  giving 
the  subject  great  consideration.  Governor  Jennison  decided,  that  it  was  his  duty  to 
surrender  the  fugitive.  The  case  was  afterwards,  and  before  any  actual  surrender, 
carried  up  before  the  Supreme  Court  of  that  State  upon  habeas  corpus,  and  elaborately 
argued  in  July,  1839,  and  the  decision  of  the  governor  affirmed.  The  case  was  after- 
wards carried  up  to  the  Supreme  Court  of  the  United  States,  in  the  winter  of  1840, 
and  the  court  declared  that  they  had  no  jurisdiction  in  the  case.  Holmes  v.  Jennison, 
14  Peters's  R.  540.  Holmes  was  thereupon  brought  up  before  the  Supreme  Court  of 
Vermont  by  habeas  corpus,  in  April,  1840,  and  the  question  solemnly  argued,  and  the 
decision  was,  that  the  State  had  no  authority  to  suiTcnder  the  prisoner,  and  he  was 
accordingly  discharged  from  custody.  Case  ex  parte  Holmes,  12  Vermont  R.  631. 
It  may  be  here  properly  observed  that,  according  to  the  ofiScial  opinion  of  the  Attor- 
ney-General of  the  United  States,  1797,  it  was  the  duty  of  the  United  States  to  deliver 
up,  on  due  demand,  heinous  offenders,  being  fugitives  from  the  dominions  of  Spain, 
and  that  as  the  existing  laws  of  the  Union  had  not  made  any  specific  provision  for 
the  case,  the  defect  ought  to  be  supplied.  Opinions  of  the  Attorney-General,  vol.  i. 
46.  But  afterwards,  in  1S21,  the  then  Attorney-General  of  the  United  States,  in  an 
elaborate  opinion  given  to  the  President,  declared  that  the  modern  usage  and  practice 
of  nations  had  been  contrary  to  the  doctrines  of  the  early  jurists,  and  that  it  was  not 
now  the  law  and  usage  of  nations  to  deliver  up  fugitives  from  justice,  whatever  may 
be  the  nature  or  atrocity  of  the  crime,  unless  it  be  in  pursuance  of  a  treaty  stipulation. 
Opinions,  &c.  vol.  i.  384—392.  If  there  be  no  treaty,  he  was  of  opinion  that  the  gov- 
ernment of  the  United  States  could  not  act  on  the  subject,  without  authority  con- 
ferred by  an  act  of  congress,  and  which  it  would  be  expedient  to  grant,  as  the  law  is 
imperfect  as  it  stands.  Ibid.  vol.  ii.  832,  902.  When  it  is  declared  as  the  settled  rule, 
that  the  United  States  are  not  justified  in  the  surrender  of  fugives  from  justice,  except 
in  pursuance  of  a  treaty  stipulation,  the  United  States  are  thus  in  effect  declared,  by 
national  and  state  authorities,  to  be  a  safe  asylum  for  all  sorts  of  criminals,  from  all 
governments  and  territories,  near  or  distant.  So,  also,  all  the  high  law  authorities  in 
"Westminster  Hall,  in  the  case  of  The  Creole,  gave  their  opinions,  in  the  British  House 
of  Lords,  in  Eebruary,  1842,  that  the  English  law  and  international  law  did  not 
authorize  the  surrender  of  fugitive  criminals  of  any  degree,  and  that  the  right  to  de- 
mand and  suiTcnder  must  be  founded  on  treaty,  or  it  does  not  exist. 
4* 
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surrender  the  fugitive  to  the  foreign  state  where  the  crime  was 
committed.  The  language  of  those  authorities  is  clear  and 
explicit,  and  the  law  and  usage  of  nations,  as  declared  by  them, 
rest  on  the  plainest  principles  of  justice.  It  is  the  duty  of  the 
government  to  surrender  up  fugitives  upon  demand,  after  the 
civil  magistrate  shall  have  ascertained  the  existenee  of  reason- 
able grounds  for  the  charge,  and  sufficient  to  put  the  accused 
upon  his  trial.  The  guilty  party  cannot  be  tried  and  punished 
by  any  other  jurisdiction  than  the  one  whose  laws  have  been 
violated,  and,  therefore,  the  duty  of  surrendering  him  applies  as 
well  to  the  case  of  the  subjects  of  the  state  surrendering,  as  to 
the  case  of  subjects  of  the  power  demanding  the  fugitive.  The 
only  difficulty,  in  the  absence  of  positive  agreement,  consists  in 
di'awing  the  line  between  the  class  of  offences  to  which  the 
usage  of  nations  does,  and  to  which  it  does  not  apply,  inasmuch 
as  it  is  understood,  in  practice,  to  apply  only  to  crimes  of  great 
atrocity,  or  deeply  affecting  the  public  safety.  The  act  of  the 
legislature  of  New  York,  of  the  5th  April,  1822,  c.  148,  gave 
facility  to  the  surrender  of  fugitives,  by  authorizing  the  gov- 
ernor, in  his  discretion,  on  requisition  from  a  foreign  governor, 
to  surrender  up  fugitives  charged  with  murder,  forgery,  larceny, 
or  other  crimes,  which,  by  the  laws  of  this  state,  were  punish- 
able with  death  or  imprisonment, in  the  state  prison;  provided 
the  evidence  of  crimihality  was  sufficient,  by  our  laws,  to  detain 
the  party  for  trial  on  a  like  charge,  {a)  Such  a  legislative  pro- 
vision was  requisite,  for  the  judicial  power  can  do  no  more  than 
cause  the  fugitive  to  be  arrested  and  detained,  until  sufficient 
means  and  opportunity  have  been  afforded  for  the  discharge  of 
this  duty,  to  the  proper  organ  of  communication  with  the  power 
that  makes  the  demand.  (&) 


(a)  The  N.  Y.  Eevised  Statutes,  vol.  1.  164,  sec.  8,  9,  10,  11,  have  adopted  and 
continued  the  same  provision. 

(6)  The  constitution  of  the  United  States  has  provided  for  the  surrender  of  fugitives 
from  justice  as  between  the  several  states,  in  cases  "  of  treason,  felony  and  other  crime ;  " 
but  it  lias  not  designated  the  specific  crimes  for  which  a  surrender  is  to  be  made,  and 
this  has  led  to  difficulties  as  between  the  states.  Thus,  for  instance,  in  1 839,  the  Gov- 
ernor of  Virginia  made  application  to  the  Governor  of  New  York  for  the  surrender  of 
three  men,  charged  by  affidavit  as  being  fugitives  from  justice,  in  feloniously  stealing 
and  taking  away  from  one  Colley,  in  Virginia,  a  negro  slave,  Isaac,  the  property  of  Colley. 
The  application  was  made  under  the  act  of  congress  of  February  12,  1793,  o.  7,  sec.  1, 
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The  European  nations,  in  early  periods  of  modern  history, 
made  provision  by  treaty  for  the  mutual  surrender  of  criminals 


founded  on  the  constitution  of  the  United  States,  art.  4,  sec.  2,  as  being  a  case  of 
"  treason,  felony,  or  other  crime''  within  the  constitution  and  the  law,  and  certified  as 
the  statute  directed.  The  Governor  of  New  York  refused  to  surrender  the  supposed 
fugitives,  on  the  ground  that  slavery  and  property  in  slaves  did  not  exist  in  New  York, 
and  that  the  offence  was  not  a  crime  known  to  the  laws  of  New  York,  and  consequently 
not  a  crime  within  the  meaning  of  the  constitution  and  statute  of  the  United  States. 
But  the  legislature  of  New  York,  by  concurrent  resolutions  of  the  11th  of  April,  1842, 
declared  their  opinion  to  be,  that  stealing  a  slave  within  the  jurisdiction  and  against 
the  laws  of  Virgina,  was  a  crime  within  the  meaning  of  the  2d  section  of  the  4th,arti- 
cle  of  the  constitution  of  the  United  States.  The  executive  and  legislative  authorities 
of  Virginia  also  considered  the  case  to  be  within  the  provision  of  the  constitution  and 
the  law,  and  that  the  refusal  was  a  denial  of  right.  It  was  contended,  that  the  consti- 
tution of  the  United  States  recognizes  the  lawful  existence  of  slaves  as  property,  for.  it 
apportions  the  representation  among  the  states  on  the  basis  of  distinction  between  free 
persons  and  other  persons ;  and  it  provides,  in  art.  4,  sec.  2,  for  their  surrender,  when 
escaping  from  one  state  to  another : — that  slaves  were  regarded  by  law  as  property  in 
nearly  all  the  states,  and  protected  as  such,  and  particularly  in  New  York,  when  the 
constitution  was  made ;  that  the  repeal  of  those  laws,  and  renunciation  of  that  species 
of  property,  in  one  state,  does  not  affect  the  validity  of  the  laws,  and  of  that  species  of 
property,  in  another  state ;  and  that  the  refusal  to  surrender  felons  who  steal  that  prop- 
erty in  Virginia,  and  flee  with  it  or  without  it  to  New  York,  on  the  ground  that  blacks 
are  no  longer  regarded  as  property  in  New  York,  is  a  violation  of  the  federal  compact, 
and  of  the  act  of  congress  founded  thereon.  This  case  and  that  of  Holmes,  mentioned 
in  a  preceding  note,  involve  very  grave  considerations.  I  have  read  and  considered 
every  authority,  document,  and  argument  on  the  subject  that  were  within  my  command, 
and  in  my  humble  view  of  the  questions,  I  cannot  but  be  of  opinion,  that  the  claim  of 
the  Canadian  authorities  in  the  one  case,  and  of  the  Governor  of  Virginia  in  the  other 
case,  were  equally  well  founded,  and  entitled  to  be  recognized  and  enforced.  In  the 
case  from  Canada,  the  jurisdiction  of  it  belonged  exclusively  to  the  authorities  of 
Vermont.  The  United  States  have  no  jurisdiction  in  such  cases,  except  under  a  treaty 
provision.  The  duty  of  surrendering  on  due  demand  from  the  foreign  government, 
and  on  due  preliminary  proof  of  the  crime  charged,  is  part  of  the  common  law  of  the 
land,  founded  on  the  law  of  nations  as  part  of  that  law ;  and  the  state  executive  is  to 
cause  that  law  to  be  executed,  and  to  be  assisted  by  judicial  process,  if  necessary.  The 
statute  of  New  York  is  decisive  evidence  of  the  sense  of  that  state,  and  it  was  in  every 
respect  an  expedient,  just,  and  wise  provision,  in  no  way  repugnant  to  the  constitution 
or  law  of  the  United  States,  for  it  was  "no  agreement  or  compact  with  a  foreign 
power."  The  whole  subject  is  a,  proper  matter  of  state  concern,  under  the  guidance 
of  muniKpal  law,  (stipulations  in  national  treaties  always  excepted,)  and  if  there  be 
BO  express  statute  provision,  the  exercise  of  the  power  must  rest  in  sound  legal  dis- 
cretion, as  to  the  nature  of  the  crime  and  as  to  the  sufBciency  of  the  proof  The  law 
of  nations  is  not  sufficiently  precise  to  dispense  with  the  exercise  of  that  discretion. 
But  private  murder,  as  in  the  Vermont  case,  is  free  of  all  difficulty,  and  it  would  be 
dealing  unjustly  with  the  aggrieved  foreign  government,  and  be  eminently  disgraceful  to 
the  character  of  the  state  and  to  our  constitutional  authorities,  to  give  an  asylum  to 
fugitives  loaded  with  such  atrocity.    If  there  be  no  authority  in  this  country,  state  or 
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seeking  refuge  from  justice.  Treaties  of  this  kind  were 
38*  made  between  England  and  Scotland  in  1174,  'and  Eng- 
land and  France  in  1308,  and  France  and  Savoy,  in  1378  ; 
and  the  last  treaty  made  special  provision  for  the  surrender  of 
criminals,  though  they  should  happen  to  be  subjects  of  the  state 
to  which  they  had  fled.  Mr.  Ward  (a)  considers  these  treaties 
as  evidence  of  the  advancement  of  society  in  regularity  and 
order.  (6) 

— Hi ■ ■ 

national,  to  surrender  such  a  fugitive,  then  it  is  idle  to  talk  about  the  authority  of  the 
law  of  nations  as  part  of  the  common  law.  Then  "  public  law.  the  personification,  as  it 
were,  of  natural  justice,  becomes  a  mere  nonentity,  the  beautiful  figment  of  philoso- 
phers, and  destitute  of  all  real  infiuence  on  the  fortunes  of  mankind." 

(a)  History  of  the  Law  of  Nations,  vol.  ii.  318-320. 
1  (6_)  'By  the  treaty  of  amity,  commerce,  and  navigation  between  Great  Britain  and 
the  United  States,  in  November,  1795,  it  was  by  the  27th  article  agreed,  that  persons 
charged  with  murder  or  forgery,  seeking  an  asylum  in  the  dominions  of  either  party, 
should  be  delivered  up  on  due  requisition,  provided  the  evidence  of  criminality  be 
BuflScient  to  justify  apprehension  and  commitment  for  trial,  if  the  offence  had  been 
committed  in  the  jurisdiction  where  the  requisition  is  made.  But  this  treaty,  on  this 
and  other  points,  expired  by  its  own  limitation  after  the  expiration  of  twelve  years. 
The  provision  was  happily  renewed  by  the  treaty  between  the  United  States  and  the 
United  Kingdom  of  Great  Britain  and  Ireland,  signed  at  Washington,  August  9th, 
1842,  and  afterwards  duly  ratified.  This  treaty  terminates  the  question,  so  far  as  the 
two  countries  are  concerned,  which  had  long  embarrassed  the  councils  and  courts  in 
this  country.  By  the  10th  article  of  the  treaty  it  is  declared,  that  the  two  powers  re- 
spectively, upon  requisitions  by  the  due  authorities,  should  deliver  up  to  justice  all 
persons,  who,  being  charged  with  the  crime  of  murder,  or  piracy,  or  arson,  or  robbery, 
or  forgery,  or  the  utterance  of  forced  papers,  committed  within  the  jurisdiction  of 
either,  should  seek  an  asylum,  or  should  be  found  within  the  territories  of  the  other; 
provided,  that  this  should  only  be  done  upon  such  evidence  of  criminality  as,  accord- 
ing to  the  laws  of  the  place  where  the  fugitive  or  person  so  charged  should  be  found, 
would  justify  his  apprehension  and  commitment  for  trial,  if  the  crime  or  offence  had 
there  been  committed.  A  similar  convention  was  made  between  the  United  States 
and  France,  and  ratified  at  Washington,  April  12,  1844;  but  the  provision  was  ex- 
tended to  the  crime  of  an  attempt  to  commit  murder,  and  to  rape,  and  embezzlement 
by  public  officers,  when  the  same  is  punishable  with  infamous  punishment.  The  treaty 
provisions  would  seem  to  require  statute  provisions  of  the  several  governments  to 
carry  the  treaties  for  surrendering  fugitives  more  promptly  into  effect.l     The  act  of 

1  It  has  been  held  that  persons  charged  with  piracy  may  be  arrested  here  aM  surren- 
dered, without  any  special  act  of  congress  to  carry  the  treaty  into  effect.  They  may  Dfe 
examined  and  ordered  into  custody  by  a  state  magistrate.  The  application  may  be  made 
by  the  British  minister,  although  there  has  been  no  indictment  found  by  the  British  tribu- 
nals, nor  any  warrant  issued  therefrom ;  the  order  for  the  surrender  may  be  signed  by  the 
secretary  of  state.    The  British  Prisoners,  1  Wood.  &  Minot's  R.  66. 

On  the  12th  Aug.  1848,  an  act  was  passed  by  congress  giving  effect  to_  treaty  stipulations 
which  existed,  or  thereafter  might  exist,  with  any  foreign  government  for  the  apprehension 


LEG.  II.]  OF   THE   LAW   OF   NATIONS.  45 

Ambassadors  form  an  exception  to  the  general  cas^of  Ambassa^ 
foreigners  resident  in  the  country,  and  they  are  exempted  ^°'^^' 


8  and  9  Vict.  c.  120,  has  such  a  provision  in  respect  to  the  treaty  of  "Washington,  in 
1 842,  withont  any  special  provision  on  the  subject ;  the  power  and  duty  of  duly  carry- 
ing into  effect  treaties  of  that  kind,  would  belong,  exclusive  of  the  state  authorities, 
to  the  courts  and  magistrates  of  federal  jurisdiction.  The  legislature  of  the  Kingdom 
of  Belgium,  by  a  law  of  the  first  of  October,  1833,  authorized  the  surrender  of  fugitives 
from  foreign  countries  upon  the  charge  of  murder,  rape,  arson,  counterfeiting  the 
current  coin  or  forging  public  bank  paper,  perjury,  robbery,  theft,  peculation  by  pub- 
lic trustees  and  fraudulent  bankmpts  ;  but  with  the  proviso,  that  the  law  of  the  foreign 
country  be  reciprocal  in  the  case,  and  that  the  judgment  or  judicial  accusation  be  duly 
authenticated,  and  the  demand  be  made  within  the  time  of  liniitation  prescribed  by 
the  Belgic  law.^  Pinheiro-Ferreira  severely  condemns  this  law,  and  contends  for  pro- 
tection to  the  fugitive,  and  that  the  tribunals  of  the  country  to  which  he  resorts,  should 
take  cognizance  of  criminal  cases  equally  as  of  matters  of  contract !  See  Cours  de 
Droit  Public,  par  Le  Comm.  S.  Pinheiro-Ferreira,  Paris,  1830,  torn.  ii.  pp.  24-34, 
Sevue  Etranger  de  Legislation,  et  d'  Economic  Politique,  No.  2,  Paris,  December, 
1833.  Some  other  foreign  jurists,  of  more  established  reputation,  maintain  the  same 
doctrine,  and  hold,  that  crimes  committed  in  one  state,  may,  if  the  criminal  be  found 
in  another  state,  be,  upon  demand,  punished  there.  Hurtius,  de  CoUis.  Leg.  P.  Voet, 
de  Statut.  cited  in  Story's  Comm.  on  the  Conflict  of  Laws,  516-520.  Martens's  Law 
of  Nations,,  b.  3,  c.  3,  sec.  22,  23.  Grotius  de  Jure,  B.  &  P.  b.  2,  u.  21,  sec.  4.  The 
latter  says,  that  eveiy  government  is  bound  to  punish  the  fugitive  criminal  on  de- 
mand, or  deliver  him  up.  But  the  better  opinion  now  is,  both  on  principle  and 
authority,  that  the  prosecution  and  punishment  of  crimes  are  left  exclusively  to  the 
tribunals  of  the  country  where  they  are  committed.  Kaimes's  Princip.  of  Equity, 
vol.  ii.  326.  Merlin,  Repertoire,  Souverainete,  sect.  5,  n.  7,  pp.  757,  758.  PardessuB, 
Droit  Comm.  tome  v.  art.  1467.  If,  indeed,  the  fugitive  is  to  be  tried  and  punished 
for  a  crime  committed  out  of  the  territory,  the  punishment  must  be  according  to  the 
law  of  the  place  where  the  offence  was  committed.  Delicta  puniuntur  juxta  mores  loci 
commissi  delicti,  et  nan  -loci  ubi  de  crimine  cognosciiur.  Bartholus,  cited  in  Henry  on 
Foreign  Law,  47.    It  is,  however,  a  decided  and  settled  principle  in  the  English  and 


and  delivery  of  fugitives.    The  proceedings  mentioned  above  would  seem  to  be  warranted 
under  the  act. 

It  is  an  approved  rule  in  the  policy  of  the  United  States  not  to  grant  or  ask  extradition, , 
except  in  those  cases  which  are  exactly  defined  by  express  conventions.     Opinions  of  the 
Attorneys-General,  vol.  vi.  pp.  85,  431.    Id.  vol.  vii.  642. 

1  A  convention  for  the  mutual  extradition  of  fugitives  from  justice  was  concluded  be- 
tween the  United  States  and  Bavaria,  Sept.  12th,  1853.  It  recites,  as  causes  of  extradi- 
tion, murder,  or  assault  with  intent  to  commit  murder,  piracy,  arson,  robbery,  forgery,  the 
utterance  of  forged  papers,  the  fabrication  or  circulation  of  counterfeit  money,  whether 
,  coin  or  paper,  or  the  embezzlement  of  public  moneys.  See  also  the  conventions  with 
Prussia  and  other  states  of  the  Germanic  Confederacy,  June  16, 1852,  and  with  the  King- 
dom of  Hanover,  Jan.  18, 1855. 

The  constitutions  and  laws  of  these  European  states  do  not  allow  the  rendition  of  their 
subjects  to  be  tried  by  a  foreign  jurisdiction ;  and,  upon  the  principle  of  strict  reciprocity, 
it  is  therefore  stipulated  in  all  these  conventions,  that  neither  of  the  contracting  parties 
shall  surrender  its  own  citizens. 
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absolutely  from  aU  allegiance,  and  from  all  responsibility  to  the 
laws  of  the  country  to  which  they  ^  are  deputed.  As  they  are 
representatives  of  their  sovereigns,  and  requisite  for  negotiations 
and  friendly  intercourse,  their  persons,  by  the  consent  of  all  na- 
tions, have  been  deemed  inviolable,  and  the  instances  are  rare  in 
which  popular  passions,  or  perfidious  policy,  have  violated  this 
immunity.  Some  very  honorable  examples  of  respect  for  the 
rights  of  ambassadors,  even  when  their  privileges  would  seem 
in  justice  td  have  been  forfeited  on  account  of  the  gross  abuse 
of  them,  are  to  be  met  with  in  the  ancient  Roman  annals,  not- 
withstanding the  extreme  arrogance  of  their  pretensions,  and  the 
intemperance  of  their  military  spirit,  (a)  If,  however,  ambassa- 
dors should  be  so  regardless  of  their  duty,  and  of  the  object  of 
their  privilege,  as  to  insult  or  openly  attack  the  laws  or  govern- 
ment of  the  nation  to  whom  they  are  sent,  their  functions  may 
be  suspended  by  a  refusal  to  treat  with  them,  or  application  can 
be  made  to  their  own  sovereign  for  their  recall ;  or  they  may  be 
dismissed,  and  required  to  depart  within  a  reasonable  time.  (6) 
We  have  had  instances,  within  our  own  times,  of  all  these 
modes  of  dealing  with  ministers  who  had  given  offence,  and  it 
is  not  to  be  denied,  that  every  government  has  a  perfect  right  to 
judge  for  itself  whether  the  language  or  conduct  of  a  foreign 
minister  be  admissible.  The  writers  on  public  law  go  still  fur- 
ther, and  allow  force  to  be  applied  to  confine  or  send  away 
*  39  *  an  ambassador,  when  the  safety  of  the  state,  which  is  su- 
perior to  all  other  considerations,  absolutely  requires  it,  aris- 
ing either  from  the  violence  of  his  conduct,  or  the  influence  and 
danger  of  his  machinations.  This  is  aU  that  can  be  done,  for 
ambassadors  cannot,  in  any  case,  be  made  amenable  to  the  civil 

American  law,  that  the  penal  laws  of  a  country  do  not  reach,  in  their  disabilities, 
or  penal  effects,  beyond  the  jurisdiction  where  they  are  established.  FoUiott  v.  Ogden, 
1  H.  Blacks.  123,  135.  Lord  Ellenborough,  Wolff  v.  Oxholm,  6  Maule  &  Selw.  99. 
Commonwealth  of  Massachusetts  v.  Green,  17  Mass.  Rep.  514,  539-543.  Scovllle 
V.  Canfield,  14  Johns.  Rep.  338,  440. 

(a)  Livy,  b.  2,  c.  4,  b.  30,  c.  25. 

(5)  In  1797,  it  was  considered  by  the  Attorney-General  of  the  United  States,  in  his  ■ 
letter  to  the  Secretary  of  State,  to  be  a,  contempt  of  the  government,  for  a  foreign 
minister,  while  a  resident  minister  in  the  United  States,  to  communicate  his  sentiments 
to  the  people  of  the  United  States  through  the  press.  His  intercourse  and  corre- 
spondence of  that  kind  is  to  be  with  the  executive  department  of  the  government  ex- 
clusively.    Opinions  of  the  Attorney-General,  vol.  i.  43. 
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or  criminal  jurisdiction  of  the  country ;  and  this  has  been  the 
settled  rule  of  public  law,  ever  since  the  attempt  made  in  the 
reign  of  Elizabeth  to  subject  the  Scotch  and  Spanish  ambassa- 
dors to  criminal  jurisdiction,  and  the  learned  discussions  which 
that  case  excited,  (a)  By  fiction  of  law,  an  ambassador  is  con- 
sidered as  if  he  were  out  of  the  territory  of  the  foreign  power ; 
and  it  is  an  implied  agreement  among  nations,  that  the  ambas- 
sador, while  he  resides  within  the  foreign  state,  shall  be  con- 
sidered as  a  member  of  his  own  country,  retaining  his  original 
domicil,  and  the  government  he  represents  has  exclusive  cog- 
nizance of  his  conduct  and  control  of  his  person.  (6)  An  am- 
bassador is  also  deemed  under  the  protection  of  the  law  of 
nations  in  his  passage  through  the  territories  of  a  third  and 
friendly  power,  while  upon  his  public  mission,  in  going  to  and 
returning  from  the  government  to  which  he  is  deputed.  To 
arrest  him  under  such  circumstances  would  be  a  breach  of  his 
privilege  as  a  public  minister,  (c)     The  attendants  of  the  am- 


(a)  Grotius,  b.  2,  c,  18,  sec.  4.  Bynk.  de  Foro  Legatovura,  u.  8,  17,  18.  Tattel, 
b.  4,  c.  7,  sec.  92-103.  Ward's  History,  vol.  ii.  pp.  486-552.  Marshall,  Ch.  J.,  in 
the  case  of  the  Schooner  Excljange  v.  M'Faddon,  7  Craneh,  138.  Mi'.  Wheaton,  in 
his  History  of  the  Law  of  Nations  in  Europe  and  America,  New  York,  1845,  pp.  236- 
261,  has  given  an  analysis  or  summary  of  Bynkershoek's  treatise  De  Foro  Legato- 
rum,  and  which  is  justly  regarded  as  an  excellent  work  and  of  high  authority.  It  is 
contained  in  the  2d  volume  of  Bynkershoek's  work,  published  in  2  volumes,  folio,  at 
Leyden,  1767. 

(6)  Grotius,  b.  2,  c.  18,  sec.  1-6.  Wicquefort,  de  TAmbassa^eur,  liv.  1,  sec.  27. 
"Vattel,  b.  4,  c.  7,  sec.  81-135.  Bynk.  de  Foro  Legat.,  c.  8.  If  an  ambassador  be 
concerned  in  trade,  his  property  in  that  trade  is  liable  to  seizure,  as  in  the  case  of  any 
individual.     Bynk.  de  Foro  Legat.,  c.  14.     Vattel,  b.  4,  c.  8. 

(c)  Vattel,  b.  4,  c.  7,  sec.  63,  84.  Holbrook  and  others  a.  Henderson,  New  York 
Superior  Court,  December  2d,  1839.  In  this  case,  Henderson,  the  minister  from  the 
Republic  of  Texas  to  France,  was  arrested  in  New  York  for  debt,  while  on  his  return 
from  France  to  Texas,  by  the  way  of  New  York,  and  the  court  discharged  him  from 
the  arrest.  It  was  held  that  an  entry  into  the  country  in  time  of  peace  did  not  re- 
quire, for  the  protection  of  the.  person,  a  passport,  though  the  law  assumes  that  pass- 
ports'may  be  granted  by  the  goverament  of  the  United  States.  Act  of  Congress, 
April  30,  1790,  sec.  27.  Passports,  though  named  in  our  law,  are  unknown  in  prac- 
tice. The  protection  is  implied  by  natural  and  municipal  law,  and  it  is  the  duty  of 
the  courts  of  justice,  when  cases  arise  before  them,  to  enforce  the  law  of  nations  on  this 
subject,  as  part  of  the  law  of  the  land.  The  doctrine  of  international  law,  as  laid 
down  by  Vattel,  is  founded  in  good  sense  and  public  policy,  and  sustained  by  the 
interests  and  courtesy  of  nations.  Grotius  says,  b.  2,  c.  18,  sec.  5,  that  the  obligation 
to  protect  ambassadors  extends  only  to  the  power  to  whom  the  embassy  is  sent,  and 
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bassador  attached  to  his  person,  ^nd  the  effects  in  his  use,  and 
the  house  in  which  he  resides,  and  his  domestic  servants,  are 
under  his  protection  and  privilege,  and  equally  exempt  from  the 
foreign  jurisdiction,  though  there  are  strong  instances  in  which 
their  inviolability  has  been  denied  and  invaded,  (a)  ^  The  dis- 
tinction between  ambassadors,  ministers  plenipotentiary,  envoys 
extraordinary,  and  resident  ministers,  relates  to  diplomatic  pre- 
cedence and  etiquette,  and  not  to  their  essential  powers  and 
privileges,  (b) 

does  not  extend  to  the  power  through  whose  territories  the  ambassador  presumes  to 
pass  without  a  passport.     But  that  harsh  and  narrow  rule  is  now  justly  exploded. 

(a)  Eutherforth,  b.  2,  c.  9.  Ward's  History  toI.  ii.  552,  553.  Vattel,  b.  4,  c.  8, 
sec.  113.  United  States  v.  Hand,  2  Wash.  Cir.  Rep.  435.  Opinions  of  the  Attomey- 
Greneral  of  the  United  States,  Washington,  1841,  vol.  i.  89-91.  The  immunities  of 
u.  public  pinister  are  considered  as  not  extending  to  debtors,  as  to  debts  incurred 
prior  to  their  entering  into  the  minister's  service,  nor  to  fugitive  slaves,  nor  to  persons 
who  were  under  previous  duties,  as  soldiers,  sailors,  apprentices,  minors,  a  wife,  &c., 
nor  does  the  privilege  of  immunity  protect  a  laborer  engaged  to  work  in  the  garden 
attached  to  the  minister's  residence. — lb.  The  duties  and  privileges  of  a  public  minis- 
ter are  detailed  at  large  by  Mr.  Wheaton,  in  his  Elements  of  International  Law,  3d 
edition,  pp.  264-307,  and  afterwards  in  his  larger  work  on  the  History  of  the  Law  of 
Nations  in  Europe  and  America,  New  York,  1845,  pp.  236-261  ;  and  iirom  his  long 
residence  at  two  of  the  European  courts  in  a  diplomatic  character,  his  authority  on 
the  subject  acquires  additional  force. 

(5)  Martens,  pp.  201-207.  Vattel,  b.  4,  c.  6.  Charge  d' Affaires  is  a  diplomatic 
representative  or  minister  of  the  fourth  grade ;  and  a  resident  minister  seems  not  to  be 
equal  to  a  minister  plenipotentiary..  Nor  is  a  minister  plenipotentiary  of  equal  rank 
and  dignity  with  an  ambassador,  who  represents  the  person  of  his  sovereign.  The 
great  powers,  at  the  congress  of  Vienna,  in  1815,  and  of  Aix  la  Chapelle,  in  1818,  by 
an  arrangement,  divided  diplomatic  agents  into  four  classes  :  1 .  Ambassadors,  papal 
legates,  or  nuncios.  2.  Envoys,  ministers,  and  other  agents  accredited  to  the  sover- 
eigns. 3.  Ministers  resident,  accredited  to  sovereigns.  4.  Chargfe  d'affaires,  accred- 
ited to  the  department  of  foreign  relations.  A  minister  extraordinary  has  not  by  that 
title  any  superiority  of  rank.  The  Comm.  Pinheiro-Ferreira,  the  Portuguese  publi- 
cist, and  himself  a  ministre  d'dtat,  in  his  Cours  de  Droit  Public,  classes  together 
charges  d'affaires,  ministers  resident,  or  simply  ministers  or  residents,  as  diplomatic 
agents  of  the  third  class.  The  United  States  are  usually  represented  at  the  com-ts  of 
the  great  powers  of  the  first  class  by  ministers  plenipotentiary,  and  at  those  of  an 
inferior  class  by  a  charg^  d'affaires ;  and  they  have  never  sent  a  person  of  the  rank 
of  ambassador  in  the  diplomatic  sense.  The  Prince  of  Orange  once  expressed  to 
Mr.  Adams  his  surprise  that  the  United  States  had  not  put  themselves,  in  that  respect, 
on  a  level  with  the  crowned  heads.   Diplomatic  Correspondence,  edited  by  Mr.  Sparks, 


1  An  ambassador,  who  voluntarily  submits  to  the  jurisdiction  of  the  court,  cannot  after- 
ward set  up  his  privilege  of  exemption,  to  avoid  a  suit,  in  which  the  plaintiff  does  not  in- 
terfere with  his  person  or  property.    Taylor  v.  Best,  25  E.  L.  &  Eq.  383. 
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*A  government  may,  in  its  discretion,  lawfully  refuse  *40 
to  receive  an  ambassador,  and  without  affording  any  just 
cause  for  war,  though  the  act  would,  probably,  excite  unfriendly 
disposition,  unless  accompanied  with  conciliatory  explanations. 
The  refusal  may  be  upon  the  ground  of  the  ambassador's  bad 
character,  or  former  offensive  conduct,  or  because  the  special 
subject  of  the  embassy  is  not  proper,  or  not  convenient  for  dis- 
cussion, (a)  A  state  may  also  be  divided  and  distracted  by 
civil  wars,  so  as  to  render  it  inexpedient  to  acknowledge  the 
supremacy  of  either  party.  Bynkershoek  says,  (b)  that  this 
right  of  sending  ambassadors  belongs  to  the  ruling  party,  in 
whom  stet  rei  agendi  potestas.  This  is  placing  the  right  where 
all  foreign  governments  place  it,  in  the  government  de  facto, 
which  is  in  the  actual  exercise  of  power ;  but  the  government 
to  whom  the  ambassador  is  sent,  may  exercise  its  discretion  in 
receiving,  or  refusing  to  receive  him. 

It  sometimes  becomes  a  grave  question,  in  national  discus- 
sions, how  far  the  sovereign  is  bound  by  the  act  of  his  minister. 
This  will  depend  upon  the  nature  and  terms  of  his  authority,  (c) 
It  is  now  the  usual  course  for  every  government  to  reserve  to 
itself  the  right  to  ratify  or  dissent  from  the  treaty  agreed  to  by 
its  ambassador.  A  general  letter  of  credence  is  the  ordinary 
letter  of  attorney,  or  credential  of  the  minister;  and  it 
is  not  understood  to  confer  a  power  *upon  the  minister     "41 


vol.  vii.  108.  The  questions  concerning  precedence  among  the  members  of  the  diplo- 
matic corps  at  foreign  courts,  were  all  happily  settled  by  the  Congress  of  Vienna,  in 
1816,  and  signed  by  the  representatives  of  the  eight  principal  European  powers.  It 
w^  agreed  that  diplomatic  agents  of  the  respective  classes  take  rank  according  to  the 
date  of  the  official  notice  of  their  arrival,  and  that  the  order  of  signature  of  ministers 
to  acts  or  treaties  between  several  powers  that  allow  of  the  alternat,  should  be  deter- 
mined by  lot.  Recueil  des  Pi&es  OfiBcielles,  tom.  viii.  No.  17.  Wheaton's  Elements 
of  International  Law,  p.  265.  His  History  of  the  Law  of  Nations  in  Europe  -and 
America,  New  York,  1845,  p.  496. 

(a)  Eutherforth,  b.  2,  c.  9.    Bynk.  de  Foro  Legatorum,  c.  19,  sec.  7. 

(h)  Quest.  J.  Pub.  lib.  2,  c.  3. 

(c)  The  discretion  and  reserve  vrith  which  a  public  minister  ought  to  act  in  relation 
to  the  country  in  which  he  resides,  is  strongly  exemplified  in  the  case  of  The  Sally 
Ann,  Stewart's  Vice-Adm.  Eep.  367.  It  was  held,  that  a  license  granted  by  the 
British  minister  at  New  York,  after  the  commencement  of  the  war  of  1812,  to  an 
American  citizen,  to  export  provisions  to  a  British  island,  was  inconsistent  with  his 
diplomatic  character  and  duty,  and  void  ;  and  the  decision  was  declared  to  be  correct 
and  proper,  by  the  Lords  Commissioners  on  appeal. 

VOL.  I.  5 
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to  bind  his  sovereign  conclusively.  To  do  so  important  an 
act  would  require,  at  least,  a  distinct  and  special  power,  con- 
taining an  express  authority  to  bind  the  principal  definitively, 
without  the  right  of  review,  or  the  necessity  of  ratification  on 
his  part,  (a)  This  is  not  the  ordinary  or  prudent  course  of 
business.  Ministers  always  act  under  instructions  which  are 
confidential,  and  which,  it  is  admitted,  they  are  not  bound  to 
disclose ;  [b)  and  it  is  a  weU-grounded  custom,  as  Vattel  ob- 
serves, (c)  that  any  engagement  which  the  minister  shall  enter 
into,  is  of  no  force  among  sovereigns,  unless  ratified  by  his  prin- 
cipal. This  is  now  the  usage,  although  the  treaty  may  have 
been  signed  by  plenipotentiaries,  (d) 

Consuls  are  commercial  agents,  appointed  to  reside 
in  the  seaports  of  foreign  countries,  with  a  commission 
to  watch  over  the  commercial  rights  and  privileges  of  the  nation 
deputing  them.  The  establishment  of  consuls  is  one  of  the 
most  useful  of  modern  commercial  institutions.  They  were 
appointed  about  the  12th  century,  in  the  opulent  states  of  Italy, 
such  as  Pisa,  Lucca,  Genoa,  and  Venice,  and  their  origin  has 
been  ascribed  to  the  necessity  for  extraordinary  assistance  in 
those  branches  of  commerce  formerly  carried  on  with  barbarous 
and  uncivilized  nations,  (e)  The  utility  of  such  a  mercantile 
officer  has  been  perceived  and  felt  by  aU  trading  nations,  and 
the  Mediterranean  trade  in  particular,  stands  highly  in  need  of 
such  accredited  agents.  (/)  Consuls  have  been  multiplied  and 
extended  to  every  part  of  the  world,  where  navigation  and  com- 
merce can  successfully  penetrate,  and  their  duties  and  privileges 

.  i~ 

(a)  Bynk.  Q.  Jur.  Pub.  lib.  2,  c.  7. 

(6)  Wicquefort's  L'Amb.  torn.  i.  sec.  14.    Martens,  p.  217. 

(c)  B.  4,  c.  6,  sec.  77. 

((?)  Bynk.  uhi  supra.  Vattel,  b.  2,  c.  12,  sec.  156.  Martens,  b.  2,  u.  1,  sec.  3.  The 
Eliza  Ann,  1  Dodson's  Adm.  Rep.  244.  Both  Vattel  and  Kliiber  agree,  that  a  treaty 
concluded  under  a  full  power,  cannot,  in  honor,  be  rejected  without  very  sufficient 
reasons,  as  by  violation  of  instructions,  mutual  error,  a  moral  or  physical  impossibil- 
ity, &c.  Wheaton's  Elements,  3d  edit.  pp.  303-306.  See,  in  Wheaton's  Elements, 
3d  edit.  p.  335,  a  reference  to  the  most  respectable  writers  on  diplomatic  history. 

(e)  1  Chitty  on  Commercial  Law,  48,  49. 

(/)  Jackson  on  the  Commerce  of  the  Mediterranean,  p.  30,  c.  4.  Consuls  were  not 
unknown  to  the  ancient  Athenians,  and  they  had  them  in  the  commercial  ports  in 
which  they  traded,  to  protect  the  interests  and  property  of  Athenian  merchants.  St. 
John's  History  of  the  Manners  and  Customs  of  Ancient  Greece;  vol.  iii.  282. 
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are  now  generally  limited  and  defined  in  treaties  of  com- 
merce, or  by  the  *  statute  regulations  of  the  country  which  *42 
they  represent.  In  some  places  they  have  been  invested 
with  judicial  powers  over  disputes  between  their  own  merchants 
in  foreign  ports ;  but  in  the  commercial  treaties  made  by  Great 
Britain,  there  is  rarely  any  stipulation  for  clothing  them  with 
judicial  authority,  except  in  treaties  with  the  Barbary  powers ; 
and  in  England  it  has  been  held,  that  a  consul  is  not  strictly  a 
judicial  officer,  and  they  have  there  no  judicial  power,  (a)  It 
has  been  urged  by  some  writers,  as  a  matter  highly  expedient, 
to  establish  rules  requiring  merchants  abroad  to  submit  their 
disputes  to  the  judicial  authority  of  their  own  consuls,  particu- 
larly with  reference  to  shipping  concerns.  But  no  government 
can  invest  its  consuls  with  judicial  power  over  their  own  sub- 
jects, in  a  foreign  country,  without  the  consent  of  the  govern- 
ment of  the  foreign  country,  founded  on  treaty ;  and  there  is  no 
instance  in  any  nation  of  Europe,  of  the  admission  of  criminal 
jurisdiction  in  foreign  consuls.  (6)  ^  The  laws  of  the  United 
States,  on  the  subject  of  consuls  and  vice-consuls,  (c)  specially 
authorize  them  to  receive  the  protests  of  masters  and  others 
relating  to  American  commerce,  and  they  declare  that  consular 


(a)  Mansfield,  Ch.  J.,  in  Waldron  v.  Coombe,  3  Taunt.  Rep.  162.     1  Chitty,  50,  51. 
(6)  Pardessus,  Cours  de  Droit  Comm.,  tom.,T.  sec.  1450,  1451,  5th  edit.     Opinions 
of  the  Attorneys-General  of  the  United  States,  vol.  i.  786. 

(c)  Acts  of  Congress  of  14th  April,  1792,  c.  24,  and  of  February  28,  1803,  c.  62. 


1  By  an  act  of  Congress  of  Aug.  11th,  1848,  the  Commissioner  and  Consuls  of  the  United 
States,  appointed  to  reside  in  China,  are  invested  with  high  judicial  powers  as  to  crimes 
and  misdemeanors  committed  by  citizens  of  the  United  States  in  the  dominions  of  China ; 
and  also  with  civil  jurisdiction  to  execute  the  treaty  stipulations  between  the  two  coun- 
tries ;  and  in  matters  of  contract  made  or  to  be  -executed  at  or  near  the  Chinese  ports.  The 
laws  of  the  United  States,  and,  where  they  are  deficient,  the  common  law,  are  extended 
to  such  jurisdictions ;  and  if  defects  still  remain,  the  commissioner  may  make  decrees. 
The  provisions  of  this  act  are  extended  to  Turkey,  and  are  there  to  be  executed  by  the 
ministers  and  consuls. 

See  a  paper  by  the  late  Attorney-General  upon  the  Authority  of  Consuls  in  China. 
Opin.  Attys-Gen.  vol.  vii.  p.  495. 

It  is  stipulated  by  the  convention  between  the  United  States  and  the  Sultan  of  Borneo, 
that  the  American  consul  shall  have  exclusive  jurisdiction  of  all  cases,  in  which  a  citizen 
of  the  United  States  is  charged  with  the  commission  of  a  crime  in  any  part  of  the  dominions 
of  his  Highness,  the  Sultan;  and  shall  have  power  to  decide,  without  any  interference  by 
the  local  authorities,  all  disputes  or  differences  to  which  American  citizens  may  be  par- 
ties.   10  U.  S,  Stat.  909. 
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certificates,  tinder  seal,  shall  receive  faith  and  credit  in  the  courts 
of  the  United  States.i  It  is  likewise  made  their  duty,  where 
the  laws  of  the  country  permit,  to  administer  on  the  personal 
estates  of  American  citizens,  dying  within  their  consulates,  and 
leaving  no  legal  representative,  and  to  take  charge  of  and  secure 
the  effects  of  stranded  American  vessels,  in  the  absence  of  the 
master,  owner,  or  consignee ;  and  they  are  bound  to  provide  for 
destitute  seamen  within  their  consulates,  and  to  send  them,  at 
the  public  expense,  to  the  United  States.  It  is  made  the  duty 
of  American  consuls  and  commercial  agents,  to  reclaim  deser- 
ters, and  discountenance  insubordination,  and  to  lend  their  aid 
to  .the  local  authorities  for  that  purpose,  and  to  discharge  the 
seamen  cruelly  treated,  (a)  It  is  also  made  the  duty  of  masters 
of  American  vessels,  on  arrival  at  a  foreign  port,  to  deposit  their 
registers,  sea-letters,  and  passports  with  the  consul,  vice-consul, 
or  commercial  agent,  if  any,  at  the  port,  though  this  injunction 
only  applies  when  the  vessel  shall  have  come  to  an  entry,  or 
transacted  business  at  the  port.  (6)  These  particular  powers 
and  duties  are  similar  to  those  prescribed  by  British  con- 
*43  suls,  and  to  consuls  under  the  consular  *  convention  be- 
tween the  United  States  and  France,  in  1788 ;  and  they 
are  in  accordance  with  the  usages  of  nations,  and  are  not  to  be 


(a)  Act  TJ.  S.  20th  July,  1840,  c.  23,  sec.  II,  17.  See  infra,  voL  iii.  199,  the  treaty 
between  the  United  States  and  Hanover,  to  the  same  eflFect. 

(6)  Toler  v.  White,  Ware's  Rep.  277.  Matthews  v.  Offley,  3  Sumner,  115.  Amer- 
ican consuls,  having  no  judicial  power,  cannot  take  cognizance  of  the  offences  of  sea- 
men in  foreign  ports,  nor  exempt  the  master  from  his  own  responsibility.  The  Wm. 
Harris,  XI.  S.  D.  Court  of  Maine,  Ware's  Kep.  367.  But  when  an  American  vessel 
puts  into  a  port  of  necessity  for  repairs,  a  survey  to  ascertain  the  damage  may,  it 
seems,  according  to  usage,  be  directed  by  the  American  consul,  as  part  of  his  official 
duty.  Potter  i;.  The  Ocean  Ins.  Co.  C.  C.  U.  S.  for  Massachusetts,  October,  1837, 
3  Sumner,  27.  The  English  Prerogative  Court,  before  Sir  Herbert  Jenner,  in  1839, 
in  the  case  of  AspinwaU  t,.  The  Queen's  Proctor,  2  Curteis,  241,  held,  that  an  Amer- 
ican consul  was  not  in  that  capacity  permitted  by  the  law  of  England  to  administer 
upon  the  personal  estate  of  a  domiciled  citizen  of  the  United  States  dying  in  England. 
The  Crown  takes  charge  of  the  property  in  trust,  for  payment  of  debts  and  distribu- 
tion, according  to  the  law  of  the  owner's  domiciL 


1  Brown  v.  The  Independence,  Crabbe,  54.  Johnson  v.  The  Coriolanns,  Crabbe,  239.  No 
American  consul  is  invested,  by  virtue  of  his  office,  with  authority  to  exempt  an  enemy's 
vessel  from  confiscation  or  capture.    The  Amado,  1  Newberry's  Adm.  400. 
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construed  to  the  exclusion  of  others,  resulting  from  the  nature 
of  the  consular  appointment,  (a)  The  consular  convention  be- 
tween France  and  this  country,  in  1778,  allowed  consuls  to 
exercise  police  over  all  vessels  of  their  respective  nation,  "within 
the  interior  of  the  vessels,"  and  to  exercise  a  species  of  civil 
jurisdiction,  by  determining  disputes  concerning  wages,  and  be- 
tween, the  masters  and  crews  of  vessels  belonging  to  their  own 
country.  The  jurisdiction  claimed  under  the  consular  conven- 
tion with  France,  was  merely  voluntary,  and  altogether  exclu- 
sive of  any  coercive  authority;  (&)  and  we  have  no  treaty  at 
present,  which  concedes  even  such  consular  functions,  (c) '  The 
doctrine  of  our  courts  is,  (d)  that  a  foreign  consul,  duly  recog- 
nized by  our  government,  may  assert  and  defend,  as  a  compe- 
tent party,  the  rights  of  property  of  the  individuals  of  his  nation, 
in  the  courts  of  the  United  States,  and  may  institute  suits  for 
that  purpose,  without  any  special  authority  from  the  party  for 
whose  benefit  he  acts.^  But  the  court,  in  that  case,  said-  that 
they  could  not  go  so  far  as  to  recognize  a  right  in  a  vice-consul 
to  receive  actual  restitution  of  the  property,  or  its  proceeds, 
without  showing  some  specific  power  for  the  purpose,  from  the 
party  in  interest. 


(a)  Beawes's  L.  M.  tit.  Consuls,  pp.  292,  293. 

(6)  Mr.  Pickering  to  Mr.  Pinckney,  January  .16tli,  1797.  ' 

(c)  By  the  treaties  of  commerce  and  navigation  between  the  United  States  and  the 
Kingdom  of  HanoTer,  May  20th,  1840,  article  6,  and  between  the  United  States  and 
Portugal,  of  23d  April,  1841,  it  was  provided  that  consuls,  vice-consuls,  and  commer- 
cial agents,  should  have  the  right,  as  such,  to  sit  as  judges  and  arbitrators  in  differ- 
ences between  the  masters  and  crews  of  the  vessels  belonging  to  the  nation  whose 
interests  were  committed  to  their  charge,  without  the  interference  of  the  local  authori- 
ties, unless  the  conduct  of  the  crews  or  of  the  captain  should  disturb  the  tranquillity 
of  the  country,  or  the  consuls  should  require  such  assistance,  to  cause  their  decisions 
to  be  carried  into  effect  or  supported.  By  the  same  treaties,  foreign  consuls  may 
apply  for  the  arrest  and  surrender  of  seamen  deserting  from  their  public  and  private 
vessels  in  port.  See,  also,  treaties  to  the  like  effect  with  Sweden,  Prussia,  and 
Bussia. 

{<;)  Case  of  The  Bello  Corrunes,  6  Wheaton,  168. 


1  But  see  the  provisions  of  the  consular  convention,  concluded  between  the  United 
States  and  France,  February  23, 1853,  10  U.  S.  Stat.  992. 

2  Ship  Adolph,  1  Curtis,  C.  C.  87.  A  consul  cannot  intervene  in  behalf  of  his  sover- 
eign, in  a  state  where  the  sovereign  has  a  resident  minister  or  ambassador.  Eobson  v. 
The  Huntress,  2  Wall.  Jr.  C.  C.  59. 

5* 
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No  nation  is  bound  to  receive  a  foreign  consul,  unless  it  has 
agreed  to  do  so  by  treaty,  and  the  refusal  is  no  violation  of  the 
peace  and  amity  between  the  nations.  Consuls  are  to  be  ap- 
proved and  admitted  in  the  usual  form ;  and  if  any  consul  be 
guilty  of  illegal  or  improper  conduct,  he  is  liable  to  have  his 
exequatwr,  or  written  recognition  of  his  character,  revoked,  and 
to  be  punished  according  to  the  laws  of  the  country  in  which 

he  is  consul ;  or  he  may  be  sent  back  to  his  own  country,  at 
*  44    the  discretion  of  the  government  *  which  he  has  offended. 

The  French  consuls  are  forbidden  to  be  concerned  in  com- 
merce, and,  by  the  act  of  congress  of  February  28th,  1803, 
American  consuls  residing  on  the  Barbary  coast  are  forbidden 
also ;  but  British  and  American  consuls  are  generally  at  liberty 
to  be  concerned  in  trade ;  and  in  such  -cases  the  character  of 
consul  does  not  give  any  protection  to  that  of  merchant,  when 
these  characters  are  united  in  the  same  person,  (a)  Though  the 
functions  of  a  consul  would  seem  to  require  that  he  should  not 
be  a  subject  of  the  state  in  which  he  resides,  yet  the  practice  of 
the  maritime  powers  is  quite  lax  on  this  point,  and  it  is  usual, 


(a)  Beawes's  L.  M.  vol.  i.  tit.  Consuls,  p.  291.  1  Chitty,  57,  58.  The  Indian  Chief, 
3  Bob.  Adm.  Rep.  27.  Vattel,  b.  4,  sec.  114.  Ainold  and  Ramsay  v.  U.  Ins.  Co. 
1  Johnson's  Ceises,  363.  The  treaties  of  commerce  and  navigation  between  the 
United  States  and  HanoTer,  May  20th,  1840,  art.  6,  and  between  the  United  States 
and  Portugal,  of  23d  of  April,  1841,  art.  10,  afford  a  sample  of  the  stipulation  usual 
in  commercial  treaties  on  this  subject :  "  If  any  of  the  said  consuls  shall  carry  on 
trade,  they  shall  be  subjected  to  the  same  laws  and  usages  to  which  private  individ- 
uals of  their  nation  are  subjected  in  the  same  place."  Ainerican  consuls  abroad  have 
no  salaries,  and  are  paid  by  fees  of  office,  except  the  consul  at  London,  who  has  a 
salary  of  $2,000.  A  suggestion  was  made  in  Congress  in  March,  1840,  that  it  would 
be  advisable  to  change  our  consular  system  in  that  respect,  by  confining  consuls  to 
their  business  of  consuls,  and  to  allow  them  salaries.  The  Secretary  of  State  of  the 
United  States,  in  his  report  to  congress  of  the  12th  December,  1846,  strongly  recom- 
mended a  revision  and  amendment  of  the  consular  system  of  the  United  States ;  and 
that  the  number,  appointment,  and  compensation  of  consuls  be  regulated,  and  their 
duties  and  fees  defined.  He  recommended  the  establishment  of  consuls-general, 
especially  in  respect  to  the  Barbary  States,  and  some  of  the  ports  in  the  Levant ; 
and  he  suggested  a  provision  for  74  consuls  and  55  vice-consuls,  and  also  for  con- 
sular agents ;  and  that  those  in  the  more  important  ports  be  paid  by  salaries  out  of 
the  public  treasury,  and  with  a  prohibition  to  engage  in  mercantile  pursuits.  Ameri- 
can consuls  were  generally  commission  merchants  residing  abroad ;  and  foreign  com- 
merce ought  not  to  be  taxed  with  consular  fees,  except  for  limited  purposes  ;  and  the 
fees  ought  to  be  regulated  by  the  tonnage  of  the  vessel.  A  consular  code  ought  to 
define  the  powers  and  duties  of  consuls. 
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and  thought  most  convenient,  to  appoint  subjects  of  the  foreign 
counky  to  be  consuls  at  its  ports. 

A  consul  is  not  such'  a  public  minister  as  to  be  entitled  to  the 
privileges  appertaining  to  that  character,  nor  is  he  under  the 
special  protection  of  the  law  of  nations.  He  is  entitled  to  privi- 
leges to  a  certain  extent,  such  as  for  safe-conduct,  but  he  is  not 
entitled  to  the  jus  gentium.  Vattel  thinks  {a)  that  his  functions 
require  that  he  should  be  independent  of  the  ordinary  criminal 
jurisdiction  of  the  country,  and  that  he  ought  not  to  be  mo- 
lested, unless  he  violates  the  law  of  nations  by  some  enormous 
crime ;  and  that,  if  guilty  of  any  crime,  he  ought  to  be  sent 
home  to  be  punished,  {b)  But  no  such  immunities  have  been 
conferred  on  consuls  by  the  modern  practice  of  nations ;  and  it 
may  be  considered  as  settled  law,  that  consuls  do  not  enjoy  the 
protection  of  the  law  of  nations,  any  more  than  other  persons 
who  enter  the  country  under  a  safe-conduct.  In  civU  and  crimi- 
nal cases  they  are  equally  subject  to  the  laws  of  the  country  in 
which  they  reside,  (c)^  The  same  doctrine,  declared  by 
the  public  *  jurists,  has  been  frequently  laid  down  in  the  *45 
English  and  American  courts  of  justice,  [d)  It  seems, 
however,  from  some  decisions  in  France,  mentioned  by  Mr. 
Warden,  (e)  that  foreign  consuls  cannot  be  prosecuted  before  a 
French  tribunal,  for  acts  done  by  them  in  France,  by  order  of 
their  government,  and  with  the  authorization  of  the  French 
government,  and  that,  in  general,  a  consul  cannot  be  prosecuted 


(a)  B  2,  c.  2,  sec.  34. 

(b)  De  Steck,  Essai  sur  les  Consuls,  sec.  7,  p.  62,  Berlin,  1790,  draws  the  same 
conclusion,  from  the  commercial  treaties  in  Europe  since  1664. 

(c)  Wicquefort's  L'Amb.  b.  1,  c.  5.  Bynk.  de  Eoro  Legat.  c.  10.  Martens's 
Summ.  b.  4,  c.  3,  sec.  8.  Beawes's  L.  M.  vol.  i.  tit.  Consuls.  Barbuit's  case,  Tal- 
bot's Cases,  281.  Valin's  Ord.  vol.  i.  liv.  1,  tit.  9,  de  Consuls.  .Pardessus,  Droit 
Commercial,  torn.  iv.  148,  183.  Opinions  of  the  Attorneys-General  of  the  United 
States,  vol.  i.  45,  302.     Washington,  1841. 

(d)  Viveash  v.  Becker,  3  Maule  &  Selw.  284.  Clarke  v.  Cretico,  1  Taunt.  Rep. 
106.  United  States  v.  Kavara,  2  Dallas,  297.  The  Commonwealth  v.  Kosloff, 
5  Serg.  &  Rawle,  545.    De  La  Foret's  case,  2  Nott  &  M'Cord,  217. 

(e)  On  Consuls,  pp.  108-116. 


1  A  foreign  consul's  exemption  from  suit  in  a  state  court,  is  a  privilege  which  he  can 
neither  waive  nor  renounce.  Valarino  v.  Thompson,  3  Seld.  676.  Griffin  v.  Dominguez, 
2  Duer,  656. 
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without  the  previous  consent  of  his  government.  Consular 
privileges  are  much  less  extensive  in  Christian  than  in  Maiiom- 
etan  countries.  In  the  latter  they  cannot'  be  imprisoned  for  any 
cause  whatever,  except  by  demanding  justice  against  them  of 
the  Porte,  (a)  and  they  partake  very  considerably  of  the  char- 
acter and  importance  of  resident  ministers.  They  are  diplo- 
matic agents,  under  the  name  of  consuls,  and  enjoy  the  rights 
and  privileges  which  the  Ottoman  Porte  recognizes  in  relation 
to  the  foreign  ministers  resident  at  Constantinople,  (b)  By 
treaty,  an  entire  immunity  is  usually  given  to  the  persons,  do- 
mestics, and  effects  of  the  resident  consuls,  and  no  consuls  reside 
with  the  Barbary  states  but  under  the  protection  of  treaties,  (c) 


(a)  1  Chitty,  71. 

(6)  Calliere,  de  la  Manifere  de  Negocier  avec  les  Souverains,  part  i.  p.  94,  London, 
edit.  1750.  The  whole  Frank  quarter  of  Smyrna  is  at  this  day  under  the  jurisdic- 
tion of  European  consuls,  and  all  matters  touching  the  rights  of  foreign  residents  fall 
under  the  exclusive  cognizance  of  the  respectire  consuls.  So  the  consuls  of  Barce- 
lona, in  the  middle  ages,  were  clothed  with  many  of  the  functions  of  modem  resident 
ministers.  In  the  negotiations  of  the  American  minister,  Mr.  Gushing,  with  the 
Chinese  government,  in  1844,  the  former  observed,  that  in  the  intercourse  between 
Christian  and  Mahometan  States,  the  Christian  foreigner  was  exempted  from  the 
jurisdiction  of  the  local  authorities,  and  subjected  to  the  jurisdiction  of  the  minister, 
consul,  or  other  authorities  of  his  own  government.  It  was  observed,  in  the  report 
of  the  Secretary  of  State,  in  1846,  already  referred  to,  that  by  treaties  of  the  United 
States  with  Turkey  and  China,  oflfences  committed  by  American  citizens  in  those 
coimtries,  were  to  be  tried  and  punished  by  the  consuls  ;  and  the  governments  of  the 
countries,  when  required,  were  to  afford  and  to  enforce  consular  decisions.' 

(e)  Shaler's  Sketches  of  Algiers,  pp.  39,  307.  By  the  treaty  of  amity  and  com- 
merce between  the  United  States  and  the  Sultan  of  Muscat,  in  Arabia,  ratified  on  the 
30th  of  June,  1834,  American  consuls  may  be  appointed  to  reside  in  the  ports  of  the 
Sultan,  where  the  principal  commerce  is  carried  on,  (and  which,  of  course,  may  in- 
clude ports  on  the  African  coast  and  in  the  Island  of  Zanzibar,  within  the  domains  of 
the  Sultan.)  Such  consuls  are  to  be  exclusive  judges  of  all  disputes  in  suits  wherein 
American  citizens  shaE  be  engaged  with  each  other,  and  to  receive  the  property  of 
American  citizens  dying  within  his  dominions ;  and  the  persons  and  property  of  the 
consuls  and  of  their  households,  are  to  be  inviolate.  The  consular  establishment  of 
the  United  States  is  very  imperfect,  and  especially  in  relation  to  the  countries  in  the 
East  Indian  regions.  The  claims  of  commerce,  as  well  as  the  character  of  the  United 
States,  would  seem  to  require  that  the  functions  of  consuls,  and  the  provision  for 


1  The  status  of  consuls,  by  the  law  of  nations,  is  clearly  defined  in  an  opinion  by  the 
late  Attorney-General.  Opin.  of  Attys-Gen.  vol.  vii.  342.  The  same  paper  contains  a 
discussion  of  the  validity  of  marriages  performed  by  American  consuls  in  foreign  states. 
The  subject  is  farther  examined  in  the  same  volume,  p.  18.  By  the  stat.  12  &  13  Vict 
\i.  68,  valid  marriages  may  be  solemnized  under  the  sanction  of  British  consular  officers. 
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Considering  the  importance  of  the  consular  functions,  and  the 
activity  which  is  required  of  them  in  all  great  maritime  ports, 
and  the  approach  which  consuls  make  to  the  efficacy  and  dignity 
of  diplomatic  characters,  it  was  a  wise  provision  in  the  consti- 
tution of  the  United  States,  which  gave  to  the  Supreme  Court 
original  jurisdiction  in  aU  cases  affecting  consuls,  as  well  as 
ambassadors  and  other  public  ministers ;  and  the  federal  juris- 
diction is  understood  to  be  exclusive  of  the  state  courts,  (a) 


their  support,  should  be  better  regulated,  and  that  they  ought  not  to  be  left  to  the 
necessity  of  making  their  consular  duties  subsidiary  to  their  business  as  merchants  and 
factors.  See  a  valuable  plan  in  relation  to  consular  establishments  in  the  countries 
east  of  the  Cape  of  Good  Hope,  in  a  pamphlet  entitled  "  Outline  of  a  Consular  Es- 
tablishment for  the  United  States  of  America  in  Eastern  Asia,"  and  which  is  noticed 
in  the  North  American  Review  for  October,  1838,  followed  by  some  judicious  reflec- 
tions on  the  subject.i 

Consuls  residing  in  the  five  free  ports  of  China,  established  by  the  treaty  of  peace 
between  Great  Britain  and  China,  in  1842,  have,  by  the  subsequent  commercial  treaty 
iu  1843,  between  those  powers,  enlarged  consular  functions,  including  those  which 
are  in  some  respects  judicial  and  executive. 

(a)  Commonwealth  v.  Kosloff,  5  Serg.  &  Eawle,  545.  Hall  v.  Young,  3  Picker- 
ing, 80.  Davis  v.  Packard,  7  Peters's  U.  S.  Rep.  276.  Sartori  v.  Hamilton,  1  Green's 
N.  J.  Rep,  107.     See,  also,  infra,  pp.  298,  304. 

1  The  Act  to  regulate  the  Diplomatic  and  Consular  System  of  the  United  States  was 
passed  August  18, 1856.  Its  provisions,  which  explicitly  define  the  functions  and  au- 
thority of  consuls,  embrace  many  of  the  important  features  suggested  in  the  above  and 
preceding  notes. 
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LECTURE    III. 


OF    WAR. 


In  the  last  Lecture,  we  considered  the  principal  rights  and 
duties  of  nations  in  a  state  of  peace ;  and  if  those  duties  were 
generally  and  duly  fulfilled,  a  new  order  of  things  would  arise, 
and  shed  a  brighter  light  over  the  history  of  human  affairs. 
Peace  is  said  to  be  the  natural  state  of  man,  and  war  is  under- 
taken for  the  sake  of  peace,  which  is  its  only  lawful  end  and 
purpose,  (a)  War,  to  use  the  language  of  Lord  Bacon,  (6)  is 
one  of  the  highest  trials  of  right;  for,  as  princes  and  states 
acknowledge  no  superior  upon  earth,  they  put  themselves  upon 
the  justice  of  God  by  an  appeal  to  arms.  The  history  of  man- 
kind is  an  almost  uninterrupted  narration  of  a  state  of  war,  and 
gives  color  to  the  extravagant  theory  of  Hobbes,  (c)  who  main- 
tains, that  the  natural  state  of  man  is  a  state  of  war  of  all 
against  all ;  and  it  adds  plausibility  to  the  conclusions  of  those 
other  writers,  who,  having  known  and  studied  the  Indian  char- 
acter, insist,  that  continual  war  is  the  natural  instinct  and 
appetite  of  man  in  a  savage  state.  It  is  doubtless  true,  that  a 
sincere  disposition  for  peace,  and  a  just  appreciation  of  its  bless- 
ings, are  the  natural  and  necessary  result  of  science  and  civili- 
zation. 
*48  *  The  right  of  self-defence  is  part  of  the  law  of  our 

Seif-de-  nature,  and  it  is  the  indispensable  duty  of  civil  society 
to  protect  its  members  in  the  enjoyment  of  their  rights, 


(a)  Cic.  de  Oflf.  1,  11  and  23.     Grotius,  b.  1,  c.  1.    Burlamaqui,  part  4,  c.  1,  sec.  4. 
Vattel,  b.  4,  c.  1. 
(6)  Bacon's  Works,  vol.  iii.  p.  40. 
(c)  Leviathan,  part  1,  c.  13. 
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both  of  person  and  property.  This  is  the  fundamental  principle 
of  the  social  compact.  An  injury,  either  done  or  threatened,  to 
the  perfect  rights  of  the  nation,  or  of  any  of  its  members,  and 
.  susceptible  of  no  other  redress,  is  a  just  cause  of  war.  The 
injury  may  consist,  not  only  in  the  direct  violation  of  personal 
or  political  rights,  but  in  wrongfully  withholding  what  is  due, 
or  in  the  refusal  of  a  reasonable  reparation  for  injuries  com- 
mitted, or  of  adequate  explanation  or  security  in  respect  to 
manifest  and  impending  danger,  (a)  Grotius  condemns  the 
doctrine,  that  war  may  be  undertaken  to  weaken  the  power  of 
a  neighbor,  under  the  apprehension  that  its  further  increase  may 
render  him  dangerous.  This  would  be  contrary  to  justice, 
unless  we  were  morally  certain,  not  only  of  a  capacity,  but  of 
an  actual  intention  to  injure  us.  We  ought  rather  to  meet  the 
anticipated  danger  by  a  diligent  cultivation  and  prudent  man- 
agement of  our  own  resources.  We  ought  to  conciliate  the 
respect  and  good  will  of  other  nations,  and  secure  their  assist- 
ance, in  case  of  need,  by  the  benevolence  and  justice  of  our 
conduct.  War  is  not  to  be  resorted  to  without  absolute  neces- 
sity, nor  unless  peace  would  be  more  dangerous  and  more 
miserable  than  war  itself.  An  injury  to  an  individual  member 
of  a  state  is  a  just  cause  of  war,  if  redress  be  refused ;  but  a 
nation  is  not  bound  to  go  to  war  on  so  slight  a  foundation ;  for 
it  may  of  itself  grant  indemnity  to  the  injured  party,  and  if  this 
cannot  be  done,  yet  the  good  of  the  whole  is  to  be  preferred  to 
the  welfare  of  a  part,  (b)  Every  milder  method  of  redress  is 
to  be  tried,  before  the  nation  makes  an  appeal  to  arms ;  and 
this  is  the  sage  and  moral  precept  of  the  writers  on  natural 
law. 

*  If  the  question  of  right  between  two  powers  be  in  any  *49 
degree  dubious,  they  ought  to  forbear  proceeding  to  ex- 
tremities ;  and  a  nation  would  be  condemned  by  the  impartial 
voice  of  mankind,  if  it  voluntarily  went  to  war  upon  a  claim  of 
which  it  doubted  the  legality.  But,  on  political  subjects,  we 
cannot  expect,  and  are  not  to  look  for  the  same  rigorous  demon- 
stration as  in  the  physical  sciences.     Policy  is  a  science  of  cal- 


(a)  Grotius,  b.  2,  c.  1  and  22.    Kutherforth,  b.  2,  c.  9.     Vattel,  b.  3,  c.  3,  sec.  26. 
(6)  Grotius,  b.  2,  c.  22-25.  *Eutherforth,  b.  2,  t.  9. 
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dilations  and  combinations,  arising  out  of  times,  places,  and 
circumstances,  and  it  cannot  be  reduced  to  absolute  simplicity 
and  certainty.  We  must  act  according  to  the  dictates  of  a 
well-informed  judgment,  resting  upon  a  diligent  and  careful, 
examination  of  facts ;  and  every  pacific  mode  of  redress  is  to 
be  tried  faithfully  and  perseveringly,  before  the  nation  resorts  to 
arms. 

Assistance     If  One  nation  be  bound  by  treaty  to  afford  assistance, 
by  treaty.     .^  ^  ^^^^  ^^  ^^^  between  its  ally  and  a  third  power, 

the  assistance  is  to  be  given  whenever  the  casus  foederis  occurs ; 
but  a  question  will  sometimes  arise,  whether  the  government, 
which  is  to  afford  the  aid,  is  to  judge  for  itself  of  the  justice  of 
the  war  on  the  part  of  the  ally,  and  to  make  the  right  to  assist- 
ance depend  upon  its  own  judgment.  Grotius  is  of  opinion,  (a) 
that  treaties  of  that  kind  do  not  oblige  us  to  participate  in  a 
war,  which  appears  to  be  manifestly  unjust  on  the  part  of  the 
ally ;  and  it  is  said  to  be  a  tacit  condition  annexed  to  every 
treaty  made  in  time  of  peace,  and  stipulating  to  afford  succors 
in  time  of  war,  that  the  stipulation  is  only  to  apply  to  a  just 
war.  To  give  assistance  in  an  unjust  war  on  the  ground,  of  the 
treaty,  would  bg  contracting  an  obligation  to  do  injustice,  and 
no  such  contract  is  valid,  {b) .  But  to  set  up  a  pretext  of  this 
kind  to  avoid  a  positive  engagement,  is  extremely  hazardous, 
and  it  cannot  be  done,  except  in  a  very  clear  case,"  without  ex- 
posing the  nation  to  the  imputation  of  a  breach  of  public  faith. 
In  doubtful  cases,  the  presumption  ought  rather  to  be  in  favor 

of  our  ally,  and  of  the  justice  of  the  war. 
*50         *  The  doctrine  that  one  nation  is  not  bound  to  assist 

another,  under  any  circumstances,  in  a  war  clearly  unjust, 
is  similar  to  the  principle  in  the  feudal  law,  to  be  met  with  in 
the  Book  of  Feuds,  compiled  from  the  usages  of  the  Lombards, 
and  forming  part  of  the  common  law  of  Europe  during  the 
prevalence  of  the  feudal  system.  A  vassal  refusing  to  assist  his 
liege  lord  in  a  just  war,  forfeited  his  feud.  If  the  justice  of  the 
war  was  even  doubtful,  or  not  known  affirmatively  to  be  unjust, 
the  vassal  was  bound  to  assist ;  but  if  the  war  appeared  to  him 


(a)  B.  2,  .;.  25. 

(6)  Tattel,  b.  2,  c.  12,  sec.  168 ;  b.  3,  c."6,  sec.  86,  87. 
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to  be  manifestly  unjust,  he  was  under  no  obligation  to  help  his 
lord  to  carry  it  on  offensively,  (a) 

A  nation,  which  has  agreed  to  render  assistance  to  another 
is  not  obliged  to  furnish  it  when  the  case  is  hopeless,  or  when 
giving  the  succors  would  expose  the  state  itself  to  imminent 
danger.  Such  extreme  cases  are  tacit  exceptions  to  the  obliga- 
tion of  the  treaty ;  but  the  danger  must  not  be  slight,  remote, 
nor  contingent,  for  this  would  be  to  seek  a  frivolous  case  to  vio- 
late a  solemn  engagement,  (b)  In  the  case  of  a  defensive  alli- 
ance, the  condition  of  the  contract  does  not  call  for  the  assistance, 
unless  the  ally  be  engaged  in  a  defensive  war ;  for  in  a  defensive 
alliance,  the  nation  engages  only  to  defend  its  ally,  in  case  he 
be  attacked,  and  even  then  we  are  to  inquire  whether  he  be  not 
justly  attacked,  (c)  The  defensive  alliance  applies  only  to  the 
case  of  a  war  first  commenced,  in  point  of  fact,  againstAhe  ally ; 
and  the  power  that  first  declares,  or  actually  begins  the  war, 
makes  what  is  deemed,  in  the  conventional  law  of  nations,  an 
offensive  war.  (d)  The  treaty  of  alliance  between  France  and 
the  United  States,  in  1778,  was  declared,  by  the  second 
article,  *  to  be  a  defensive  alliance,  and  that  declaration  *  51 
gave  a  character  to  the  whole  instrument ;  and  conse- 
quently, the  guaranty,  on  the  part  of  the  United  States,  of  the 
French  possessions  in  America,  could  only  apply  to  future  de- 
fensive wars  on  the  part  of  France.  Upon  that  ground,  the 
government  of  this  country,  in  1793,  did  not  consider  themselves 
bound  to  depart  firom  their  neutrality,  and  to  take  part  with 
France  in  the  war  in  which  she  was  then  engaged,  (e)  The 
war  of  1793  was  first  actually  declared  and  commenced  by 
France,  against  all  the  allied  powers  of  Europe,  and  the  nature 
of  the  guaranty  required  us  to  look  only  to  that  fact.  (/) 

(o)  Feud,  lib:  2,  tit.  28,  sec.  1.  (6)  Vattel,  b.  3,  c.  6,  sec.  92. 

(c)  Vattel,  b.  3,  c.  6,  sec,  79,  83,  90. 

{d)  A  war  may  be  defensive  in  its  principles,  though  offensive  in  its  operations ;  as 
where  attack  is  the  best  mode  to  repel  a  menaced  invasion,  and  the  casus  foederis  of  a 
defensive  alliance  will  apply.  He  who  first  renders  the  application  of  force  necessary, 
is  the  aggressor,  though  he  may  not  be  the  one  who  first  actually  applies  it.  Vattel, 
b.  3,  c.  6,  sec.  91,  100.    Edin.  Review,  No.  39,  pp.  244,  245. 

(e)  See  Pacificus,  written  in  1793,  by  Mr.  Hamilton,  then  Secretary  of  the  Treasury ; 
and  see  the  Instructions  from  the  Secretary  of  State  to  the  American  Ministers  to 
France,  July  1 5th,  1797. 

(/)  Several  instances  are  mentioned  in  Wheaton's  Elements  of  International  Law, 

VOL.  I.  6 
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Deoiara-  ^^  *^^  ancient  republics  of  Greece  and  Italy,  the 
tionofwar.  right  of  declaring  war  resided  with  the  people,  who 
retained,  in  their  collective  capacity,  the  exercise  of  a  large  por- 
tion of  the  sovereign  power.  Among  the  ancient  Germans  it 
belonged  also  to  the  popular  assemblies,  (a)  and  the  power  was 
afterwards  continued  in  the  same  channel,  and  actually  resided 
in  the  Saxon  Wittenagemote.  (b)  But  in  the  monarchies  of 
Europe,  which  arose  upon  the  ruins  of  the  feudal  system,  this 
important  prerogative  was  generaUy  assumed  by  the  king,  as 
appertaining  to  the  duties  of  the  executive  department  of  gov- 
ernment. Many  publicists  (c)  consider  the  power  as  a  part  of 
the  sovereign  authority  of  the  ^tate,  of  which  the  legislative  de- 
partment is  an  essential  branch.  There  are,  however,  several 
exceptions  to  the  generality  of  this  position  ;  for  in  the  limited 
monaroMes  of  England,  France,  and  Holland,  the  king  alone 
declares  war,  and  yet  the  power,  to  apply  an  observation  of 
Vattel  to  the  case,  is  but  a  slender  prerogative  of  the  crown,  if 
the  parliaments  or  legislative  bodies  of  those  kingdoms  will  act 

independently,  since  the  king  cannot  raise  the  money 
*  52    requisite  to  carry  on  *  the  war  without  their  consent.    The 

wild  and  destructive  wars  of  Charles  XII.  led  the  states 
of  Sweden  to  reserve  to  themselves  the  right  of  declaring  war ; 
and  in  the  form  of  government  adopted  in  Sweden,  in  1772,  (d) 


3d  edit.  325-334,  of  the  occurrence  of  the  casus  foederis  in  the  case  of  a  defensive  alli- 
ance. A  distinction  is  made,  in  the  later  writers  on  public  law,  between  the  law  of 
nations  and  international  law,  originating,  it  Is  said,  with  Jeremy  Bentham.  Thus  Mr. 
Wheaton  calls  one  of  his  works  the  History  of  the  Law  of  Nations,  and  the  other, 
Elements  of  International  Law.  Chancellor  d'Aguesseau  long  ago  noticed  the  distinc- 
tion between  Jtts  inter  Gentes  and  Jus  Gentium  inter  Civitates.  International  law  seems 
to  relate  more  particularly  to  rights  and  duties  arising  from  social,  commercial,  and 
pacific  intercourse  between  different  nations,  and  may  be  subdivided  into  public  and 
private  international  law. 

(a)  Tacit,  de  M.  G.  c.  11. 

(6)  Millar's  View  of  the  English  Government,  b.  1,  c.  7.  In  the  capitulation  or 
great  chaiter,  signed  by  Christopher  11.,  King  of  Denmark,  on  his  electi*  to  the 
throne  in  1319,  by  the  diet  or  assembly  of  the  nobles,  it  was,  among  other  things,  de- 
clared, that  he  should  not  make  war  without  the  advice  and  consent  of  the  prelates 
and  best  men  of  the  kingdom.  Bishop  Muller's  Ancient  History  and  Constitution  of 
Denmark,  reviewed  in  the  Foreign  Quarterly  Review,  No.  21. 

(c)  Puff.  b.  8,  c.  6,  sec.  10.    Vattel,  b.  3,  c.  1,  sec.  4. 

(d)  Art.  48.  But  this  free  constitution  of  Sweden  was  overturned  before  the  end 
of  the  year  1772,  and  a  simple  despotism  established  in  its  stead. 
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the  right  to  make  war  was  continued  in  the  same  legislative 
body.  This  was  the  provision  in  those  ephemeral  constitutions 
which  appeared  in  Poland  and  France  the  latter  part  of  the  last 
century ;  and  as  evidence  of  the  force  of  public  opinion  on  this 
subject,  it  may  be  observed,  that  in  the  constitution  proposed 
by  Bonaparte,  on  his  reascension  of  the  throne  of  France,  in 
1815,  the  right  to  levy  men  and  money  for  war  was  to  rest 
entirely  upon  a  law  to  be  proposed  to  the  Hquse  of  Represen- 
tatives of  the  people,  and  assented  to  by  them.  In  this  coun- 
try, the  power  of  declaring  war,  as  well  as  of  raising  the  sup- 
plies, is  wisely  confided  to  the  legislature  of  the  Union ;  and 
the  presumption  is,  that  nothing  short  of  a  strong  case,  deeply 
affecting  our  essential  rights,  and  which  cannot  receive  a  pacific 
adjustment,  after  all  reasonable  efforts  shall  have  been  exhausted, 
will  ever  prevail  upon  congress  to  declare  war. 

It  has  been  usual  to  precede  hostilities  by  a  public  declara- 
tion communicated  to  the  enemy.  It  was  the  custom  of  the 
ancient  Greeks  and  Romans  to  publish  a  declaration  of  the 
injuries  they  had  received,  and  to  send  a  herald  to  the  enemy's 
borders  to  demand  satisfaction,  before  they  actually  engaged  in 
war ;  and  invasions  without  notice  were  not  looked  upon  as 
lawful,  (a)  War  was  declared  with  religious  preparation 
and  solemnity.  According  to  Ulpian,  (6)  they  '  alone  *  53 
were  reputed  enemies  against  whom  the  Roman  people 
had  pubKcly  declared  war.  During  the  middle  ages,  a  previous 
declaration  of  war  was  held  to  be  requisite,  by  the  laws  of 
honor,  chivalry,  and  religion.  Louis  IX.  refused  to  attack  the 
Sultan  of  Egypt  until  he  made  a  previous  declaration  to  him 
by  a  herald  at  arms ;  and  one  of  his  successors  sent  a  herald, 
with  great  formality,  to  the  governor  of  the  Low  Countries, 
when  he  declared  war  against  Spain,  in  1635.  (c)  But,  in  mod- 
ern times,  the  practice  of  a  solemn  declaration  made  to  the 
enemy  has  fallen  into  disuse,  and  the  nation,  contents  itself 


(a)  Potter's  Antiquities  of  Greece,  b.  3,  c.  7.  Livy,  b.  1,  c.  32.  Cic.  de  Off.  b.  1, 
t.  11.    De  Eepub.  lib.  3. 

(6)  Dig.  49,  15,  24.  Cicero  says,  that  under  the  Eoman  kings  it  was  instituted 
law,  that  the  war  was  unjust  and  impious,  unless  declared  and  proclaimed  by  the 
heralds  under  religious  sanction.    De  Repub.  lib.  2,  17. 

(c)  Emerigon,  Traite  des.  Ass.  p.  561, 
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with  making  a  public  declaration  of  war  within  its  own 
territory,  and  to  its  own  people.  The  jurists  are,  however, 
divided  in  opinion^n  respect  to  the  necessity  or  justice  of  some 
previous  declaration  to  the  enemy  in  the  case  of  offensive  war. 
Grotius  (a)  considers  a  previous  demand  of  satisfaction,  and  a 
declaration,  as  requisite  to  a  solemn  and  lawful  war ;  and  Puf- 
fendorf  (&)  holds  acts  of  hostility,  which  have  not  been  preceded 
by  a  formal  declaration  of  war,  to  be  no  better  than  acts  of 
piracy  and  robbery.  Emerigon  {c)+is  of  the  same  opinion  ;  and 
he  considered  the  hostilities  exercised  by  England,  in  the  year 
1755,  prior  to  any  declaration  of  war,  to  have  been  in  contempt 
of  the  law  of  nations,  and  condemned  by  all  Europe.  Vattel 
strongly  recommends  (d)  a  previous  declaration  of  war,  as  being 
required  by  justice  and  humanity ;  and  he  says,  that  the  fecial 
law  of  the  Romans  gave  such  moderation  and  religious  solem- 
nity to  a  preparation  of  war,  and  bore  such  marks  of  wisdom 
and  justice,  that  it  laid  the  solid  foundation  of  their  future 
greatness. 

Bynkershoek  has  devoted  an  entire  chapter  to  this 
*  54  question,  (e)  *  and  he  maintains  that  a  declaration  of  war 
is  not  requisite  by  the  law  of  nations,  and  that  though  it 
may  very  properly  be  made,  it  cannot  be  required  as  a  matter 
of  right.  The  practice  rests  entirely  on  manners  and  magna- 
nimity, and  it  was  borrowed  from  the  ancient  Romans.  All 
that  he  contends  for  is,  that  a  demand  of  what  we  conceive  to 
be  due  should  be  previously  made.  We  are  not  boimd  to 
accompany  that  demand  with  threats  of  hostility,  or  to  follow 
it  with  a  public  declaration  of  war ;  and  he  cites  many  instances 
to  show,  that  within  the  last  two  centuries,  wars  have  been 
frequently  commenced  without  a  previous  declaration.  Since 
the  time  of  Bynkershoek,  it  has  become  settled  by  the  practice 
of  Europe,  that  war  may  lawfully  exist  by  a  declaration  which 
is  unilateral  only,  or  without  a  declaration  on  either  side.     It 


(a)  B.  1,  c.  3,  sec.  4. 
(6)  B.  8,  c.  6,  sec.  9. 

(c)  Traite  des.  Ass.  torn.  i.  p.  563. 

(d)  B.  3,  c.  4,  sec.  51. 

(e)  Qusest.  J.  Pub.  b.  1,  c.  2. 
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may  begin  with  mutual  hostilities,  (a)  After  the  peace  of  Ver- 
sailles, in  1763,  formal  declarations  of  war  of  any  kind  seem  to 
have  been  discontinued,  and  aU  the  necessary  and  legitimate 
consequences  of  war  flow  at  once  from  a  state  of  public  hos- 
tilities, duly  recognized,  and  explicitly  announced,  by  a  domes- 
tic manifesto  or  state  papet  In  the  war  between  England  and 
FVance,  in  1778,  the  first  public  act  on  the  part  of  the  English 
government  was  recalling  its  minister,  and  t'hat  single  act  was 
considered  by  France  as  a  breach  of  the  peace  between  the  two 
countries.  There  was  no  other  declaration  of  war,  though  each 
government  afterwards  published  a  manifesto  in  vindication  of 
its  claims  and  conduct.  The  same  thing  may  be  said  of  the 
war  which  broke  out  in  1793,  and  again  in  1803  ;  and,  indeed, 
in  the  war  of  1756,  though  a  solemn  and  formal  declaration  of 
war,  in  the  ancient  style,  was  made  in  June,  1756,  vigorous 
hostilities  had  been  carried  on  between  England  and  France 
for  a  year  preceding.  In  the  war  declared  by  the  United 
States  against  England,  in  1812,  hostilities  were  imme- 
diately commenced  on  our  part  *  as  soon  as  the  act  of  *  55 
congress  was  passed,  without  waiting  to  communicate  to 
the  English  government  any  notice  of  our  intentions. 

But,  though  a  solemn  declaration,  or  previous  notice  to  the 
enemy,  be  now  laid  aside,  it  is  essential  that  some  formal  public 
act,  proceeding  directly  fi:om  the  competent  source,  should  an- 
nounce to  the  people  at  home,  their  new  relations  and  duties 
growing  out  of  a  state  of  war,  and  which  should  equally  apprize 
neutral  nations  of  the  fact,  to  enable  them  to  conform  their  con- 
duct to  the  rights  belonging  to  the  new  state  of  things.  War, 
says  Vattel,(6)  is  at  present  published  and  declaredj'by  manifes- 
toes. Such  an  oificial  act  operates  from  its  date  to  legalize  all 
hostile  acts,  in  like  manner  as  a  treaty  of  peace  operates  from 
its  date  to  annul  them.  As  war  cannot  lawfully  be  commenced 
on  the  part  of  the  United  States  without  an  act  of  congress, 
such  an  act  is,  of  course,  a  formal  official  notice  to  aU  the  world, 
and  equivalent  to  the  most  solemn  declaration. 

When  war  is  duly  declared,  it  is  not  merely  a  war  between 


{a)  Sir  Wm.  Scott,  1  Dodson's  Adm.  Rep.  247. 
(6)  B.  3,  c.  4,  sec.  64. 
6* 
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State  of  war -this   and   the   adverse   government  in  their  political 

binds  sub-'  °.  ri  _x 

jeota.  characters.    Every  man  is,  in  judgment  of  law,  a  party 

to  the  acts  of  his  own  government,  and  a  war  between  the 
governments  of  two  nations,  is  a  war  between  all  the  indi- 
viduals of  the  one,  and  all  the  individuals  of  which  the  other 
nation  is  composed.  Government  is  the  representative  of  the 
will  of  all  the  people,  and  acts  for  the  whole  society.  This  is 
the  theory  in  all  governments ;  and  the  best  writers  on  the  law 
of  nations  concur  in  the  doctrine,  that  when  the  sovereign  of  a 
state  declares  war  against  another  sovereign,  it  implies  that  the 
whole  nation  declares  war,  and  that  all  the  subjects  of  the  one 
are  enemies  to  all  the  subjects  of  the  other.(a)  Very  important 
consequences  concerning  the  obligations  of  subjects  are  deduci- 

Enemy-s  "  ^le  from  this  principle. 

property      *  5g        *  When  hostilities  have  commenced,  the  first 

■withm  the 

country.  objects  that  naturally  present  themselves  for  de- 

tention and  capture,  are  the  persons  and  property  of  the  enemy, 
found  witTiin  the  territory  on  the  breaking  out  of  the  war. 
According  to  strict  authority,  a  state  has  a  right  to  deal  as  an 
enemy  with  persons  and  property  so  found  within  its  power, 
and  to  confiscate  the  property,  and  detain  the  persons  as  prison- 
ers of  war.(6).  No  one,  says  Bynkershoek,  ever  required  that 
notice  should  be  given  to  the  subjects  of  the  enemy,  to  with- 
draw their  property,  or  it  would  be  forfeited.  The  practice  of 
nations  is,  to  appropriate  it  at  once,  without  notice,  if  there  be 
no  special  convention  to  the  contrary.  But  though  Bynker- 
shoek lays  down  this,  as  well  as  other  rules  of  war,  with  great 
harshness  and  severity,  he  mentions  several  instances,  arising  in 
the  17th,  anfl  one  as  early  as  the  15th  century,  of  stipulations 
in  treaties,  allowing  foreign  subjects  a  reasonable  time  after 
the  war  breaks  out,  to  recover  and  dispose  of  their  effects, 
or  to  withdraw  them.  Such  stipulations  have  now  become 
an   established  formula   in  commercial   treaties,  (c)^     Emeri- 

(a)  Grotius,  b.  3,  c.  3,  sec.  9  ;  c.  4,  sec.  8.  Burlamaqui,  part  4,  c.  4,  sec.  20.  Vat- 
tel,"b.  3,  c.  5,  sec.  70. 

{b)  Grotius,  b.  3,  c.  9,  sec.  4 ;  c.  21,  sec.  9.  Bynk.  Qusest.  Pub.  J.  c.  2  and  7. 
Martens,  b.  8,  c.  2,  sec.  5. 

(c)  A  liberal  provision  of  this  kind  is  inserted  in  the  treaty  of  amity  and  commerce 

1  See  our  Treaties  with  Peru,  Guatemala,  and  Costa  Eioa,  10  U.  S.  Stat. 
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gon  (a)  considers  such  treaties  as  an  affirmance  of  common  right, 
or  the  public  law  of  Europe,  and  the  general  rule  laid  down  by 
some  of  the  latter  publicists  is  in  conformity  with  that  provision.(Z>) 
The  sovereign  who  declares  war,  says  Vattel,  can  neither  detain 
those  subjects  of  the  enemy  who  are  in  his  dominions  at  the 
time  of  the  declaration  of  war,  nor  their  effects.  They  came 
into  the  country  under  the  sanction  of  public  faith.  By 
permitting  them  to  enter  his  territories,  and  continue  *  there,  *  57 
the  sovereign  tacitly  promised  them  protection  and  secu- 
rity for  their  return.  He  is,  therefore,  to  allow  them  a  rea- 
sonable time  to  retire  with  their  effects,  and  if  they  stay 
beyond  the  time,  he  has  a  right  to  treat  them  as  disarmed  ene- 
mies, unless  detained  by  sickness,  or  other  insurmountable 
necessity,  and  then  they  are  to  be  allowed  a  further  time.  It 
has  been  frequently  provided  by  treaty,  that  foreign  subjects 
should  be  permitted  to  remain,  and  continue  their  business,  not- 
withstanding a  rupture  between  the  governments,  so  long  as 
they  conducted  innocently ;  and  when  there  was  no  such  treaty, 
such  a  liberal  permission  has  been  often  announced  in  the  very 
declaration  of  war.(c)  Sir  Michael  Foster  (d)  mentions  several 
instances  of  such  declarations  by  the  king  of  Great  Britain,  and 
he  says,  that  aliens  were  thereby  enabled  to  acquire  personal 
chattels,  and  to  maintain  actions  for  the  recovery  of  their  per- 
sonal rights,  in  as  full  a  manner  as  alien  friends. 

Besides  those  stipulations  in  treaties,  which  have  softened  the 
rigors  of  war  by  the  civilizing  spirit  of  commerce,  many  gov- 
ernments have  made  special  provision,  in  their  own  laws  and 
ordinances,  for  the  security  of  the  persons  and  property  of  ene- 


between  the  United  States  and  the  Republic  of  Colombia,  which  was  ratified  at  Wash- 
ington, May  27,  1825,  and  between  the  Uriited  States  and  the  Republic  of  Venezuela, 
by  the  treaty  of  friendship  and  commerce  in  May,  1836. 

(a)  Tom.  i.  p.  567. 

(6)  Vattel,  b.  3,  c.  4,  sec.  63.  Azuni,  part  2,  c.  4,  art.  2,  sec.  7.  Le  Droit  Public 
de  I'Europe,  par  Mably,  jGEuvres,  tom.  vi.  p.  334.    Burlamaqui,  p.  4,  c.  7,  sec.  6. 

(c)  Vattel,  b.  3,  c.  4,  sec.  63.  See  the  treaty  of  commerce  between  the  United 
States  and  the  Republic  of  Chili,  May,  1823,  art.  23,  which  aifords  that  permanent 
protection.! 

{d)  Discourse  of  High  Treason,  pp.  185,  186. 

1  And  see  the  Treaty  with  the  Argentine  Confederation,  July  27, 1853. 
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my's  subjects,  found  in  the  country  at  the  commencement  of 
war.  (a) 

It  was  provided  by  Magna  Charta,  (*)  that  upon  the  breaking 
out  of  war,  foreign  merchants  found  in  England,  and  belonging 
to  the  country  of  the  enemy,  should  be  attached,  "without 
harm  of  body  or  goods,"  until  it  be  known  how  English 
*58  merchants  were  treated  by  the  enemy;  and  if  gur  •mer- 
chants," said  the  charter,  "  be  safe  and  well  treated  here, 
theirs  shall  be  likewise  with  us."  It  has  been  deemed  extraor- 
dinary, that  such  a  liberal  provision  should  have  found  a  place 
in  a  treaty  between  a  feudal  king  and  his  barons ;  and  Montes- 
quieu (c)  was  struck  with  admiration  at  the  fact,  that  a  protec- 
tion of  that  kind  should  have  been  made  one  of  the  articles  of 
English  liberty.  But  this  provision  was  confined  to  the  effects 
of  alien  merchants  who  were  within  the  realm  at  the  com- 
mencement of  the  war,  and  it  was  understood  to  be  confined  to 
the  case  of  merchants  domiciled  there,  (d)  It  was  accompanied, 
also,  with  one  very  ominous  qualification ;  and  it  was  at  least 
equalled,  if  not  greatly  excelled,  by  an  ordinance  of  Charles  V. 
of  France,  a  century  afterwards,  which  declared  that  foreign 
merchants  who  should  be  in  France  at  the  time  of  the  declara- 
tion of  war,  should  have  nothing  to  fear,  for  they  should  have 
liberty  to  depart  freely  with  their  effects,  (e)  The  spirit  of  the 
provision  in  Magna  Charta  was  sustained  by  a  resolution  of  the 
judges,  in  the  time  of  Henry  VIIL,  when  they  resolved,  that  if 
a  Frenchman  came  to  England  before  the  war,  neither  his  per- 
son nor  goods  should  be  seized.  (/)  The  statute  of  staples,  of 
27  Edw.  IIL  c.  17,  made  a  stiU  more  liberal  and  precise  enact- 
ment in  favor  of  foreign  merchants,  residing  in  England,  when 
war  commenced  between  their  prince  and  the  king  of  England. 


(a)  By  the  Spanish  decree  of  Febraary,  1829,  making  Cadiz  a  free  port,  it  was  de- 
clared, that  in  the  event  of  war,  foreigners  who  had  established  themselves  there  for 
the  pm-poses  of  commerce,  and  becoming  alien  enemies  by  meaas  of  the  war,  were  to 
be  allowed  a  proper  time  to  withdraw,  and  their  property  was  to  be  sacred  from  all 
sequestration  or  reprisal. 

(6)  Ch.  30. 

(c)  Esprit  des  Loix,  20, 14. 

{d)  1  Hale's  F.  C.  93. 

(e)  Henault's  Abreg.  Chron.  torn.  i.  338. 

(/)  Bro.  tit.  Property,  pi.  38.    Jenk.  Cent.  201,  case  22. 
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They  were  to  have  convenient  warning  of  forty  days,  by  procla- 
mation, to  depart  the  realm  with  their  goods  ;  and  if  they  could 
not  do  it  within  that  time,  by  reason  of  accident,  they  were  to 
have  forty  days  more  to  pass  with  their  merchandise,  and  with 
liberty,  in  the  mean  time,  to  sell  the  same.  The  act  of  congress 
of  the  6th  of  July,  1798,  c.  73,  wSls  dictated  by  the  same  hu- 
mane and  enlightened  policy.  It  authorized  the  President, 
in  *case  of  war,  to  direct  the  conduct  to  be  observed  *59 
towards  subjects  of  the  hostile  nation,  being  aliens,  and 
within  the  United  States,  and  in  what  cases,  and  upon  what 
security,  their  residence  should  be  permitted ;  and  it  declared,  in 
reference  to  those  who  were  to  depart,  that  they  should  be 
allowed  such  reasonable  time  as  might  be  consistent  with  the 
public  safety,  and  according  to  the  dictates  of  humanity  and 
national  hospitality,  "  for  the  recovery,  disposal,  and  removal  of 
their  goods  and  effects,  and  for  their  departure." 

But  however  strong  the  current  of  authority  in  favor  jjjgjjj  of 
of  the  modern  and  milder  construction  of  the  rule  of  °?"*1?!^'J,°" 

01  enemy  s 

national  law  on  this  subject,  the  point  seems  to  be  no  property. 
longer  open  for  discussion  in  this  country ;  and  it  has  become 
definitively  settled,  in  favor  of  the  ancient  and  sterner  rule,  by 
the  Supreme  Court  of  the  United  States,  (a)  The  effect  of  war 
upon  British  property  found  in  the  United  States,  on  land,  at 
the  commencement  of  the  war,  was  learnedly  discussed  and 
thoroughly  considered,  in  the  case  of  Brown ;  and  the  Circuit 
Court  of  the  United  States,  at  Boston,  decided,  (b)  as  upon  a 
settled  rule  of  the  law  of  nations,  that  the  goods  of  the  enemy 
found  in  the  country,  and  all  the  vessels  and  cargoes  found 
afloat  in  our  ports,  at  the  commencement  of  hostilities,  were 
liable  to  seizure  and  confiscation ;  and  the  exercise  of  the  right 
rested  in  the  discretion  of  the  sovereign  of  the  nation.  When 
the  case  was  brought  up,  on  appeal,  before  the  Supreme  Court 
of  the  United  States,  the  broad  principle  was  assumed  that  war 
gave  to  the  sovereign  full  right  to  take  the  persons,  and  confis- 
cate the  property  of  the  enemy  wherever  found ;  and  that  the 
mitigations  of  this  rigid  rule,  which  the  wise  and  humane  policy 


(o)  Brown  v.  The  United  States,  8  Cranch,  110.     See,  also,  Ibid.  228,  229. 
(6)  The  cargo  of  the  ship  Emulous,  1  GalUson,  563. 
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of  modem  times  had  introduced  into  practice,  might,  more  or 
less,  affect  the  exercise  of  the  right,  but  could  not  impair  the 
right  itself.  Commercial  nations  have  always  consider- 
*60  able  property  in  *the  possession  of  their  neighbors ;  and, 
when  war  breaks  out,  the  question,  what  shall  be  done 
with  the  enemy's  property  f*ind  in  the  country,  is  one  rather  of 
policy  than  of  law,  and  is  one  properly  addressed  to  the  consid- 
eration of  the  legislature,  and  not  to  the  courts  of  law.  The 
strict  right  of  confiscation  of  that  species  of  property  existed  in 
congress,  and  without  a  legislative  act  authorizing  its  confisca- 
tion, it  could  not  be  judicially  condemned ;  and  the  act  of  con- 
gress of  1812,  declaring  war  against  Great  Britain,  was  not 
such  an  act.  *  Until  some  statute,  directly  applying  to  the  sub- 
ject, be  passed,  the  property  would  continue  under  the  protec- 
tion of  the  law,  and  might  be  claimed  by  the  British  owner  at 
the  restoration  of  peace,^ 

Though  this  decision  established  the  right,  contrary  to  much 
of  modern  authority  and  practice,  yet  a  great  point  was  gained 
over  the  rigor  and  violence  of  the  ancient  doctrine,  by  making 
the  exercise  of  the  right  to  depend  upon  a  special  act  of  con- 
gress.^ 

HostUe  em-  The  practice,  so  common  in  modern  Europe,  of  im- 
bargoes.  posing  embargoes  at  the  breaking  out  of  hostility,  has, 
apparently,  the  effect  of  destroying  that  protection  to  property, 
which  the  rule  of  faith  and  justice  gives  to  it,  when  brought 
into  the  country  in  the  course  of  trade,  and  in  the  confidence  of 
peace.  Sir  William  Scott,  in  the  case  of  The  Boedes  Lust,  (a) 
explains  this  species  of  embargo  to  be  an  act  of  a  hostile  nature,. 
and  amounting  to  an  implied  declaration  of  war,  though  liable 
to  be  explained  away  and  annulled,  by  a  subsequent  accommo- 

(a)  5  Eob.  Rep.  233. 

1  Schooner  Jnanita,  1  Newberry  Adm.  352. 

'  The  generous  policy,  respecting  enemy  property,  which  was  adopted  by  the  belligerent 
powers  in  the  late  Russian  war,  is  illustrated  by  the  Order  in  Council  of  the  British  Govern- 
ment of  the  15th  of  April,  which  was  communicated  to  the  American  Secretary  of  Stat«, 
May  9, 1854.  See  Cong.  Doc.  33  Cong.  1  Sess.  H.  E.  No.  103,  p.  5.  It  was  ordered  that 
all  Russian  merchant  ships,  which  had  sailed,  before  the  15th  of  May,  from  any  Russian 
port  in  the  Baltic  or  White  Seas,  should  be  permitted  to  enter  any  port  in  her  Majesty's 
dominions,  discharge  their  cargoes,  depart  without  molestation,  and  continue  their  Toy- 
ages  to  any  port  not  blockaded. 
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dation  between  the  nations.  The  seizure  is  an  act  at  first 
equivocal,  as  to  the  effect,  though  hostile  in  the  mere  execution, 
and  if  the  matter  in  dispute  terminates  in  reconciliation,  the 
seizure  becomes  a  mere  civil  embargo;  but  if  it  terminates 
otherwise,  the  subsequent  hostilities  have  a  retroactive  effect, 
and  render  the  embargo  a  hostile  measure,  ab  initio.  The  prop- 
erty detained  is  deemed  enemy's  property,  and  liable  to 
conderianation.  This  *  species  of  reprisals  for  some  pre-  *  61 
vious  injury  is  laid  down  in  the  books  as  a  lawful  mea- 
sure, according  to  the  usage  of  nations ;  but  it  is  often  repro- 
bated ;  and  it  cannot  well  be  distinguished  from  the  practice  of 
seizing  property  found  within  the  territory  upon  the  declaration 
of  war.  It  does  not  differ  in  substance  from  the  conduct  of  the 
Syracusans,  in  the  time  of  Dionysius  the  elder,  (and  which 
Mitford  considered  to  be  a  gross  violation  of  the  law  of  nations,) 
for  they  voted  a  declaration  of  war  against  Carthage,  and  im- 
mediately seized  the  effects  of  Carthaginian  traders  in  their 
warehouses,  and  Carthaginian  richly  laden  vessels  in  their  har- 
bor, and  sent  a  herald  to  Carthage  to  negotiate,  (a)  But  this 
act  of  the  Syracusans,  near  four  hundred  years  before  the 
Christian  era,  was  no  more  than  what  is  the  ordinary  practice 
in  England,  according  to  the  observation  of  Lord  Mansfield,  in 
Lindo  V.  Rodney.  (6)  "  Upon  the  declaration  of  war,  or  hostili- 
ties, all  the  ships  of  the  enemy,"  he  says,  "  are  detained  in  our 
ports,  to  be  confiscated  as  the  property  of  the  enemy,  if  no 
reciprocal  agreement  is  made." 

Reprisals  by  commission,  or  letters  of  marque  and  Letters  of 
reprisal,  granted  to  one  or  more  injured  subjects,  in  the  repnsai. 
name  and  by  the  authority  of  a  sovereign,  is  another 
mode  of  redress  for  some  specific  injury,  which  is  considered  to 
be  compatible  with  a  state  of  peace,  and  permitted  by  the  law 
of  nations.  The  case  arises  when  one  nation  has  committed 
some  direct  and  palpable  injury  to  another,  as  by  withholding  a 
just  debt,  or  by  Violence  to  person  or  property,  and  has  refused 
to  give  any  satisfaction.  The  reprisals  may  be  made  in  support 
of  the  rights  of  a  subject,  as  well  as  those  of  the  sovereign,  and 


(o)  Mitf.  Hist,  of  Greece,  vol.  v.  402-404. 
(6)  Doug.  Hep.  613. 
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for  the  acts  of  the  subject  as  well  as  for  those  of  the  sovereign. 
The  commission  is  not  to  be  issued  except  in  a  case  clearly- 
just — in  re  minime  dubia;  and  it  authorizes  the  seizure  of  the 
property  of  the  subjects  as  well  as  of  the  sovereign  of  the 
offending  nation,  and  to  bring  it  in  to  be  detained  as  a  pledge, 
or  disposed  of  under  judicial  sanction,  in  like  manner  as  if  it 
were  a  process  of  distress  under  national  authority  for  some 
debt  or  duty  withheld,  [a)  These  letters  of  reprisals,  as  being 
applicable  to  a  state  of  peace,  have  been  frequently  recognized 
and  regulated  by  treaty.  (6)  The  French  ordinance  of  the  ma- 
rine of  1681,  (c)  regulates  minutely  this  remedial  process,  and 
the  judicial  sanction  requisite  to  the  proceedings  under  letters 
of  reprisal,  and  which  Valin  considers  to  be  sage  precautions, 
proper  to  temper  the  rigor  of  this  perilous  mode  of  redress,  [d) 
General  reprisals  upon  the  persons  and  property  of  the  subjects 
of  another  power  are  equivalent  to  open  war ;  but  these  special 


(a)  Bynk.  Q.  J.  Pub.  t.  24.  Vattel,  b.  2,  c.  18,  sec.  342,  344,  347,  353.  Puff. 
Droit  des  Gens,  par  Barbeyrac,  b.  8,  c.  6,  sec.  13,  n.  1.  Valin,  Comm.  torn.  ii.  tit. 
des  Lettres  de  Marque,  pp.  414,  416.  Traitd  des  Prises,  p.  331.  Emerigon,  Traitfe 
des  Ass.  vol.  i.  569.  Message  of  the  President,  of  the  United  States  to  Congress, 
December  1,  1834.  The  right  of  gOTemment  to  enforce  the  just  claims  of  its  sub- 
jects'against  a  foreign  government,  for  debts  duly  contracted  and  unjustly  withheld, 
is  not  to  be  questioned.  It  is  admitted  by  statesmen  and  jurists,  and  was  so  stated 
by  Lord  Palmerston  in  the  British  Parliament,  in  July,  1847,  that  governments  had 
a  right  to  enforce  by  reprisals  the  claims  of  their  subjects  for  debts  against  the  sub- 
jects of  other  governments,  if  relief  be  denied  by  the  non-execution  or  the  improper 
administration  of  the  laws  in  the  foreign  courts.  Protection  is  due  from  government 
to  its  subjects  in  their  persons  and  property ;  but  the  interference  on  the  part  of  gov- 
ernment to  enforce  that  duty,  must  always  be  a  question  of  expediency.  The  gov- 
ernment of  the  United  States  expressly  acknowledged,  and  in  one  or  more  instances 
acted  upon  that  principle.  President  Jackson,  in  1834,  suggested  such  a  measure 
against  Prance ;  and  in  1847,  one  ground  of  the  war  between  the  United  States  and 
Mexico  was  the  non-payment  by  Mexico  of  debts  due  to  American  citizens. 

(h)  See,  for  this  purpose,  the  treaty  of  Munster,  between  Spain  and  Holland,  in 
1648.  The  treaties  between  England  and  Holland,  in  1654  and  1667.  The  treaty  of 
Kyswick,  art.  9.  The  treaty  of  Utrecht,  art.  16.  Treaty  between  the  United  States 
and  the  Republic  of  Colombia,  in  1825. 

(c)  Liv.  3,  tit.  10,  Des  ReprisaiUes. 

(d)  In  the  time  of  Edward  II.,  and  for  some  succeeding  reigns,  the  pi5wer  of  grant- 
ing letters  of  marque  and  reprisals  against  the  subjects  of  a  foreign  state,  that  refused 
to  render  justice  to  the  subjects  of  the  crown  of  England,  was  vested  in  the  Court  of 
Chancery.  It  was  in  the  nature  of  a  judicial  process  and  of  a  private  remedy.  The 
capture  was,  in  the  nature  of  a  security,  to  obtain  justice.  Lord  Campbell  on  the 
Lives  of  the  Lord  Chancellors,  vol.  i.  205. 
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letters  of  marque  and  reprisal,  limited  to  a  specific  object,  are 
spoken  of  generally,  and  even  in  the  articles  of  confederation 
of  the  United  States,  in  1781,  (a)  as  issuing  "  in  times  of  peace." 
They  are,  however,  regarded  by  Barbeyrac,  Emerigon,  and  other 
publicists,  as  a  species  of  hostility,  an  imperfect  war,  and 
usually  a  prelude  to  open  hostilities.  The  favorable  or  ad- 
verse issue  of  the  hazardous  experiment  will  depend,  in  some 
degree,  upon  the  matter  in  demand,  and,  in  a  much  greater  de- 
gree, upon  the  relative  situation,  character,  strength,  and  spirit 
of  the  nations  concerned.  (6) 

*  The  claim  of  a  right  to  confiscate  debts,  contracted  *  62 
by  individuals  in  time  of  peace,  and  which  remain  due  confiscation 
to  subjects  of  the  enemy  at  the  declaration  of  war,  of  Debts, 
rests  very  much  upon  the  same  principles  as  that  concerning 
enemy's  tangible  property,  found  in  the  country  at  the  opening 
of  the  war ;  though  I  think  the  objection  to  the  right  of  confis- 
cation, in  this  latter  case,  is  much  stronger.  In  former  times, 
the  right  to  confiscate  debts  was  admitted  as  a  doctrine  of  na- 
tional law,  and  Grotius,  Puffendorf,  and  Bynkershoek  pro- 
nounced in  favor  of  it.  (c)  It  had  the  countenance  of  the  civil 
law ;  (d)  and  even  Cieero,  in  his  Offices,  (e)  when  stating  the 
cases  in  which  promises  are  not  to  be  kept,  mentions  that  of  the 
creditor  becoming  the  enemy  of  the  country  of  the  debtor. 
Down  to  the  year  1737,  the  general  opinion  of  jurists  was  in 
favor  of  the  right;  but  Vattel  says,  that  a  relaxation  of  the 
rigor  of  the  rule  has  since  taken  place  among  the  sovereigns  of 


(a)  Art.  9. 

(5)  War  does  not  exist  merely  on  the  suspension  of  the  nsual  relations  of  peace. 
Commerce  may  be  suspended  or  interdicted  between  the  subjects  of  different  states, 
without  producing  a  state  of  war.  Reprisals  and  embargoes  are  forcible  measures 
of  redress,  but  do  not,  per  se,  constitute  war,  nor  does  the  furnishing  of  specific  assist- 
ance to  one  of  the  parties  at  war,  according  to  a  previous  stipulation.  Vide  infra, 
p.  116.  Mr.  Manning,  in  his  Commentaries  on  the  Law  of  Nations,  p.  98,  after 
showing  the  imperfect  definitions  given  by  publicists,  defines  an  open  and  solemn 
war  to  be  "  the  state  of  nations  among  whom  there  is  an  interruption  of  all  pacific 
relations,  and  a  general  contention  by  force,  authorized  by  the  sovereign," 

(c)  Grotius,  b.  1,  c.  1,  sec.  6  ;  b.  3,  c.  8,  sec.  4.  Puff.  lib.  8,  c.  6,  19,  20.  Bynk. 
lib.  1,  c.  7.  Lord  Hale  also  laid  it  down  to  be  the  law  of  England.  1  Hale's 
P.  C.  95. 

(d)  Dig.  41,  1  and  49,  15. 

(e)  Lib.  3,  c.  26. 

VOL.  I.  7 
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Europe,  and  that,  as  the  custom  has  been  generally  received, 
he  who  should  act  contrary  to  it,  would  injure  the  public  faith ; 
for  strangers  trusted  his  subjects  only  from  a  firm  persuasion 
that  the  general  custom  would  be  observed,  (a)  There  has  fte- 
quently  been  a  stipulation  in  modern  treaties,  that  debts  or 
moneys  in  the  public  funds  should  not  be  confiscated  in  the 
event  of  war ;  and  these  conventional  provisions  are  evidence 
of  the  sense  of  the  governments  which  are  parties  to  them,  and 

that  the  right  of  confiscatioif  of  debts  and  things  in  action, 
*63    is  against  good  policy,  and  ought  *to  be  discontinued. 

The  treaties  between  the  United  States  and  Colombia,  in 
1825,  and  Chili,  in  1832,  and  Venezuela,  in  1836,  and  the  Peru- 
Bolivian  Confederation,  in  1838,  and  Ecuador,  in  1839,  contain 
such  a  provision ;  but  the  treaty  between  the  United  States  and 
Great  Britain,  in  1795,  went  further,  and  contained  the  explicit 
declaration,  that  it  was  "  unjust  and  impolitic  "  that  the  debts  of 
individuals  should  be  impaired  by  national  differences.  A  very 
able  discussion  of  this  assumed  right  to  confiscate  debts  was 
made  by  Mr.  Hamilton,  in  the  numbers  of  CamiUus,  published 
in  1795.  He  examined  the  claim  to  confiscated  private  debts, 
or  private  property  in  banks,  or  in  public-funds,  on  the  ground 
of  reason  and  principle,  on  those  of  policy  and  expediency,  on 
the  opinion  of  jurists,  on  usage,  and  on  conventional  law;  and 
his  argument  against  the  justice  and  policy  of  the  claim  was 
exceedingly  powerful.  He  contended  it  to  be  against  good  faith 
for  a  government  to  lay  its  bands  on  private  property,  acquired 
by  the  permission,  or  upon  the  invitation  of  the  government, 
and  under  a  necessarily  impKed  promise  of  protection  and 
security.  Vattel  says,  that  everywhere,  in  case  of  a  war,  funds 
credited  to  th#public  are  exempt  firom  confiscation  and  seizure. 
Emerigon  (b)  and  Martens  (c)  make  the  same  declaration.  The 
practice  would  have  a  very  injurious  influence  upon  the  general 
sense  of  the  inviolability  and  sanctity  of  private  contracts  ;  and 
with  debtors  who  had  a  nice  and  accurate  sense  of  justice  and 
honor,  the  requisition  of  government  would  not  be  cheerfully  or 
readily  obeyed.     Voltaire  has  given  {d)  a  striking  instance  of 


(a)  Vattel,  b.  3,  c.  5,  sec.  77.      (b)  Des  Ass.  torn.  i.  567. 

(c)  B.  8,  c.  2,  sec.  5.  [d)  Essai  sur  les  Moeurs  et  I'Bspiit  des  Nations. 
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the  impracticability  of  confiscating  property  deposited  in  trust 
with  a  debtor,  and  of  the  firmness  of  Spanish  faith.  When 
war  was  declared  between  France  and  Spain,  in  1684,  the  king 
of  Spain  endeavored  to  seize  the  property  of  the  French 
in  Spain,  but  *  not  a  single  Spanish  factor  would  betray  *  64 
his  French  correspondent,  (a) 

Notwithstanding  the  weight  of  modern  authority,  and  of  argu- 
ment, against  this  claim  of  right  on  the  part  of  the  sovereign, 
to  confiscate  the  debts  and  funds  of  the  subjects  of  his  enemy 
during  war,  the  judicial  language  in  this  country  is  decidedly 
in  support  of  the  right.  In  the  case  of  Brown  v.  The  United 
States,  (b)  abeady  mentioned,  Judge  Story,  in  the  Circuit  Court 
in  Massachusetts,  laid  down  the  right  to  confiscate  debts  and 
enemy's  property  found  in  the  country,  according  to  the  rigorous 
doctrine  of  the  elder  jurists  ;  and  he  said  the  opinion  was  fully 
confirmed  by  the  judgment  of  the  Supreme  Court  in  Wa/re  v. 
Hylton,  (c)  where  the  doctrirte  was  explicitly  asserted'  by  some 
of  the  judges,  reluctantly  admitted  by  others,  and  denied  by 
none.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
Supreme  Court,  in  the  case  of  Brown,  observed,  that  between 
debts  contracted  under  the  faith  of  laws,  and  property  acquired 
in  the  course  of  trade  on  the  faith  of  the  same  laws,  reason  drew 
no  distinction,  and  the  right  of  the  sovereign  to  confiscate  debts 
was  precisely  the  same  with  the  right  to  confiscate  other 
property  found  in  the  country.  This  right,  *  therefore,  was  *  65 
admitted  to  exist  as  a  settled  and  decided  right,  stricto 
jure,  though,  at  the  same  time,  it  was  conceded  to  be  the  uni- 
versal practice,  to  forbear  to  seize,  and  to  confiscate  debts  and 


(a)  The  English  Coart  of  K.  B.  declared,  in  the  case  of  Wolfif  m.  Oxholm,  6  Maule 
&  Selw.  92,  that  an  ordinance  of  Denmark,  in  1807,  pending  hostilities  with  England, 
which  sequestered  debts  due  from  Danish  to  English  subjects,  and  caused  them  to  be 
paid  over  to  the  Danish  government,  was  not  a  defence  to  a  suit  in  England  for  the 
debt,  and  that  the  ordinance  was  not  conformable  to  the  usage  of  nations,  and  was 
void.  It  was  observed  by  the  court,  that  the  right  of  confiscating  debts,  contended 
for  on  the  authority  of  Vattel,  b.  2,  c.  18,  sec.  344. — b.  3,  c.  5,  sec.  77,  was  not  recog- 
nized by  Grotius,  (see  Grot.  lib.  3,  c.  7,  sec.  4. — and  c.  8,  sec.  4,)  and  was  impugned 
by  'Puffendorf  (b.  8,  c.  6,  sec.  22)  and  others;  and  that  no  instance  had  occurred 
of  the  exercise  of  the  right,  except  the  ordinance  in  question,  for  upwards  of  a 
century. 

(6)  8  Cranch,  110.  (c)  3  Dallas,  199. 


T6  OF  THE  LAW  OF  NATIONS.  [PART  I. 

credits.  We  may,  therefore,  lay  it  down  as  a  principle  of  public 
law,  so  far  as  the  same  is  understood  and  declared  by  the  highest 
judicial  authorities  in  this  country,  that  it  rests  in  the  discretion 
of  the  legislature  of  the  Union,  by  a  special  law  for  that  pur- 
pose, to  confiscate  debts  contracted  by  our  citizens,  and  due  to 
the  enemy;  but,  as  it  is  asserted  by  the  same  authority,  this 
right  is  contrary  to  universal  practice,  and  it  may,  therefore,  well 
be  considered  as  a  naked  and  impolitic  right,  condemned  by 
the  enlightened  conscience  and  judgment  of  modern  times. 

If  property  should  have  been  wrongfully  taken  by  the  state 
before  the  war,  and  be  in  the  country  at  the  opening  of  the  war, 
such  property  cannot  be  seized,  but  must  be  restored ;  because, 
to  confiscate  that  species  of  enemy's  property,  would  be  for  the 
government  to  take  advantage  of  its  own  wrong.  The  cele- 
brated Eeport  of  the  English  law  officers  of  the  crown,  1753,  in 
answer  to  the  Prussian  Memorial,  stated,  that  French  ships 
taken  before  the  war  of  1741,  werfe,  during  the  heat  of  the  war 
with  France,  as  well  as  afterwards,  restored  by  sentences  of  the 
admiralty  courts,  to  the  French  owners,  (a)     No  such  property 


(a)  The  case  of  the  Silesian  loan  contains,  in  the  discussions  between  the  Prussian 
and  British  Courts,  in  1752,  a  memorable  exposition  of  the  law  of  nations  on  the  sub- 
ject of  belligerent  rights  and  duties.  The  Report  of  the  high  and  distinguished  law 
officers  of  the  crown,  in  answer  to  the  Prussian  Memorial,  made  in  1753,  was  declared 
by  such  eminent  writers  as  Vattel  and  Montesquieu,  to  be  an  excellent  and  unanswer- 
able tract  on  the  law  of  nations.  See  the  substance  of  the  discussion  in  Wheaton's 
History  Of  the  Law  of  Jlations,  edit.  N.  Y.,  1845,  pp.  206-217,  and  the  report  at  large. 
Collectanea  Juridica,  vol.  i.  p.  95.  The  case  is  worthy  of  special  notice,  not  only  for 
the  authority  of  the  work,  but  for  the  recognition  of  the  sanctity  of  private  debts  and 
contracts,  in  opposition  to  the  pretensions  of  the  rights  of  war  and  conquest.  In  that 
case,  a  loan  of  money  was  made  by  British  creditors  to  the  Emperor  of  Germany,  in 
1735,  and  for  the  better  security  of  the  payment  of  the  loan,  with  interest,  he  mort- 
gaged his  revenues  of  the  Duchies  of  Silesia ;  and  when  Silesia  was  conquered  by 
Prussia,  the  Empress  Queen,  who  had  succeeded  to  the  sovereignty  of  the  country 
before  its  conquest,  ceded  the  Duchies  to  the  King  of  Prussia,  upon  condition  that  the 
king  should  be  responsible  for  the  debt,  and  he  assumed  the  payment  of  it.  The  king 
afterwards  seized  the  revenues,  by  way  of  reprisal  and  indemnity  against  losses  by 
British  cruisers,  under  lawful  capture  and  condemnation  by  the  laws  of  war.  The 
Report  showed,  unanswerably,  as  Montesquieu  admitted,  that  the  King  of  Prussia 
could  not  lawfully  seize  the  mortgaged  revenues  or  debt,  by  way  of  reprisal,  and  that 
he  was  bound  by  the  law  of  nations,  and  every  principle  of  justice,  to  pay  the  British 
creditors.  The  King  of  Prussia,  by  treaty  in  1756,  agreed  to  take  off  the  sequestra- 
tion laid  on  the  Silesian  debt,  and  pay  the  capital  and  interest  due  to  the  British 
creditors. 
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was  ever  attempted  to  be  confiscated ;  for  had  it  not  been  for 
the  wrong  done,  the  property  would  not  have  been  within  the 
king's  dominions.  And  yet  even  such  property  is  considered  to 
be  subject  to  the  rule  of  vindictive  retaliation ;  and  Sir  William 
Scott  observed,  in  the  case  of  The  Santa  Cruz,  (a)  that  it  was 
the  constant  practice  of  England  to  condemn  property  seized 
before  the  war,  if  the  enemy  condemns — and  to  restore,  if  the 
enemy  restores. 

*  One  of  the  immediate  and  important  consequences  *  66 

of  the  declaration  of  war,  is  the  absolute  interruption  Trading 
and  interdiction  of  all  commercial  correspondence,  with  the 
intercourse,  and  dealing  between  the  subjects  of  the 
two  countries.  The  idea  that  any  commercial  intercourse,  or 
pacific  deeQing,  can  lawfully  subsist  between  the  people  of  the 
powers  at  war,  except  under  the  clear  and  express  sanction  of 
the  government,  and  without  a  special  license,  is  utterly  incon- 
sistent with  the  new  class  of  duties  growing  out  of  a  state  of 
war.  (6)  The  interdiction  flows  necessarily  from  the  principle 
already  stated,  that  a  state  of  war  puts  all  the  members  of  the 
two  nations  respectively  in  hostility  to  each  other ;  and  to  sufier 
individuals  to  carry  on  a  friendly  or  commercial  intercourse, 
while  the  two  governments  were  at  war,  would  be  placing  the 
act  of  government  and  the  acts  of  individuals  in  contradiction 


(a)  1  Kob.  Rep.  50. 

(6)  The  doctrine  goes  to  the  extent  of  holding  it  unlawful,  after  the  commencement 
of  war,  except  under  the  special  license  of  the  govemment,  to  send  a  Tessel  to  the 
enemy's  country  to  bring  home,  with  their  permission,  one's  own  property,  which  was 
there  when  the  war  broke  out.  It  would  be  liable  to  seizure,  in  transitu,  as  enemy's 
property.  The  Rapid,  8  Cranch,  155.  J?otts  v.  Bell,  8  Term  Rep.  548.  In  the  case 
of  The  Juffrow  Catharina,  5  Rob.  Adm.  Rep.  141,  and  of  The  Hoop,  1  Rob.  196, 
Sir  William  Scott  inculcated  very  strictly  the  duty  of  applying  in  all  cases  for  the 
protection  of  a  license,  where  property  is  to  be  withdrawn  from  the  country  of  the 
enemy,  as  being  the  only  safe  course.  Mr.  Duer,  in  his  Treatise  on  Insurance,  vol.  i. 
pp.  561-566,  ably  and  successfully  contends,  that  when  a  subject  finds  himself  in  an 
enemy's  country  on  the  breaking  out  of  war,  he  may  return  diligently  to  his  country, 
with  his  property,  without  rendering  it  justly  liable  to  confiscation  by  the  prize  courts 
of  his  own  country ;  though  the  language  of  Mr.  Justice  Story,  in  the  cases  of  The 
Rapid  and  The  Mary,  in  1  Gallison,  309,  621,  goes  to  the  extent  of  the  severe  denial 
of  that  right,  under  any  circumstances.  If  the  adverse  belligerent  allows  such  a  right, 
as,  see  supra,  p.  56,  surely  his  own  country  ought  to  exercise  the  same  lenity.  Such 
was  the  decision  of  the  Supreme  Court  of  New  York,  in  Amory  v.  McGregor,  1 5 
Johnson,  R.  24. 

7* 
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to  each  other.  It  would  counteract  the  operatioijs  of  war,  and 
throw  obstacles  in  the  way  of  the  public  efforts,  and  lead  to  dis- 
order, imbecility,  and  treason.  Trading  supposes  the  existence 
of  civil  contracts  and  relations,  and  a  reference  to  courts  of 
•  justice;  and  it  is,  therefore,  necessarily,  contradictory  to  a  state 
of  war.  It  affords  aid  to  the  enemy  in  an  effectual  manner,  by 
enabling  the  merchants  of  the  enemy's  country  to  support  their 
government,  and  it  facilitates  the  means  of  conveying  intelli- 
gence, and  carrying  on  a  traitorftus  correspondence  with  the 
enemy.  These  considerations  apply  with  peculiar  force  to  mari- 
time states,  where  the  principal  object  is  to  destroy  the  marine 
resources  and  commerce  of  the  enemy,  in  order  to  force  them  to 
peace,  (a)  It  is  a  well-settled  doctrine  in  the  English  courts, 
and  with  the  English  jurists,  that  there  cannot  exist,  at  the  same 
time,  a  war  for  arms,  and  a  peace  for  commerce.  The  war  puts 
an  end  at  once  to  aU  dealing  and  all  communication  with  each 

other,  and  places  every  individual  of  the  respective  govern- 
*67     ments,  as  *well  as  the  governments  themselves,  in  a  state 

of  hostility,  {b)  ^  This  is  equally  the  doctrine  of  all  the 
authoritative  writers  on  the  law  of  nations,  and  of  the  maritime 
ordinances  of  aU  the  great  powers  of  Eiirope.  It  is  equally  the 
received  law  of  this  country,  and  was  so  decided  frequently  by 
the  congress  of  the  United  States  dtu-ing  the  revolutionary  war, 
and  again  by  the  Supreme  Court  of  the  United  States  during 
the  course  of  the  last  war ;  ancf  it  is  difficult  to  conceive  of  a 
point  of  doctrine  more  deeply  or  extensively  rooted  in  the  gen- 
eral maritime  law  of  Europe,  and  in  the  universal  and  immemo- 
rial usage  of  the  whole  community  of  the  civilized  world. 

It  follows  as  a  necessary  consequence  of  thft  doctrine 

withauene-  of  the  illegality  of  all  intercourse  or  traffic,  without 

express  permission,  that  all  contracts  with  the  enemy, 

made  during  war,  are  utterly  void.     The  insurance  of  enemy's 


(a)  1  Chitty  on  Commercial  Law,  378. 

(6)  Potts  V.  Bell,  8  Term  Eep.  548.  WlUison  v.  Patteson,  7  Taunt.  Eep.  439. 
Story,  J.,  in  The  Joseph,  1  Gallison,  549,  550.  In  The  Julia,  id.  601-603.  Jonge 
Pieter,  4  Rob.  79.     The  Hoop,  1  Rob.  199,  217.     The  Rapid,  1  Gallison,  305. 

1  Clemontson  v.  Blessig,  32  E,  L.  &  Eq.  544.  The  court  will  not  grant  a  commission  to 
examine  witnesses  in  an  enemy's  country.    Barrick  ti.  Buba,  32  E.  L,  &  Eq.  465. 
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property  is  an  illegal  contract,  because  it  is  a  species  of  trade 
and  intercourse  with  the  enemy.  The  drawing  of  a  bill  of  ex- 
change, by  an  alien  enemy,  on  a  subject  of  the  adverse  country, 
is  an  illegal  and  void  contract,  because  it  is  a  communication 
and  contract.  The  purchase  of  bills  on  the  enemy's  country,  or 
the  remission  and  deposit  of  funds  there,  is  a  dangerous  and 
illegal  act,  because  it  may  be  cherishing  the  resources  and 
relieving  the  wants  of  the  enemy.  The  remission  of  funds  in 
money  or  bills,  to  subjects  of  the  enemy,  is  unlawful.  The 
inhibition  reaches  to  every  communication,  direct  or  circuitous. 
All  endeavors  at  trade  with  the  enemy,  by  the  intervention  of 
third  persons,  or  by  partnerships,  have  equally  failed,  and  no 
artifice  has  succeeded  to  legalize  the  trade,  without  the  express 
permission  of  the  government,  (a)  Every  relaxation  of  the 
rule  tends  to  corrupt  the  allegiance  of  the  subject,  and 
prevents  *  the  war  from  fulfilling  its  end.  The  only  ex-  *  68 
ception  to  this  strict  and  rigorous  rule  of  international 
jurisprudence,  is  the  case  of  ransom  bills,  and  they  are  contracts 
of  necessity,  founded  on  a  state  of  war,  and  engendered  by  its 
violence,  (b)  It  is  also  a  further  consequence  of  the  inability  of 
the  subjects  of  the  two  states,  to  commune  or  catrry  on  any 
correspondence  or  business  together,  that  aU  commercial  part- 
nerships existing  between  the  subjects  of  the  two  parties,  prior 
to  the  war,  are  dissolved  by  the  mere  force  and  act  of  the  war 
itself;  though  other  contracts  existing  prior  to  the  war  are  not 
extinguished,  but  the  remedy  is  only  suspended,  and  this  from 
the  inability  of  an  alien  enemy  to  sue,  or  to  sustain,  in  the  lan- 
guage of  the_  civilians,  a  persona  standi  in  judicio.  The  whole 
of  this  doctrine,  respecting  the  illegality  of  any  commercial 
intercourse  between  the  inhabitants  of  two  nations  at  war,  was 
extensively  reviewed,  and  the  principal  authorities,  ancient  and 
modern,  foreign  and  domestic,  were  accurately  examined,  and 
the  positions  which  have  been  laid  down  established,  in  the  case 

(a)  Willison  v.  Patteson,  ub.  sup.  The  Indian  Chief,  3  Eob.  Eep.  22.  The  Jonge 
Pieter,  4  Rob.  Eep.  79.     The  Franklin,  6  Eob.  Eep.  127. 

(6)  There  is  another  exception  to  the  general  rule,  in  the  case  of  «  war  contract 
arising  out  of  a  pubUc  necessity,  created  by  the  war  itself.  This  is  the  case  of  a  bill 
of  exchange  drawn  upon  England  by  a  British  prisoner  in  France,  for  his  own  sub- 
sistence, and  indorsed  to  an  alien  enemy,  and  which  the  latter,  on  the  return  of  peace, 
was  allowed  to  enforce.    Antoine  v.  Morshead,  6  Taunt,  237. 
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of  Griswold  V.  WaMington,  {a)  decided  in  the  Supreme  Court 
of  New  York,  and  afterwards  affirmed  on  error. 

This  strict  rule  has  been  carried  so  far  in  the  British  admi- 
ralty, as  to  prohibit  a  remittance  of  supplies  even  to  a  British 
colony  during  its  temporary  subjection  to  the  enemy,  and  when 
the  colony  was  under  the  necessity  of  supplies,  and  was  only 
very  partially  and  imperfectly  supplied  by  the  enemy.  (6)  The 
same  interdiction  of  trade  applies  to  ships  of  truce,  or  cartel 
ships,  which  are  a  species  of  navigation  intended  for  the  recov- 
ery of  the  liberty  of  prisoners  of  war.  Such  a  special  and 
limited  intercourse  is  dictated  by  policy  and  humanity,  and  it  is 
indispensable  that  it  be  conducted  with  the  most  exact  and 
exclusive  attention  to  the  original  purpose,  as  being  the 
*  69  only  condition  upon  which  the  intercourse  *  can  be  toler- 
ated. All  trade,  therefore,  by  means  of  such  vessels,  is 
unlawful,  without  the  express  consent  of  both  the  governments 
concerned,  (c)  It  is  equally  illegal  for  an  ally  of  one  of  the 
belligerents,  and  who  carries  on  the  war  conjointly,  to  have  any 
commerce  with  the  enemy.  A  single  belligerent  may  grant 
licenses  to  trade  with  the  enemy,  and  dilute  and  weaken  his 
own  rights  at  pleasure,  but  it  is  otherwise  when  allied  nations 
are  pursuing  a  common  cause.  The  community  of  interests, 
and  object,  and  action,  creates  a  mutual  duty  not  to  prejudice 
that  joint  interest ;  and  it  is  a  declared  principle  of  the  law  of 
nations,  founded  on  very  clear  and  just  grounds,  that  one  of  the 
belligerents  may  seize  and  inflict  the  penalty  of  forfeiture  on 
the  property  of  a  subject  of  a  co-ally,  engaged  in  a  trade  with 
the  common  enemy,  and  thereby  affording  him  aid  and  comfort 
whilst  the  other  ally  was.  carrying  on  a  severe  and  vigorous 
warfare.  It  would  be  contrary  to  the  implied  contract  in  every 
such  warlike  confederacy,  that  neither  of  the  belligerents,  with- 
out the  other's  consent,  shall  do  any  thing  to  defeat  the  common 
object,  {d) 


(a)  15  Johns.  Eep.  57.  16  Johns.  Rep.  438,  S.  C.  Scholefield  v.  Eichelberger, 
7  Peters's  U.  S.  Eep.  586,  S.  P. 

(6)  Case  of  The  Bella  Gnidita,  in  1785,  cited  in  the  case  of  The  Hoop,  1  Kob.  Eep. 
207. 

(c)  The  Venus,  4  Bob.  Bep.  355.     The  Carolina,  6  Bob.  Bep.  336. 

(d)  The  Nayade,  4  Bob.  Eep.  251.     The  Neptunus,  6  Bob.  Bep.  403. 
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In  the  investigation  of  the  rules  of  the  modern  law 
of  nations,  particularly  with  regard  to  the  extensive  i}ecisions"on 
field  of  maritime  capture,  reference  is  generally  and  p"^1'°  i^^- 
freely  made  to  the  decisions  of  the  English  courts.  They  are  in 
the  habit  of  taking  accurate  and  comprehensive  views  of  gen- 
eral jurisprudence,  and  they  have  been  deservedly  followed  by 
the  courts  of  the  United  States  on  all  the  leading  points  of 
national  law.  We  have  a  series  of  judicial  decisions,  in  Eng- 
land and  in  this  country,  in  which  the  usages  and  the  duties  of 
nations  are  explained  and  declared  with  that  depth  of  research, 
and  that  liberal  and  enlarged  inquiry,  which  strengthen  and 
embellish  the  conclusions  of  reason.  They  contain  more 
intrinsic  argument,  more  full  and  precise  details,  *  more  *  70 
acctu-ate  illustrations,  and  are  of  more  authority  than  the 
loose  dicta,  of  elementary  writers.  When  those  courts  in  this 
country,  which  are  charged  with  the  sftiministration  of  interna- 
tional law,  have  differed  from  the  English  adjudications,  we 
must  take  the  law  from  domestic  sources  ;  but  such  an  alterna- 
tive is  rarely  to  be  met  with ;  and  there  is  scarcely  a  decision  in 
the  English  prize  courts  at  Westminster,  on  any  general  ques- 
tion of  public  right,  that  has  not  received  the  express  approba- 
tion and  sanction  of  our  national  courts.  We  have  attained 
the  rank  of  a  great  commercial  nation,  and  war,  on  our  part,  is 
carried  on  upon  the  same  principles  of  maritime  policy  which 
have  directed  the  forces  and  animated  the  councils  of  the  naval 
powers  of  Europe.  When  the  United  States  formed  a  compo- 
nent part  of  the  British  empire,  our  prize  law  and  theirs  was  the 
same ;  and  after  the  revolution  it  continued  to  be  the  same,  as 
far  as  it  was  adapted  to  our  circumstances,  and  was  not  varied 
by  the  power  which  was  capable  of  changing  it.  The  great 
value  of  a  series  of  judicial  decisions,  in  prize  cases,  and  on 
other  questions  depending  on  the  law  of  nations,  is,  that  they 
render  certain  and  stable  the  loose  general  principles  of  that  law, 
and  show  their  application,  and  how  they  are  understood  in  the 
country  where  the  tribunals  are  sitting.  They  are,  therefore, 
deservedly  received  with  very  great  respect,  and  are  presumptive, 
though  not  conclusive,  evidence  of  the  law  in  the  given  case. 
This  was  the  language  of  the  Supreme  Court  of  the  United 
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States,  so  late  as  1815 ;  (a)  and  the  decisions  of  the  English 
high  court  of  admiralty,  especially  since  the  year  1798,  have 
been  consulted  and  uniformly  respected  by  that  court,  as  enlight- 
ened commentaries  on  the  law  of  nations,  and  affording  a  vast 
variety  of  instructive  precedents  for  the  applications  of  the  prin- 
ciples of  that  law.  They  have  also  this  to  recommend  them  ; 
that  they  are  preeminently  distinguished  for  sagacity,  wis- 
*  71  dom,  and  learning,  as  *  well  as  for  the  chaste  and  classical 
beauties  of  their  composition. 
Many  of  the  most  important  principles  of  public  law  have 
been  brought  into  use,  and  received  a  practical  application,  and 
been  reduced  to  legal  precision,  since  the  age  of  Grotius  and 
PufFendorf ;  and  we  must  resort  to  the  judicial  decisions  of  the 
prize  tribunals,  in  Europe  and  in  this  country,  for  information 
and  authority  on  a  great  many  points,  on  which  aU  the  leading 
text-books  have  preserve!  a  total  silence.  The  complexity  of 
modern  commerce  has  swelled,  beyond  aU  bounds,  the  number 
and  intricacy  of  questions  upon  national  law,  and  particularly 
upon  the  very  comprehensive  head  of  maritime  capture.  The 
illegality  and  penal  consequences  of  trade  with  the  enemy ;  the 
illegality  of  carrying  enemy's  despatches,  or  of  engaging  in  the 
coasting,  fishing,  or  other  privileged  trade  of  the  enemy ;  the 
illegality  of  transfer  of  property  in  transitu,  between  the  neutral 
and  belligerent ;  the  rules  which  impress  upon  neutral  property 
a  hostile  character,  arising  either  from  the  domieil  of  the  neutral 
owner,  or  his  territorial  possessions,  or  his  connection  with  a 
house  in  trade  in  the  enemy's  country,  are  all  of  them  doctrines 
in  the  modern  international  law,  which  are  either  not  to  be 
found  at  aU,  or  certainly  not  with  any  fulness  of  discussion  and 
power  of  argument,  anywhere,  but  in  the  judicial  investigations 
to  which  I  have  referred,  and  which  have  given  the  highest 
authority  and  splendor  to  this  branch  of  leEirning. 

(a)  9   Cranch,  198. 
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LECTURE    IV.       - 

OF    THE    VABIOTJS    KINDS    OP   PROPERTY   LIABLE    TO    OAPTURE. 

It  becomes  important  in  a  maritime  war,  to  deter- 

.   .  ,      .  1  Property, 

mine  with  precision  what  relations  and  circumstances  when  deem- 
wiU  impress  a  hostile  character  upon  persons  and  prop- 
erty ;  and  the  modern  international  law  of  the  commercial  world 
•  is  replete  with  refined  and  complicated  distinctions  on  ■  this 
subject.  It  is  settled,  that  there  may  be  a  hostile  character 
merely  as  to  commercial  purposes,  and  hostility  may  attach  only 
to  the  person  as  a  temporary  enemy,  or  it  may  attach  only  to 
property  of  a  particular  description.  This  hostile  character,  in 
a  commercial  view,  or  one  limited  to  certain  intents  and  pur- 
poses only,  wiU  attach  in  consequence  of  having  possessions  in 
the  territory  of  the  enemy,  or  by  maintaining  a  commercial 
establishment  there,  or  by  a  personal  residence,  or  by  particular 
modes  of  traffic,  as  by  sailing  under  the  enemy's  .flag  or  pass- 
port. This  hostile  relation,  growing  out  of  particular  circum- 
stances, assumes  as  valid  the  distinction  which  has  been  taken 
between  a  permanent  and  a  temporary  alien  enemy.  A  man  is 
said  to  be  permanently  an  afien  enemy  when  he  owes  a  perma- 
nent allegiance  to  the  adverse  belligerent,  and  his  hostility  is 
commensurate  in  point  of  time  with  his  country's  quarrel.  But 
he  who  does  not  owe  a  permanent  allegiance  to  the  enemy,  is 
an  enemy  only  during  the  existence  and  continuance  of  certain 
circumstances.  A  neutral,  for  instance,  said  Ch.  J.  Byre,  {a) 
can  be  an  alien  enemy  only  with  respect  to  his  acts  done  under 
a  local  or  temporary  EiUegiance  to  a  power  at  war,  and  when 
his  temporary  allegiance  determines,  his  hostitle  character  de- 
termines also. 

(a)  Sparenburgh  v.  Bannatyne,  1  Bos.  &  Pull.  163. 
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It  -was  considered  by  Sir  William  Scott,  in  the  case  of  The 
Phmnix,  (a)  and  again,  in  the  case  of  The  Vrow  Anna  Gatha- 
rina  (b)  to  be  a  fixed  principle  of  maritime  law,  that  the  posses- 
sion of  the  soil  impressed  upon  the  owner  the  character  of  the 
country,  so  far  as  the  produce  of  the  soil  was  concerned,  wher- 
ever the  local  residence  of  the  owner  might  be.  The  produce 
of  a  hostile  soil  l?ears  a  hostile  character  for  the  purpose  of 
capture,  and  is  the  subject  of  legitimate  prize  when  taken  in  a 
course  of  transportation  to  any  other  country.  The  enemy's 
lands  are  supposed  to  be  a  great  source  of  his  wealth,  and,  per- 
haps, the  most  solid  foundation  of  his  power ;  and  whoever 
owns  or  possesses  land  in  the  enemy's  country,  though  he  may 
in  fact  reside  elsewhere,  and  be  in  every  other  respect  a  neutral 
or  friend,  must  be  taken  to  have  incorporated  himself  with  the 
nation,  so  far  as  he  is  a  holder  of  the  soil ;  and  the  produce  of . 
that  soil  is  held  to  be  enemy's  property,  independent  of  the  per- 
sonal residence  or  occupation  of  the  owner.  The  reasonable- 
ness of  this  principle  will  be  acceded  to  by  all  maritime  nations ; 
and  it  was  particularly  recognized  as  a  valid  doctrine  by  the 
Supreme  Court  of  the  United  States,  in  Bentzon  v.  Boyle,  (c) 

If  a  person  has  a  settlement  in  a  hostile  country  by 
the  enemy's  the  maintenance  of  a  commercial  establishment  there, 
coun  ry.  ^^  ^^j  ^^  Considered  a  hostile  character,  and  a  subject 
of  the  enemy's  country,  in  regard  to  his  commercial  transac- 
tions connected  with  that  establishment.  The  position  is  a 
dear  one,  that  if  a  person  goes  into  a  foreign  country,  and 
engages  in  trade  there,  he  is,  by  the  law  of  nations,  to  be  con- 
sidered a  merchant  of  that  country,  and  a  subject  for  all 
*  75  civil  purposes,  *  whether  that  country  be  hostile  or  neutral ; 
and  he  cannot  be  permitted  to  retain  the  privileges  of  a 
neutral  character,  during  his  residence  and  occupation  in  an 
enemy's  country,  (rf)  ^     This  general  rule  has  been  applied  by 


(a)  5  Rob.  Eep.  21.  (6)  5  Eob.  Eep.  161.  (c)  9  Cranch,  191. 

(d)  Wilson  V.  Marryat,  8  Term  Eep.  31.  M'Connell  v.  Hector,  3  Bos.  &  Pull.  113. 
The  Indian  Chief,  3  Eob.  Eep.  12.  The  Anna  Catharina,  4  Eob.  Eep.  107.  The 
President,  5  Eob.  Rep.  277.    Lord  Stowell,  1  Hagg.  Adm.  Eep.  103,  104. 

1  The  Amado,  1  Newberry  Adm.  400.    The  Aiua,  28  E.  L.  &  Eq.  600. 
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the  English  courts  to  the  case  of  Englishmen  residing  in  a 
neutral  country,  and  they  are  admitted,  in  respect  to  their  bond 
fide  trade,  to  the  privileges  of  the  neutral  character,  (a)  In  the 
case  of  The  Danous,  {b)  the  rule  was  laid  down  by  the  English 
House  of  Lords,  in  1802,  in  unrestricted  terms ;  and  a  British- 
born  subject,  resident  in  Portugal,  was  allowed  the  benefit  of 
the  Portuguese  character,  so  far  as  to  render  his  trade  with 
Holland,  then  at  war  with  England,  not  impeachable  as  an 
illegal  trade.  The  same  rule  was  afterwards  applied  (c)  to  a 
natural-born  British  subject  domiciled  in  the'  United  States,  and 
it  was  held,  that  he  might  lawfully  trade  to  a  country  at  war 
with  England,  but  at  peace  with  the  United  States. 

This  same  principle,  that,  for  all  commercial  purposes,  the 
domicil  of  the  party,  without  reference  to  the  place  of  birth, 
becomes  the  test  of  national  character,  has  been  repeatedly  and 
explicitly  admitted  in  the  courts  of  the  United  States.  If  he 
resides  in  a  belligerent  country,  his  property  is  liable  to  capture 
as  enemy's  property,  and  if  he  resides  in  a  neutral  country,  he 
enjoys  all  the  privileges,  and  is  subject  to  all  the  inconveniences, 
of  the  neutral  trade. .  He  takes  the  advantages  and  dis- 
advantages, whatever  they  *  may  be,  of  the  country  of  his  *  76 
residence,  (d)  The  doctrine  is  founded  on  the  principles 
of  national  law,  and  accords  with  the  reason  and  practice  of  all 
civilized  nations.  Migrcms  Jwra  ammittat  ac  Privilegia  et  im- 
mimitates  domicilii  prions,  (e)  A  person  is  not,  however,  per- 
mitted to  acquire  a  neutral  domicil,  that  will  protect  such  a 
trade  in  opposition  to  the  belligerent  claims  of  his  native  coun- 
try, -if  he  emigrate  from  that  country  flagrante  bello.  (/)  Vat- 
tel  {g)   denies  explicitly  the  right  of  emigration  in   a  war  in 


(a)  M'Connell  v.  Hector,  3  Bos.  &  Pull.  113.    The  Emanuel,  1  Rob.  Rep.  296. 

(6)  Cited  in  4  Rob.  Rep.  255,  note. 

(c)  Bell  V.  Reid,  1  Manle  &  Selw.  726." 

(<i)  Case  of  the  Sloop  Chester,  2  Dallas,  41.  MuiTay  v.  Schooner  Betsey,  2 
Cranch,  64.  Maley  v.  Shattuck,  3  Cranch,  488.  Livingston  v.  Maryland  Insurance 
Co.  7  Cranch,  506.    The  Venus,  8  Cranch,  253.     The  Frances,  8  Cranch,  363. 

(e)  Voet,  Comm.  ad  Pand.  torn.  i.  347. 

(/)  The  Dos  Hermanos,  2  Wheaton,  76. 

(g)  B.  1,  t.  19,  sec.  220-223. 
VOL.  I.  8 
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which  his  country  is  involved.     It  would  be  a  criminal  act.  (a) 
This  doctrine  is  considered  as  settled  in  the  United  States,  (b) 

The  only  limitation  upon  the  principle  of  determining  the 
character  from  residence,  is,  that  the  party  must  not  be  found 
in  hostility  to  his  native  country.  He  niust  do  nothing  uncon- 
sistent  with  his  native  allegiance  ;  and  this  qualification  is  an- 
nexed to  the  rule  by  Sir  William  Scott,  in  the  case  of  The 
Emanuel,  and  the  same  qualification  exists  in  the  French  law, 
as  well  since  as  before  their  revolution,  (c)  It  has  been  ques- 
tioned, whether  the  rule  does  not  go  too  far,  even  with  this 
restriction  ;  but  it  appears  to  be  too  well  and  solidly  settled  to 
be  now  shaken. 

Domioii  I*  ^as  been  a  question  admitting  of  much  discus- 
its  test.  g^Qjj  ^^(j  difficulty,  arising  from  the  complicated  char- 
acter of  commercial  speculations,  what  state  of  facts  constitutes 
a  residence  so  as  to  change  or  fix  the  commercial  character  of 
the  party.  The  cmimus  mcmendi  appears  to  have  been  the  point 
to  be  settled.  The  presumption,  arising  from  actual  residence 
in  any  place,  is,  that  the  party  is  there  cmimo  mcmendi,  and  it 
lies  upon  him  to  remove  the  presumption,.if  it  should  be  requi- 
site for  his  safety,  (d)  If  the  intention  to  establish  a  per- 
*77  manent  residence  be  ascertained,  the  recency  *of  the 
establishment,  though  it  may  have  been  for  a  day  only,  is 
immaterial.  If  there  be  no  such  intention,  and  the  residence  be 
involuntary  or  constrained,  then  a  residence,  however  long,  does 
not  change  the  original  character  of  the  party,  or  give  him  a 
new  and  hostile  one.  (e)  But  the  circumstances  requisite  to 
establish  the  domicil  are  flexible,  and  easily  accommodated  to 
the  real  truth  and  equity  of  the  case.  Thus  it  requires  fewer 
circumstances  to  constitute  domicil  in  the  case  of  a  native  sub- 
ject, who  returns  to  reassume  his  original  character,  than  it  does 
to  impress  the  national  character  on  a  stranger.  (/)     The  quo 

(a)  See,  also,  to  the  same  effect,  Grotius,'  lib.  2,  c.  5,  sec.  2.  PufFendorf  par  Bar- 
beyrac,  b.  8,  o.  11,  sec.  3.' 

(6)  Duer  on  Insurance,  vol.  i.  521. 

(c)  1  Rob.  Kep.  296.  Code  Napoleon,  Nos.  17,  21.  Pothier's  Traits  du  Droit  de 
Propri^te,  No.  94. 

{d)  The  Bernon,  1  Eob.  Rep.  102. 

(e)  The  Diana,  5  Rob.  Rep.  60.    The  Ocean,  5  Rob.  Eep.  90. 

(/)  La  Virginie,  5  Eob.  Rep.  99. 
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animo  is,  in  each  case,  the  real  subject  of  inquiry ;  and  when 
the  residence  exists  freely,  without  force  or  restraint,  it  is  usu- 
ally held  to  be  complete,  whether  it  be  an  actual,  or  only  an 
implied  residence. 

When  the  residence  is  once  fbced,  and  has  communicated  a 
national  character  to  the  party,  it  is  not  divested  by  a  periodical 
absence,  or  even  by  occasional  visits  to  his  native  country,  (a) 
Nor  is  it  invariably  necessary  that  the  residence  be  personal,  in 
order  to  impress  a  person  with  a  national  character.  The  gen- 
eral rule  undoubtedly  is,  that  a  neutral  merchant  may  trade  in 
the  ordinary  manner,  to  the  country  of  a  belligerent,  by  means 
of  a  stationed  agent  there,  and  yet  not  contract  the  character  of 
a  domiciled  person.  But  if  the  principal  be  trading,  not  on  the 
ordinary  footing  of  a  foreign  merchant,  but  as  a  privileged 
trader  of  the  enemy,  such  a  privileged  trade  puts  him  on  the 
same  ground  with  their  own  subjects,  and  he  would  be  consid- 
ered as  sufficiently  inve.sted  with  the  national  character  by  the 
residence  of  his  agent.  Sir  William  Scott,  in  the  case  of  The 
Anna  Catharina,  (b)  applied  this  distinction  to  the  case  of 
*a  neutral,  invested  with  the  privileges  of  a  Spanish  mer-  *78 
chant,  and  the  full  benefit  of  the  Spanish  character ;  and 
this  case  has  been  followed  to  its  fullest  extent  in  this  coun- 
try, (c)  It  affords  a  sample  of  that  piercing  and  unwearied 
investigation  which  •  the  courts  of  admiralty  have  displayed,  in 
unravelling  the  intricate  process  by  which  an  enemy's  trade 
was  attempted  to  be  protected  from  hostile  seizure,  and  in  the 
application  of  sound  principles  of  national  law  to  new  and  com- 
plex cases.  On  the  same  ground  it  has  been  decided,  (d)  that 
an  American  consul-general  in  Scotland,  committing  his  whole 
duty  to  vice-consuls,  was  deemed  to  have  lost  his  neutral  char- 
acter by  engaging  in  trade  in  France ;  and  it  is  well  settled, 
that  if  a  foreign  consul  carries  on  trade  as  a  merchant,  in  an 


(a)  1  Acton,  116.  9  Cranch,  4U.  Marshall,  Ch.  J.,  The  Triendschaft,  3  Wheaton, 
14. 

(6)  4  Eob.  Rep.  107. 

(c)  The  Indiano,  2  Gallison,  268.  In  this  case,  says  Mr.  Daer,  in  his  work  on  In- 
surance, vol.  i.  527,  the  language  of  Mr.  Justice  Story  reflects  the  spirit  and  emulates 
the  style  ef  the  illustrious  judge  whose  doctrines  he  adopts  and  defends. 

(d)  The  Dree  Gebroeders,  4  Eob.  Rep.  232. 
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enemy's  country,  his  consular  residence  and  character  will  not 
protect  that  trade  from  interruption  by  seizure  and  condemna- 
tion as  enemy's  property,  (a) 

A  national  character,  acquired  by  residence,  may  be  thrown 
off  at  pleasure,  by  a  return  to  the  native  country.^  It  is  an  ad- 
ventitious character,  and  ceases  by  non-residence,  or  when  the 
party  puts  himself  in  motion  bona  fide,  to  quit  the  country  sine 
emimo  revertendi ;  and  such  an  intention  is  essential,  in  order  to 
enable  the  party  to  reassume  his  aative  character,  {b)  In  the 
case  of  The  Vemis,  (c)  the  decisions  of  the  English  courts  on 
the  subject  of  national  character  acquired  by  residence,  and  on 
the  consequences  of  such  acquired  character,  were  recognized 
as  being  founded  on  sound  principles  of  public  law.     It  was 

declared,  that  the  law  of  nations  distinguishes  between  a 
*  79    temporary  residence  in  a  foreign  '  country  for  a  special 

purpose,  and  a  residence,  accompanied  with  an  intention 
to  make  it  the  party's  domicil,  or  perrnanent  place  of  abode  5 
and  that  the  doctrine  of  the  prize  courts,  and  the  common-law 
courts  of  England,  was  the  same  on  this  subject  with  that  of 
the  public  jurists.  As  a  consequence  of  the  doctrine  of  domi- 
cil, the  court  decided,  that  if  a  citizen  of  the  United  States 
should  establish  his  commercial  domicil  in  a  foreign  country, 
and  hostilities  should  afterwards  break  out  between  that  coun- 
try and  the  United  States,  his  property,  shipped  before  knowl- 
edge of  the  war,  and  while  that  domicil  continued,  would  be 


(a)  Vattel,  b.  4,  c.  8,  sec.  114'.  The  Indian  Chief,  3  Rob.  Eep.  22.  Albrecht  w. 
Sussinan,  2  Ves.  &  Bea.  323.  Arnold  &  Ramsey  v.  XT.  I.  Company,  1  Johns.  Cas. 
363. 

(i)  The  Indian  Chief,  3  Rob.  Eep.  12.    The  Friendschaft,  3  Wheaton,  14. 

(c)  8  Cranch,  253.  The  Venus.  In  this  case,  Ch.  J.  Marshall  dissented  from  the 
decision  of  the  court,  and  contended  that  a  commercial  domicil,  wholly  acquired  in 
time  of  peace,  ceased  at  the  commencement  of  hostilities,  which  superseded  the  mo- 
tives that  alone  induced  the  foreign  residence  ;  that  the  presumption  of  an  intention 
to  return  to  the  native  countiy  at  the  first  opportunity,  was  to  be  entertained  ;  and  that 
this  presumption  ought  to  shield  the  property  from  condemnation  until  delay  or  cir- 
cumstances should  destroy  that  presumption.  Mr.  Duer,  in  his  Treatise  on  Insur- 
ance, vol.  i.  494-508,  considers  this  opinion  of  the  Ch.  J.  as  exceedingly  able,  and  he 
evidently  concurs  m  that  opinion.  There  is  no  doubt  of  its  superior  solidity  and 
justice'. 


1  United  States  v.  Guillem,  11  How.  U.  S.  47. 
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liable  to  capture,  on  the  ground  that  his  permanent  residence 
had  stamped  him  with  the  national  character  of  that  country. 
The  hostile  character  was  deemed  to  attach  to  the  American 
citizen,  only  in  respect  to  his  property  connected  with  his  resi- 
dence in  the  enemy's  country ;  and  the  converse  of  the  propo- 
sition was  also  true,  that  the  subject  of  a  belligerent  state,  dom- 
iciled in  a  neutral  country,  was  to  be  considered  a  neutral  by 
both  the  belligerents,  in  reference  to  his  trade.  The  doctrine  of 
enemy's  property,  arising  from  a  domicil  in  an  enemy's  coun- 
try, is  enforced  strictly  ;  and  equitable  qualifications  of  the  rule 
are  generally  disallowed,  for  the  sake  of  preventing  frauds  on 
belligerent  rights,  and  to  give  the  rule  more  precision  and  cer- 
tainty. 

In  the  law  of  nations,  as  to  Europe,  the  rule  is,  that  men  take 
their  national  character  from  the  general  character  of  the  country 
in  which  they  reside ;  and  this  rule  applies  equally  to  America. 
But  in  Asia  and  Africa  an  immiscible  character  is  kept  up,  and 
Europeans,  trading  under  the  protection  of  a  factory,  take  their 
national  character  from  the  establishment  under  which  they  live 
and  trade.  This  rule  applies  to  those  parts  of  the  world  from 
obvious  reasons  of  policy,  because  foreigners  are  not  admitted 
there,  as  in  Europe,  "  and  the  western  part  of  the  world,"  into 
the  general  body  and  mass  of  the  society  of  the  nation,  but 
they  continue  strangers  and  sojourners,  not  acquiring  any 
national  *  character  under  the  general  sovereignty  of  the  *80 
country,  (a) 

National  character  may  be  acquired  in  consideration  character 
of  the  traffic  in  which  the  party  is  concerned'.  If  a  '^°™  i^^^f^e- 
person  connects  himself  with  a  house  of  trade  in  the  enemy's 
country,  in  time  of  war,  or  continues  during  a  war,  a  connection 
formed  in  a  time  of  peace,  he  cannot  protect  himself  by  having 
his  domicil  in  a  neutral  country.  He  is  considered  as  impressed 
with  a  hostile  character,  in  reference  to  so  much  of  his  com- 
merce 3.S  may  be  connected  with  that  establishment.  The  rule 
is  the  same,  whether  he  maintains  that  establishment  as  a  part- 
,ner  or  as  a  sole  trader.  (6)     The  Supreme  Court  of  the  United 


(a)  The  Indian  Chief,  3  Kob.  Rep.  22. 

(6)  The   Vigilantia,  1  Rob.  Rep.  1.    The  Portland,  3  Rob.  Rep.  41.    The  In- 
8* 
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States,  referring  to  the  English  prize  cases  on  this  subject, 
observed,  that  they  considered  the  rule  to  be  inflexibly  settled, 
and  that  they  were  not  at  liberty  to  depart  from  it,  whatever 
doubt  might  have  been  entertained  if  the  case  was  entirely 
new. 

But  though  a  belligerent  has  a  right  to  consider  as  enemies 
all  persons  who  reside  in  a  hostile  country,  or  maintain  commer- 
cial establishments,  there,  whether  they  be  by  birth  neutrals,  or 
allies,  or  fellow-subjects,  yet  the  rale  is  accompanied  with  this 
equitable  qualification,  that  they  are  enemies  sub  modo  only,  or 
in  reference  to  so  much  of  their  property  as  is  connected  with 
that  residence  or  establishment.  This  nice  and  subtle  distinc- 
tion allows  a  merchant  to  act  in  two  characters,  so  as  to  protect 
his  property  connected  with  his  house  in  a  neutral  country,  and 
to  subject  to  seizure  and  forfeiture  his  effects  belonging  to  the 
establishment  in  the  belligerent  country.  So  there  may  be  a 
partnership  between  two  persons,  the  one  residing  in  a  neutral, 

and  the  other  in  a  belligerent  country,  and  the  trade  of  one 
*  81    *  of  them  with  the  enemy  will  be  held  lawful,  and  that  of 

the  other  unlawful,  and  consequently  the  share  of  one 
partner  in  the  joint  traffic  will  be  condemned,  while  that  of  the 
other  will  be  restored.  This  distinction  has  been  frequently 
sustained,  notwithstanding  the  difficulties  that  may  attend  the 
discrimination  between  the  innocent  and  the  noxious  trade, 
and  the  rule  has  been  introduced  into  the  maritime  law  of  this 
country,  {a) 
„  ,    .  ,        The  next  mode  in  which  a  hostile  character  may  be 

Colonial     .  •' 

trade  of  the  impressed,  according  to  the  doctrine  of  the  English 
epemy.  courts,  is  by  dealing  in  those  branches  of  commerce 
which  were  confined,  in  time  of  peace,  to  the  subjects  of  the 
enemy.  There  can  be  no  doubt,  that  a  special  license,  granted 
by  a  belligerent  to  a  neutral  vessel,  to  trade  to  her  colony,  with 
all  the  privileges  of  a  native  vessel,  in  those  branches  of  com- 
merce which  were  before  confined  to  native  subjects,  would 
warrant  the  presumption  that   such  vessel  was  adopted  and 

diano,  2  Galllson,  268.  The  Antonia  Johanna,  1  Wheaton,  159.  The  Friendsehaft, 
4  Wheaton,  105. _ 

(a)  The  Portland,  3  Rob.  Rep.  41.     The  Herman,  4  Rob.  Rep.  228.     The  Jonge 
Claseina,  5  Rob.  Rep.  297.    The  San  Jose  Indiano,  2  Gall.  Rep.  268. 
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naturalized,  or  that  such  permission  was  granted  in  fraud  of  the 
belligerent  right  of  capture,  and  the  property  so  covered  may 
reasonably  be  regarded  as  enemy's  property.  This  was  the 
doctrine  in  the  case  of  Berens  v.  Rucker,  as  early  as  1760.  (a) 
But  the  English  rule  goes  further,  and  it  annexes  a  hostile  char- 
acter, and  the  penal  consequences  of  confiscation,  to  the  ship 
and  cargo  of  a  neutral  engaged  in  the  colonial  or  coasting  trade 
of  the  enemy,  not  open  to  foreigners  in  time  of  peace,  but  con- 
fined to  native  subjects  by  the  fundamental  regulations  of  the 
state.  This  prohibition  stands  upon  two  grounds :  1st.  That  if 
the  coasting  or  colonial  trade,  reserved  by  the  permanent  policy 
of  a  nation  to  its  own  subjects  and  vessels,  be  opened  to  neu- 
trals during  war,  the  act  proceeds  from  the  pressure  of  the  naval 
force  of  the  enemy,  and  to  obtain  relief  from  that  pressue.  The 
neutral  who  interposes  to  relieve  the  belligerent,  under 
such  circumstances,  *  rescues  him  from  the  condition  to  *82 
which  the  arms  of  the  enemy  had  reduced  him,  restores  to 
him  those  resources  which  had  been  wrested  from  him  by  the 
arms  of  his  adversary,  and  deprives  that  adversary  of  the  advan- 
tages which  successful  war  had  given  him.  This  the  opposing 
belligerent  pronounces  a  departure  from  neutrality,  and  an  in- 
terference in  the  war,  to  his  prejudice.  2d.  If  the  trade  be  not 
opened  by  law,  the  neutral  employed  in  a  trade  reserved  by  the 
enemy  to  his  own  vessels,  identifies  himself  with  that  enemy, 
^and  assumes  his  character.  These  principles  first  became  a 
subject  of  interesting  discussion  in  the  war  of  1756,  and  they 
are  generally  known  in  England,  and  in  this  country,  by  the 
appellation  of  the  rule  of  1756 ;  but  the  rule  is  said  to  have 
been  asserted  before  that  period. 

In  the  letter  of  PufFendorf  to  Groningius,  published 
in  1701,(6)  he  says  that  the  English  and  the  Dutch 
were  willing  to  leave  to  neutrals  the  commerce  they  were  accus- 
tomed to  carry  on  in  time  of  peace,  but  were  not  willing  to 
allow  them  to  avail  themselves  of  the  war  to  augment  it,  to  the 
prejudice  of  the  English  and  the  Dutch.      The  French  ordi- 


(a)  1  Wm.  Bl.  Eep.  313.  See,  also,  the  case  of  The  Princessa,  2  Eob.  52.  The 
Anna  Catharina,  4  Rob.  107.  The  Eendsborg,  Ibid.  121.  The  Vrow  Anna  Catha- 
rina,  5  Rob.  15. 

(6)  Puff.  Droit  des  Gens,  par  Barbeyrac,  torn.  ii.  .558, 
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nances  of  1704  and  1744,(a)  have  been  considered  as  founded 
upon  the  basis  of  the  same  rule,  and  regulations  are  made  to 
enforce  it,  and  to  preserve  to  neutrals  the  same  trade  which  they 
had  been  accustomed  to  enjoy  in  peace,  and  to  prohibit  them 
from  engaging  in  the  (colonial  trade  of  the  enemy.  There  is 
some  evidence,  also,  that  in  the  reign  of  Charles  II.,  neutral 
vessels  were  considered,  both  by  England  and  Holland,  to  be 
liable  to  capture  and  condemnation,  for  being  concerned  in  the 
coasting  trade  of  the  enemy.  Tfee  Dutch,  at  that  day,  con- 
tended for  this  neutral  exclusion,  on  the  authority  of  general 
reasoning  and  the  practice  of  nations  ;  and  the  same  rule  is  said 
to  have  been  asserted  in  the  English  courts,  in  the  war  of  1741, 

and  the  exclusion  of  neutral  vessels  from  the  coasting  trade 
*  83     of  the  enemy  was   declared  to  stand  upon  *  the  law  of 

nations,  (b)  But  it  was  in  the  war  of  1756  that  the 
rule  awakened  general  and  earnest  attention.  Mr.  Jenkinson, 
in  his  "  Discourse  on  the  conduct  of  Great  Britain  in  respect  to 
neutral  nations,"  written  in  1757,  considered  it  to  be  unjust  and 
illegal  for  neutrals  to  avail  themselves  of  the  pressure  of  war,  to 
engage  in  a  new  species  of  traffic,  not  permitted  in  peace,  and 
which  the  necessities  of  one  belligerent  obliged  him  to  grant  to 
the  detriment,  or  perhaps  to  the  destruction  of  the  other.(c)  On 
the  other  hand,'  Hiibner,  who  published  his  treatise  (d)  in  1759, 
is  of  opinion  that  neutrals  may  avail  themselves  of  this  advan- 
tage presented  by  the  war,  though  he  admits  the  lawfulness  of 
the  trade  to  be  a  question  of  some  uncertainty. 

Thus  seemed  to  stand  the  authority  of  the  rule  of  1756,(e) 

(a)  2  Valin's  Com.  248,  250. 

(6)  6  Rob.  Rep.  74,  note,  and  252,  note. 

(c)  In  the  British-  memorial,  addressed  to  the  Deputies  of  the  States  General  of 
Holland,  December  22d,  1758,  the  injustice  of  neutrals  in  assuming  the  enemy's 
carrying  trade  was  urged,  and  it  was  declared  that  their  high  mightinesses  had  never 
suffered  such  a  trade,  and  that  it  had  been  opposed  in  all  countries  in  like  circum- 
stances. 

(d)  De  la  Saisie  des  Batimens  Neutres.  Mr.  Wheaton,  in  his  History  of  the  Law 
of  Nations  in  Europe  and  America,  New  York,  1845,  pp.  219-228,  has  given  a  sum- 
mary of  the  two  smaU  Tolumes  of  Hiibner  on  neutral  rights ;  and  he  says  that  the 
doctrines  of  Hubner  found  but  little  favor  with  the  public  jurists,  his  contemporaries. 
It  is  a  work  of  inferior  weight  and  authority. 

(c)  It  stood  upon  loose  grounds,  in  point  of  ofiBcial  authority,  according  to  the  able 
examination  of  the  documentary  evidence  of  the  rule,  given  in  a  note  to  the  first 
volume  of  Mr.  Wheaton's  Reports,  App.  note  3. 
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when  it  was  revived  and  brought  into  operation  by  England,  in 
the  war  of  1793,  and  again  upon  the  renewal  of  war  in  1803. 
The  rule  was  enforced  by  her,  under  occasional  relaxations, 
during  the  long  course  of  the  wars  arising  out  of  the  French  revo- 
lution ;  and  it  was  frequently  vindicated  by  Sir  WiUiam  Scott, 
in  the  course  of  his  judicial  decisions,  with  his  customary  ability 
and  persuasive  manner,  as  a  rule  founded  in  natural  justice,  and 
the  established  jurisprudence  of  nations.(a)  On  the  other  hand, 
the  government  of  the  United  States  constantly  and  earnestly 
protested  against  the  legality  of  the  rule,  to  the  extent  claimed 
by  Great  Britain ;  and  they  insisted,  in  their  diplomatic 
intercourse,  that  the  *  rule  was  an  attempt  to  establish  "a  *  84 
new  principle  of  the  law  of  nations,"  and  one  which  sub- 
verted "  many  other  principles  of  great  importance,  which  have 
heretofore  been  held  sacred  among  nations."  They  insisted, 
that  neutrals  were  of  right  entitled  "  to  trade,  with  the  excep- 
tion of  blockades  and  contrabands,  to  and  between  all  porls  of 
the  enemy,  and  in  all  articles,  although  the  trade  should  not 
have  been  opened  to  them  in  time  of  peace."  (b)  It  was  con- 
sidered to  be  the  right  of  every  independent  power  to  treat,  in 
time  of  peace,  with  every  other  nation,  for  leave  to  trade  with 
its  colonies,  and  to  enter  into  any  trade,  whether  new  or  old, 
that  was  not  of  itself  illegal,  and  a  violation  of  neutrality.  One 
state  had  nothing  to  do  with  the  circumstances  or  motives  which 
induced  another  nation  to  open  her  ports.  The  trade  must  have 
a  direct  reference  to  the  hostile  efforts  of  the  belligerents,  like 
dealing  in  contraband,  in  order  to  render  it  breach  of  neu- 
trality. The  rule  of  1756,  especially  in  respect  to  colonial  trade, 
has  also  been  attacked  and  defended  by  writers  in  this  country, 
with  ability  and  learning ;  and  though  the  rule  would  seem  to 
have  received  the  very  general  approbation  of  British  lawyers 
and  statesmen,  yet  it  was  not  exempt  from  severe  criticism,  even 
in  distinguished  publications  in  that  country.  The  principle  of 
the  rule  of  1756  may,  therefore,  very  fairly  be  considered  as  one 
unsettled  and  doubtful,  and  open  to  future  and  vexed  discussion. 
The  Chief  Justice  of  the  United  States,  in  the  case  of  The  Com- 

{a)  The  Immanuel,  2  Rob.  Aim.  Bep.  186,  and  Rob.  Bep.  passim. 
(6)  Mr.  Monroe's  Letter, to  Lord  Mulgrave,  of  September  23d,  1805,  and  Mr. 
Madison's  Letter  to  Messrs.  Monroe  and  Pinckney,  dated  May  17th,  1806. 
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mercen,{a)  alluded  to  the  rule,  but  purposely  avoided  expressing 
any  opinion  on  the  correctness  of  the  principle.  It  is  very  pos- 
sible, that  if  the  United  States  should  attain  that  elevation  of 

maritime  power  and  influence  which  their  rapid  growth 
*85     and  great  resources  seem  to  indicate,  'and  which  shall 

prove  sufficient  to  render  it  expedient  for  her  maritime 
enemy  (if  any  such  enemy  shall  ever  exist)  to  open  all  his 
domestic  trade  to  enterprising  neutrals,  we  might  be  induced  to 
feel  more  sensibly  than  we  have  hitherto  done,  the  weight  of  the 
arguments  of  the  foreign  jurists  in  favor  of  the  policy  and  equity 
of  the  rule.  (6) 


(a)  1  Wheaton,  396. 

(6)  On  the  subject  of  neutral  trade  between  the  colony  and  the  mother  country  of  a 
belligerent  power,  it  was  a  question  discussed  in  the  English  admiralty,  in  the  case  of 
The  Polly,  (1800,)  whether  the  fact  of  a  cargo,  consisting  of  Spanish  colonial  pro- 
duce, imported  from  the  Haranna  in  an  American  ship  to  the  ITnited  States,  and  after 
being  landed  and  duties  paid,  reexported  in  the  same  vessel  to  Spain,  was  sufiicient  to 
break  the  continuity  of  the  voyage  from  the  enemy's  colony  to  the  mother  country, 
and  legalize  the  trade  by  the  mere  transhipment  in  the  United  States.  Sir  William 
Scott,  in  that  case,  thought  that  landing  the  goods  and  paying  the  duties  was  a  suffi- 
cient test  of  the  bona  fides  of  the  transaction.  2  Rob.  Adm.  Rep.  361.  But  after- 
wards, in  the  cases  of  The  Essex  and  The  Maiia,  {5  Ibid.  365,  369,)  it  was  held,  that 
merely  touching  at  the  neutral  port,  and  paying  a  nominal  duty,  was  a  mere  evasion, 
and  not  sufficient  to  exempt  the  voyage  from  the  charge  of  a  direct,  continued  and 
unlawful  trade,  between  the  mother  country  and  the  colony  of  the  enemy.  The  ques- 
tion is  one  of  intent.  Did  the  animus  importandi  terminate  at  the  intermediate  port, 
or  look  to  an  ulterior  port?  Was  it,  under  the  circumstances,  a  bona  fide  importation, 
ending  at  the  intermediate  port,  or  a  mere  contrivance  to  cover  the  original  scheme  of 
the  voyage  to  an  ulterior  port  ?  This  is  the  true  principle  of  the  cases,  as  declared  . 
by  Sir  William  Grant,  in  the  case  of  The  William,  5  Rob.  R.  385,  and  recognized  in 
this  country.  Opinions  of  the  Attorneys-General  of  the  United  States,  vol.  i.  359- 
362,  394-396.  It  is  understood  that  the  English  and  American  commissioners  at 
London,  in  1806,  came  to  an  understanding  as  to  the  proper  and  defined  test  of  a 
bona  fide  importation  of  cargo  into  the  common  stock  of  the  country,  and  as  to  the 
difference  between  a  continuous  and  an  interrupted  voyage.  But  the  treaty  so  agreed 
on  was  withheld  by  President  Jefferson  from  the  Senate  of  the  United  States,  and 
never  ratified.  The  doctrine  of  the  English  admiralty  is  just  and  reasonable  on  the 
assumption  of  the  British  rule,  because  we  have  no  right  to  do  covertly  and  insidiously 
what  we  have  no  right  to  do  openly  and  directly.  That  rule  is,  that  a  direct  trade  by 
neutrals,  between  the  mother  country  and  the  colonies  of  her  enemy,  and  not  allowed 
in  time  of  peace,  is  by  the  law  of  nations  unlawful.  But  if  that  rule  be  not  well 
founded,  all  the  qualifications  of  it  do  not  help  it ;  and  in  the  official  opinion  of  Mr. 
Wirt  to  the  executive  department,  while  he  condemns  the  legality  of  the  mle  itself,  he 
approves,  as  just  in  the  abstract,  the  English  principle  o^continuity.  Opinions  of  the 
Attorneys-General,  vol.  i.  394-396. 
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Sailing  under  the  flag  and  pass  of  an  enemy,  is 


another  mode  by  which  a  hostile  character  may  be  under  for- 
affixed  to  property ;  for  if  a  neutral  vessel  enjoys  the  ^'^°  '^^^' 
privileges  of  a  foreign  character,  she  must  expect  at  the  same 
time,  to  be  subject  to  the  inconveniences  attaching  to  that  char- 
acter. This  rule  is  necessary  to  prevent  the  fraudulent  mask  of 
enemy's  property .^  But  a  distinction  is  made,  in  the  English 
cases,  between  the  sfiip  and  the  cargo.  Some  counti^es  have 
gone  so  far  as  to  make  the  flag  and  pass  of  the  ship  conclusive 
on  the  cargo  also ;  but  the  English  courts  have  never  carried  the 
principle  to  that  extent,  as  to  cargoes  laden  before  the  war. 
The  English  rule  is,  to  hold  the  ^hip  bound  by  the  character 
imposed  upon  it  by  the  authority  of  the  government  from  which 
all  the  documents  issue.  But  goods  which  have  no  such  de- 
pendence upon  the  authority  of  the  state,  may  be  differently 
considered;  and  if  the  cargo  be  laden  in  time  of  peace,  though 
documented  as  foreign  property  in  the  same  manner  as  the  ship, 
the  sailing  under  a  foreign  flag  and  pass  has  not  been  held  con- 
clusive as  to  the  cargo,  (a)  The  doctrine  of  the  federal  courts 
in  this  country  has  been  very  strict  on  this  point,  and  it  has 
been  frequently  decided,  that  sailing  under  the  license  and  pass- 
port of  protection  of  the  enemy,  in  furtherance  of  his  views  and 
interests,  was,  without  regard  to  the  object  of  the  voyage  or  the 
port  of  destination,  such  an  act  of  illegality  as  subjected  both 
ship  and  cargo  to  confiscation  as  prize  of  war.  (b)  ^  The 
*  federal  courts  placed  the  objection  to  these  licenses  on     *86 


(a)  "The  Elizabeth,  5  Rob.  Kep.  2.  The  Vreede  Scholtys,  cited  in  the  note  to  5 
Kob.  Rep.  5. 

(6)  The  Julia,  1  Gall.  605,  S.  C.  8  Cranch,  181.  The  Aurora,  ib.  203.  The  Hiram, 
lb.  444.  The  Ariadne,  2  Wheaton,  143.  The  Caledonian,  4  Wheaton,  100.  That  an 
insurance  is  void,  when  made  on  a  voyage  so  rendered  illegal  by  sailing  under  an 
enemy's  license,  is  considered  as  settled.  Colquhoun  v.  N.  Y.  F.  Ins.  Co.  15  Johnson, 
352.  Ogden  v.  Barker,  18  id.  87.  Craig  v.  U.  S.  Ins.  Co.  1  Peters's  C.  C.  Rep. 
410. 

1  So  the  share  of  a  neutral  in  a  ship  sailing  under  Russian  colors  and  with  a  Russian 
sea-pass,  was  held  to  be  subject  to  condemnation.  The  Industrie,  33  E.  L.  &  Eq.  572.  The 
Primus,  29  E.  L.  &  Eq.  589. 

'  The  cargo  of  a  ship  sailing  under  the  enemy's  flag,  may  still  retain  a  neutral  char- 
acter; but  if  it  be  the  property  of  one,  who  has  acquired  a  domicil  in  the  enemy's  coun- 
try, it  will  be  no  longer  considered  neutral.    EI  Telegrafo,  1  Newberry,  Adm.  383. 
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the  ground  of  a  pacific  dealing  with  the  enemy,  and  as  amount- 
ing to  a  contract,  that  the  party  to  whom  the  license  is  given 
should,  for  that  voyage,  withdraw  himself  from  the  war,  and 
enjoy  the  repose  and  blessings  of  peace.  The  illegality  of 
such  an  intercourse  was  strongly  condemned ;  and  it  was  held, 
that  the  moment  the  vessel  sailed  on  the  voyage,  with  an 
enemy's  license  on  board,  the  offence  was  irrevocably  committed 
Eind  consummated,  and  that  the  delictum  was  not  done  away 
even  by  the  termination  of  the  voyage,  but  the  vessel  and  cargo 
might  be  seized  after  arrival  in  a  port  of  the  United  States,  and 
condemned  as  lawful  prize. 
Property  Having  thus  considered  the  principal  circumstances 
rmsiu.  ^y^jj  jjave  been  held  by  the  courts  of  international 
law  to  impress  a  hostile  character  upon  commerce,  it  may  be 
here  observed,  that  property  which  has  a  hostile  character  at  the 
commencement  of  the  voyage,  cannot  change  that  character  by 
assignment,  while  it  is  in  transitu,  so  as  to  protect  it  from  cap- 
ture. This  would  lead  to  fraudulent  contrivances,  to  protect 
the  property  from  capture,  by  colorable  assignments  to  neutrals. 
But  if  a  shipment  be  made  in  peace,  and  not  in  expectation  of 
war,  and  the  contract  lays  the  risk  of  the  shipment  on  the  neu- 
tral consignor,  the  legal  property  will  remain  to  the  end  of  the 
voyage  in  the  consignor,  [a)  During  peace,  a  transfer  in  tran- 
situ may  be  made ;  but  when  war  is  existing  or  impending,  the 
belligerent  rule  applies,  and  the  ownership  of  the  property  is 
deemed  to  continue  as  it  was  at  the  time  of  the  shipment  until 
actual  delivery.  This  illegality  of  transfer,  during  or  in  contem- 
plation of  war,  is  for  the  sake  of  the  belHgerent  right,  and  to 
prevent  secret  transfers  from  the  enemy  to  neutrals,  in  fraud  of 
that  right,  and  upon  conditions  and  reservations  which  it  might 
be  impossible  to  detect.  (6)  So  property  shipped  from  a  neutral 
to  the  enemy's  country,  under  a  contract  to  become  the  property 
of  the  enemy  on  arrival,  may  be  taken  in  transitu  as  enemy's 
property ;  for  capture  is  considered  as  delivery.     The  captor,  by 


(a)  Packet  De  Bilboa,  2  Rob.  Adm.  R.  133,  134.     Anna  Catharina,  4  id.  112. 

(ft)  Vrow  Margaretha,  1  Rob.  Rep.  336.  Jan  Frederick,  5  Rob.  Rep.  128.  See, 
also,  1  Rob.  Rep.  1,  101,  122.  2  Rob.  Rep.  137.  1  Rob.  Eep.  16,  note.  4  Rob. 
Rep.  32.  The  BoedeB  Lust,  5  Rob.  233.  Story,  J.,  in  The  Ann  Green,  1  Gallison, 
291. 
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the  rights  of  war,  stands  in  the  place  of  the  enemy,  (a) 
The  prize  courts  will  *not  allow  a  neutral  and  belligerent,  *87 
by  a  special  agreement,  to  change  the  ordinary  rule  of 
peace,  by  which  goods  ordered  and  delivered  to  the  master  are 
considered  as  delivered  to  the  consignee.  All  such  agreements, 
though  valid  in  time  of  peace,  are  in  time  of  war,  or  in  peace,  if 
made-  in  contemplation  of  war,  and  with  intent  to  protect  from 
capture,  held  to  be  constructively  fraudulent ;  and  if  they  could 
operate,  they  would  go  to  cover  aU  belligerent  property,  while 
passing  between  a  belligerent  and  a  neutral  country,  since  the 
risk  of  capture  would  be  laid  alternately  on  the  consignor  or 
consignee,  as  the  neutral  factor  should  happen  to  stand  in  the 
one  or  the  other  of  those  relations.  These  principles  of  the 
English  admiralty  have  been  explicitly  recognized  and  acted 
upon  by  the  prize  courts  in  this  country.  The  great  principles 
of  national  law  were  held  to  require,  that,  in  war,  enemy's  prop- 
erty should  not  change  its  hostile  character,  tw  transitu;  and 
that  no  secret  liens,  no  future  elections,  no  private  contracts 
looking  to  future  events,  should  be  able  to  cover  private  property 
while  sailing  on  the  ocean.  (6)  Captors  disregard  all  equitable 
Hens  on  enemy's  property,  and  lay  their  hands  on  the  gross 
tangible  property,  and  rely  on  the  simple  title  in  the  name  and 
possession  of  the  enemy.  If  they  were  to  open  the  door  to 
equitable  claims,  there  would  be  no  end  to  discussion  and  im- 
position, and  the  simplicity  and  celerity  of  proceedings  in  prize 
courts  would  be  lost,  (c)  All  reservation  of  risk  to  the  neutral 
consignors,  in  order  to  protect  belligerent  consignees,  are  held 
to  be  fraudulent ;  and  these  numerous  and  strict  rules  of  the 
maritime  jurisprudence  of  the  prize  courts  are  intended  to  up- 
hold the  rights  of  maritime  capture,  and  to  prevent  frauds,  and 
t(f  preserve  candor  and  good  faith  in  the  intercourse  between 


(a)  Th6  Anna  Catharina,  4  §ob.  Eep.  107.  The  Sally,  Griffiths,  3  Eob.  Rep.  300, 
in  notis. 

(h)  The  Francis,  1  Gallison,  445.     8  Cranch,  335,  359,  S.  C. 

(c)  The  Josephine,  4  Rob.  Eep.  25.  The  Tobago,  5  ib.  218.  The  Marianna,  6  ib. 
24.  And  the  American  casesj  ubi  supra.  It  is  the  general  rule  and  practice  in  the 
admiralty,  on  questions  depending  upon  title  to  vessels,  to  look  to  the  legal  title, 
without  taking  notice  of  equitable  claims.  The  Sisters,  5  Rob.  Adm.  155.  The 
Valiant,  English  Adm.,  July,  1839. 

VOL.  I.  9 
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belligerents  and  neutrals,  (a)  The  modern  cases  contain  nuiher- 
ous  and  striking  instances  of  the  acuteness  of  the  captors  in 
tracking  out  deceit,  and  of  the  dexterity  of  the  claimants  in 
eluding  investigation,  (b) ' 


(a)  The  prize  law,  as  declared  by  the  English  admiralty  as  early  as  1741,  and  by 
the  decisions  of  the  prize  courts  in  this  country,  in  the  case  of  property  in  transitu 
during  war,  is  clearly  and  correctly  stated,  and  ably  enforced,  by  Mr.  Duer,  in  his 
Treatise  on  Insurance,  vol.  i.  478-484.  ♦ 

(6)  The  purchase  of  ships  is  a  branch  of  trade  neutrals  may  lawfully  engage  in, 
when  they  act  in  good  faith,  though,  from  its  nature,  it  is  liable  to  great  suspicion, 
and  the  circumstances  of  the  case  are  examined  in  the  prize  courts  with  a  jealous  and 
sharp  vigilance.     Duer  on  Insurance,  vol.  i.  444,  445,  573. 


1  If  a  neutral  aver  a  purchase  of  the  ship  from  the  enemy  immediately  before  the  war, 
the  Court  of  Prize  will  require  complete  proof  of  the  circumstances  of  the  sale.  The  Ernst 
Merck,  33  E.  L.  &  Eq.  594. 
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LECTURE  V. 

OF   THE   RIGHTS   OF   BELLIGERENT   NATIONS   IN   RELATION   TO    EACH 

OTHER. 

The  end  of  war  is  to  procure  by  force  the  justice  which  can- 
not otherwise  be  obtained  ;  and  the  law  of  nations  allows  the 
means  requisite  to  the  end.  The  persons  and  property  of  the 
enemy  may  be  attacked  and  captured,  or  destroyed,  when  neces- 
sary to  procure  reparation  or  security.  There  is  no  limitation 
to  the  career  of  violence  and  destruction,  if  we  follow  the  ear- 
lier writers  on  this  subject,  who  have  paid  too  much  deference 
to  the  violent  maxims  and  practices  of  the  ancients,  and  the 
usages  of  the  Gothic  ages.  They  have  considered  a  state  of 
war  as  a  dissolution  of  aU  moral  ties,  and  a  license  for  every 
kind  of  disorder  and  intemperate  fierceness.  An  enemy  was 
regarded  as  a  criminal  and  an  outlaw,  who  had  forfeited  his 
rights,  and  whose  life,  liberty,  and  property  lay  at  the  mercy  of 
the  conqueror.  Every  thing  done  against  an  enemy  was  held 
to  be  lawful.  He  might  be  destroyed,  though  unarmed  and  de- 
fenceless. Fraud  might  be  employed  as  well  as  force,  and  force 
without  any  regard  to  the  means,  (a)  But  these  barbarous 
rights  of  war  have  been  questioned  and  checked  in  the  progress 
of  civilization.  Public  opinion,  as  it  becomes  enlightened  and 
refined,  condemns  all  cruelty,  and  all  wanton  destruction 
of  life  *  and  property  as  equally  useless  and  injurious ;  and  *  90 
it  controls  the  violence  of  war  by  the  energy  and  severity 
of  its  reproaches. 

Grotius,  even  in  opposition  to  many  of  his  own  au-  . 

thorities,  and  under  a  due  sense  of  the  obligations  of  rules  of  war 
religion  and  humanity,  placed  bounds  to  the  ravages 


(a)  Grotius,  b.  3,  c.  4  and  5.     Puff.  lib.  2,  c.  16,  sec. 6.     Bynlc.  Q.  J.  Pub.  b.  1,  c.  1, 
2,  3.     Burlamaqui,  part  4,  c.  5. 
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of  war,  and  mentioned  that  many  things  were  not  fit  and  com- 
mendabje,  though  they  might  be  strictly  lawful ;  and  that  the 
law  of  nature  forbade  what  the  law  of  nations  (meaning  thereby 
the  practice  of  nations)  tolerated.     He  held,  that  the  law  of 
nations  prohibited  the  use  of  poisoned  arms,  and  the  emplijy- 
ment  of  assassins,  and  violence  to  women,  or  to  the  dead,  and 
making   slaves   of    prisoners,  (a)     The  moderation  which   he 
inculcated  had  a  visible  influence  upon  the   sentiments  and 
manners  of  Europe.     Under  the  sanction  of  his  great  authority, 
men  began  to  entertain  more  enlarged  views  of  national  policy, 
and  to  consider  a  mild  and  temperate  exercise  of  the  rights  of 
war,  to  be  dictated  by  an  enlightened  self-interest,  as  well  as  by 
the  precepts  of  Christianity.     And,  notwithstanding  some  sub- 
sequent writers,  as  Bynkershoek  arid  Wolfius,  restored  war  to 
all  its  horrors,  by  allowing  the  use  of  poison,  and  other  illicit 
arms,  yet  such  rules  became  abhorrent  to  the  cultivated  reason 
and  growing  humanity  of  the  Christian  nations.     Montesquieu 
insisted  {b)  that  the  laws  of  war  gave  no  other  power  over  a 
captive  than  to  keep  him  safely,  and  that  all  unnecessary  rigor 
was  condemned  by  the  reason  and  conscience   of  mankind. 
Rutherforth  (c)  has  spoken  to  the  same  effect,  and  Martens  (d) 
enumerates  several  modes  of  war,  and  species  of  arms,  as  being 
now  held  unlawful  by  the  laws  of  war.     Vattel  (e)  has  entered 
largely  into  the  subject,  and  he  argues  with  great  strength 
*  91    *  of  reason  and  eloquence,  against  all  unnecessary  cruelty, 
all  base  revenge,  and  aU  mean  and  perfidious  warfare  ;  and 
he  recommends  his  benevolent  doctrines  by  the  precepts  of  ex- 
alted ethics  and  sound  policy,  and  by  illustrations  drawn  from 
some  of  the  most  pathetic  and  illustrious  examples.  I 

Plunder      There  is  a  marked  difference  in  the  right  of  war,  car- 
on  land.       ^-^^^  ^^^  ^^  j^j^^j  ^^j^j  g^^  ^^^      ipjjg  Q^ject  of  a  maritime 

war  is  the  destruction  of  the  enemy's  commerce  and  navigation, 
in  order  to  weaken  and  destroy  the  foundations  of  his  naval 
power.  The  capture  or  destruction  of  private  property  is  essen- 
tial to  that  end,  and  it  is  allowed  in  maritime  wars  by  the  law 


(a)  B.  3,  c.  4,  5,  7.  (d)  Summary,  b.  8,  c.  3,  sec.  3. 

(6)  Esprit  des  Loix,  b.  15,  c.  2.  (e)  .B.  3,  c.  8. 

(c)  Inst.  b.  2,  u.  S. 
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and  practice  of  nations.  But  there  are  great  limitations  imposed 
upon  the  operations  of  war  by  land,  though  depredations  upon 
private  property,  and  despoiling  and  plundering  the  enemy's 
territory,  are  still  too  prevalent,  especially  when  the  war  is 
assisted  by  irregulars.  Such  conduct  has  been  condemned  in 
all  ages  by  the  wise  and  virtuous,  and  it  is  usually  severely 
punished  by  those  commanders  of  disciplined  troops  who  have 
studied  war  as  a  science,  and  are  animated  by  a  sense  of  duty 
or  the  love  of  fame.  We  may  infer  the  opinion  of  Xenophon 
on  this  subject,  (and  he  was  a  warrior  as  well  as  a  philosopher,) 
when  he  states,  in  the  Cyrop8edia,(a)  that  Cyrus  of  Persia  gave 
orders  to  his  army,  when  marching  upon  the  enemy's  borders, 
not  to  disturb  the  cultivators  of  the  soil ;  and  there  have  been 
such  ordinances  in  modern  times  for  the  protection  of 
innocent  and  pacific  pursuits,  (b)     Vattel  condemns  *very    *  92 

(a)  Lib.  5. 

(6)  1  Emerigon,  des  Ass.  129, 130,  457,  refers  to  ordinances  of  Prance  and  Holland, 
in  favor  of  protection  to  fishermen  ;  and  to  the  like  effect  was  the  order  of  the  British 
government  in  1810,  for  abstaining  from  hostilities  against  the  inhabitants  of  the  Feroe 
Islands  and  Iceland.  So  it  is  the  practice  of  all  civilized  nations  to  consider  vessels 
employed  only  for  the  purpose  of  discovery  and  science,  as  excluded  from  the  opera- 
tions of  war.  The  American  commissioners,  (John  Adams,  Benjamin  Franklin,  and 
Thomas  Jefferson, )  in  1784,  submitted  to  the  Prussian  Minister  a  proposition  to  im- 
prove the  laws  of  war,  by  a  mutual  -stipulation  not  to  molest  non-combatants,  as  cul- 
tivators of  the  earth,  fishermen,  merchants  and  traders  in  unarmed  ships,  and  artists 
and  mechanics  inhabiting  and  working  in  open  towns.  These  restrictions  on  the 
rights  of  war  were  inserted  in  a  treaty  between  the  United  States  and  Prussia,  in  1 785. 
.  [See post,  p.  98.)  General  Brune  stated  to  the  Duke  of  York,  in  October,  1799,  when 
an  armistice  in  Holland  was  negotiating,  that  if  the  latter  should  cause  the  dikes  to  be 
destroyed,  and  the  country  to  be  inundated,  when  not  useful  to  his  own  army,  or  det- 
rimental to  the  enemy's,  it  would  be  contrary  to  the  laws  of  war,  and  must  draw  upon 
him  the  reprobation  of  all  Europe,  and  of  his  own  nation.  Nay,  even  the  obstinate 
defence  of  a  town,  if  it  partake  of  the  character  of  a  mercantile  place,  rather  than  a 
fortress  of  strength,  has  been  alleged  to  be  contraiy  to  the  laws  of  war.  (See  the 
correspondence  between  General  Laudohn  and  the  Governor  of  Breslau,  in  1760. 
Dodsley's  Ann.  Reg.  1760.)  So,  the  destruction  of  the  forts  and  warlike  stores  of  the 
besieged  in  the  post  of  Almeida,  by  the  French  commander,  when  he  abandoned  it 
with  his  garrison  by  night,  in  1811,  is  declared  by  General  Sarazin,  in  his  history  of 
the  Peninsular  war,  to  have  been  an  act  of  wantonness  which  justly  placed  him  with- 
out the  pale  of  civilized  warfare.  When  a  Russian  army,  under  the  command  of 
Count  Diebitsch,  had  penetrated  through  the  passes  of  the  Balkan  to  the  plains  of 
Romelia,  in  the  summer  of  1 829,  the  Russian  commander  gave  a  bright  example  of 
the  mitigated  rules  of  modern  warfare,  for  he  assured  the  Mussulmen  that  they  should 
be  entirely  safe  in  their  persons  and  property,  and  in  the 'exercise  of  their  religion  ; 
and  that  the  Mussulmen  authorities  in  the  cities,  towns  and  villages,  might  continue 
9* 
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strongly  the  spoliation  of  a  country  without  palpable  neces- 
sity ;  and  he  speaks  with  a  just  indignation  of  the  burning 
of  the  Palatinate  by  Turenne,  under  the  cruel  instructions 
of  Louvois,  the  war-minister  of  Louis  XIV.  (a)  The  general 
usage  now  is,  not  to  touch  private  property  upon  land,  without 
making  compensation,  unless  in  special  cases,  dictated  by  the 
necessary  operations  of  war,  or  when  captured  in  places  carried 
by  storm,  and  which  repelled  all  the  overtures  for  a  capitulation. 
Contributions  are  sometimes  levied  upon  a  conquered  country, 
in  lieu  of  confiscation  of  property,  and  as  some  indemnity  for 
the  expenses  of  maintaining  order  and  affording  protection,  (b) 


in  the  exercise  of  their  civil  administration  for  the  protection  of  person  and  property. 
The  inhabitants  were  required  to  give  up  their  arms,  as  a  deposit,  to  be  restored  on 
the  return  of  peace,  and  in  every  other  respect  they  vfere  to  enjoy  their  property  and 
pacific  pursuits  as  formerly.  This  protection  and  full  security  to  thS  persons  and 
property  of  the  peaceable  inhabitants  of  conquered  towns  and  provinces,  are  accord- 
ing to  the  doctrine  and  declared  practice  of  modern  civilized  nations.  (See  Dodsley's 
Ann.  Reg.  1772,  p.  37.) 

(a)  Vattel,  b.  3,  c.  9,  sec.  167. 

(6)  Vattel,  b.  2,  c.  8,  sec.  147  ;  c.  9,  sec.  165.  Scott's  Life  of  Napoleon,  vol.  iii. 
58.  Contributions  exacted  from  the  inhabitants  by  the  armies  of  an  invader,  without 
payment,  is  contrary  to  the  ordinary  usages  of  modern  warfare,  though  the  practice 
is  not  consistent.  The  campaigns  of  revolutionary  France,  and  of  Napoleon,  in  mod- 
ern Europe,  were  melancholy  exceptions,  of  the  severest  character.  Upon  the  inva- 
sion of  Mexico  by  the  armies  of  the  United  States,  in  1846,  the  American  Secretary 
of  War  (Marcy)  instructed  General  Taylor  (September  22d,  1846,)  to  abstain  from 
appropriating  private  property  to  the  public  uses,  until  purchased  at  a  fair  price, 
though,  he  said,  that  was  in  some  respects  going  far  beyond  the  common  require- 
ments of  civilized  warfai-o,  and  that  an  invading  army  had  the  unquestionable  right 
to  draw  its  supplies  from  the  enemy  without  paying  for  them,  and  to  require  contri- 
butions for  its  support,  and  to  make  the  enemy  feel  the  weight  of  the  war.  He  fur- 
ther observed,  that  upon  the  liberal  principles  of  civilized  warfare,  either  of  three 
modes  might  be  pursued  in  relation  to  obtaining  supplies  from  the  enemy ;  first,  to 
purchase  them  on  such  terms  as  the  inhabitants  of  the  country  might  choose  to  exact ; 
second,  to  pay  a  fair  price,  without  regard  to  the  enhanced  value  resulting  from  the 
presence  of  a  foreign  army ;  and,  third,  to  require  them  as  contributions,  without 
paying  or  engaging  to  pay  therefor ;  that  the  last  mode  was  the  ordinary  one,  and 
General  Taylor  was  instructed  to  adopt  it,  if  in  that  way  he  was  satisfied  he  could 
get  abundant  supplies  for  his  forces.  The  previous  instructions  in  that  campaign  had 
been  to  abstain  from  appropriating  private  property  to  the  public  use  without  pur- 
chase, at  a  fair  price ;  but  the  instructions  had  now,  in  the  progress  of  the  campaign, 
risen  to  a  severe  character.  The  principle  of  kindness  and  liberality  towards  the 
enemy  seems  to  be  of  a  flexible  character,  and  to  be  swayed  by  considerations  of 
policy  and  circumstances.  The  President  of  the  United  States,  (James  K.  Polk,)  in 
his  letter  to  the  Secretary  of  the  Treasury,  of  the  23d  March,  1847,  declared  the  right 
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If  the  conqueror  goes  beyond  these  limits  wantonly,  or  when  it 
is  not  clearly  indispensable  to  the  just  purposes  of  war,  and 


of  the  conqueror  to  levy  contributions  upon  the  enemy,  in  their  seaports,  towns,  or 
provinces,  which  may  be  in  his  militai-y  possession  by  conquest,  and  to  apply  the 
same  to  defray  the  expenses  of  the  war.  He  farther  declared,  that  the  conqueror  pos- 
sessed the  right  to  establish  a  temporary  militsiry  government  over  such  seaports, 
towns,  or  provinces,  and  to  prescribe  the  terms  of  commerce  with  such  places  ;  that 
he  might,  in  his  discretion,  exclude  all  trade,  or  impose  terms  upon  it — such,  for  in- 
stance, as  a  prescribed  rate  of  duties  on  tonnage  and  imports.  The  President  of  the 
United  States,  therefore,  with  a  view  to  impose  a  burden  on  the  enemy,  and  deprive 
him  of  the  revenue  to  be  derived  from  trade,  and  secure  it  -to  the  United  States, 
ordered  that  all  the  ports  and  places  in  Mexico,  in  the  actual  possession  of  the  land 
and  naval  forces  of  the  United  States,  by  conquest,  should  be  opened,  while  the  mili- 
tary occupation  continued,  to  the  commerce  of  all  neutral  nations,  as  well  as  of  the 
United  States,  in  articles  not  contraband  of  war,  upon  the  payment  of  a  prescribed 
tariff  of  duties  and  tonnage,  prepared  under  the  instructions  of  the  President,  and  by 
him  adopted,  and  to  be  enforced  by  the  military  and  naval  commanders.  All  these 
rights  ■  of  war  undoubtedly  belong  to  the  conqueror  or  nation  who  holds  foreign 
places  and  countries  by  conquest ;  but  the  exercise  of  those  rights  and  powers,  except 
those  that  temporarily  arise  from  necessity,  belong  to  that  power  in  the  government 
to  which  the  prerogative  of  war  is  constitutionally  confided.  The  President  of  the 
United  States,  in  his  official  letter  to  the  Secretary  of  the  Navy,  of  March  31st,  1847, 
claimed  and  exercised,  as  being  charged  by  the  constitution  with  the  prosecution  of 
the  war,  this  belligerent  right  to  levy  military  contributions  upon  the  enemy,  and  to 
collect  and  apply  the  same  towards  defraying  the  expenses  of  the  war,  and  to  open 
the  Mexican  ports  for  that  purpose,  on  a  footing  favorable  to  neutral  commerce.  The 
whole  execution  of  the  commercial  regulations  was  placed  under  the  control  of  the 
military  and  naval  forces,  and,  with  the  policy  of  blockading  some,  and  opening  other 
Mexican  ports,  to  compel  the  whole  commerce  for  the  supply  of  Mexico  to  pass  under 
the  control  of  the  American  forces,  subject  to  the  contributions,  exactions,  and  duties 
to  be  imposed.  (See  President  Polk's  Letter  of  March  31,  1847,  to  the  Secretary  of 
the  Navy,  and  his  Letter  of  March  23d,  1847,  to  the  Secretary  of  the  Treasury,  and 
the  Letter  of  Mr.  Walker,  of  the  30th  March,  1 847,  to  the  President,  containing  a 
scale  of  duties  to  be  collected,  as  a  military  contribution,  in  the  ports  of  Mexico,  and 
with  a  recommendation  that  the  Mexican  coastwise  trade,  and  the  interior  trade, 
above  ports  of  entry,  be  confined  to  American  vessels,  and  that,  in  all  other  respects, 
thaports  of  Mexico  in  our  possession  be  freely  opened.)  These  fiscal  and  commer- 
ci^  regulations,  issued  and  enforced  at  the  mere  pleasure  of  a  President,  would  seem 
to  press  strongly  upon  the  constitutional  power  of  Congress  to  raise  and  support  ar- 
mies, to  lay  and  collect  taxes,  duties,  and  imports,  and  to  regulate  commerce  with  foreign 
nations,  and  to  declare  war,  and  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces,  and  concerning  captures  on  land  and  water,  and  to  define  offences  against 
the  law  of  nations.  Though  the  constitution  vests  the  executive  power  in  the  Presi-  _ 
dent,  and  declares  him  to  be  Commander-in-Chief  of  the  army  and  navy  of  the  United 
States,  these  powers  must  necessarily  be  subordinate  to  the  legislative  power  in  Con- 
gress. It  would  appear  to  me  to  be  the  policy  or  true  construction  of  this  simple  and 
general  grant  of  executive  power  to  the  President,  not  to  suffer  it  to  interfere  with 
those  specific  powers  of  Congress  which  are  more  safely  deposited  in  the  legislative 
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*  93  seizes  private  *  property  of  pacific  persons  for  the  sake  of 
gain,  and  destroys  private  dwellings,  or  public  edifices, 
devoted  to  civU  purposes  only ;  or  makes  war  upon  monuments 
of  art  and  models  of  taste,  he  violates  the  modern  usages  of 
war,  and  is  sure  to  meet  vdth  indignant  resentment,  and  to  be 
held  up  to  the  general  scorn  and  detestation  of  the  world,  (a) 

Lawofre^  Cruelty  to  prisoners,  and  barbarous  destruction  of 
taiiation.  private  property,  will  provoke  the  enemy  to  severe 
retaliation  upon  the  innocent.  Retaliation  is  said  by  Ruther- 
forth  (b)  not  to  be  a  justifiable  cause  for  putting  innocent  pris- 
oners or  hostages  to  death ;  for  no  individual  is  chargeable,  by 
the  law  of  nations,  with  the  guilt  of  a  personal  crime,  merely 
because  the  commurilty,  of  which  he  is  a  member,  is  guilty. 
He  is  only  responsible  as  a  member  of  the  state,  in  his  property, 
for  reparation  in  damages  for  the  acts  of  others ;  and  it  is  on 
this  principle  that,  by  the  law  of  nations,  private  property  may 
be  taken  and  appropriated  in  war.  Retaliation,  to  be  just, 
ought  to  be  confined  to  the  guilty  individuals,  who  may  have 
committed  some  enormous  violation  of  public  law.  On  this 
subject  of  retaliation.  Professor  Martens  is  not  so  strict,  (c) 
While  he  admits  that  the  life  of  an  innocent  man  cannot  be 


department,  and  that  the  powers  thus  assamed  by  the  President  do  not  belong  to 
him,  but  to  Congress. 

(a)  Vattel,  b.  3,  c.  9,  sec.  168.  In  the  case  of  The  Marquis  de  Someraeles,  (Stew- 
art's Vice-Adm.  Rep.  482,)  the  enlightened  judge  of  the  Tice-admiralty  court  at  Hali- 
fax restored  to  the  Academy  of  Arts,  in  Philadelphia,  a  case  of  Italian  paintings  and 
prints,  captured  by  a  British  vessel  in  the  war  of  1812,  on  their  passage  to  the  United 
States  ;  and  he  did  it  "  in  conformity  to  the  law  of  nations,  as  practised  by  all  civilized 
countries,"  and  because  "  the  arts  and  sciences  are  admitted  to  form  an  exception  to 
the  severe  rights  of  warfare."  Works  of  art  and  taste,  as  in  painting  and  sculpture, 
have,  by  the  modem  law  of  nations,  been  held  sacred  in  war,  and  not  deemed  lawful 
spoils  of  conquest.  When  Frederick  n.  of  Prussia  took  possession  of  DresdeiiPas 
conqueror,  in  1756,  he  respected  the  valuable  picture  gallery,  cabinets,  and  museums 
of  that  capital,  as  not  falling  within  the  rights  of  a  conqueror.  But  Bonaparte,  in 
1796,  compelled  the  Italian  states  and  priiices,  including  the  Pope,  to  surrender  their 
choicest  pictures  and  works  of  art,  to  be  transported  to  Paris.  The  chef  dceuvres  of 
art  of  the  Dutch  and  Flemish  schools,  and  in  Prussia,  were  acquired  by  France  in  the 
same  violent  way.  This  proceeding  is  severely  condemned  by  distinguished  histo- 
rians, as  an  abuse  of  the  power  of  conquest,  and  a  species  of  military  contribution  con- 
trary to  the  usages  of  modem  civilized  warfare.  Allison's  History  of  Europe,  vol.  iii. 
42.     Sir  Walter  Scott's  Life  of  Kapoleon,  vol.  iii.  58-68. 

(6)  Inst.  b.  2,  c.  9. 

(c)  Summary  of  the  Law  of  Nations,  b.  8,  c.  1,  sec.  3,  note. 
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taken,  unless  in  extraordinary  cases,  he  declares  that  cases  will 
sometimes  occur,  when  the  established  usages  of  war  are  vio- 
lated, and  there  are  no  other  means,  except  the  influence  of 
retaliation,  of  restraining  the  enemy  from  further  excesses. 
Vattel  speaks  of  retaliation  as  *  a  sad  extremity,  and  it  is  *  94 
frequently  threatened  without  being  put  in  execution,  and 
probably,  without  the  intention  to  do  it,  and  in  hopes  that  fear 
will  operate  to  restrain  the  enemy.  Instances  of  resolutions  to 
retaliate  on  innocent  prisoners  of  war,  occurred  in  this  country 
during  the  revolutionary  war,  as  well  as  during  the  war  of 
1812;  but  there  was  no  instance  in  which  retaliation,  beyond 
the  measure  of  severe  confinement,  took  place  in  respect  to 
prisoners  of  war.  (a) 

Although  a  state  of  war  puts  aU  the  subjects  of  the  one  nation 
in  a  state  of  hostility  with  those  of  the  other,  yet,  by  the  cus- 
tomary law  of  Europe,  every  individual  is  not  allowed  to  fall 
upon  the  enemy.  If  subjects  confine  themselves  to  simple  de- 
fence, they  are  to  be  considered  as  acting  under  the  presumed 
order  of  the  state,  and  are  entitled  to  be  treated  by  the  adver- 
sary as  lawful  enemies ;  and  the  captures  which  they  make  in 
suqh  a  case,  are  allowed  to  be  lawful  prize.  But  they  cannot 
engage  in  offensive  hostilities,  without  the  express  permission  of 
their  sovereign;' and  if  they  have  not  a  regular  commission,  as 
evidence  of  that  consent,  they  run  the  hazard  of  being  treated 
by  the  enemy  as  lawless  banditti,  not  entitled  to  the  protection 
of  the  mitigated  rules  of  modern  warfare.  (6) 

It  was  the  received  opinion  in  ancient  Rome,  in  the  times  of 
Cato  and  Cicero,  (c)  that  one  who  was  not  regularly  enrolled  as 
a  soldier,  could  not  lawfully  kill  an  enemy.  But  the  law  of 
Solon,  by  which  individuals  were  permitted  to  form  associa- 
tions for  plunder,  was  afterwards  introduced  into  the  Ro- 
man law,  and  has  been  transmitted  to  us  as  '  part  of  their    *  95 


(a)  Joamals  of  Congress  under  the  Confederation,  vol.  ii.  p.  245 ;  vol.  vii.  pp.  9  and 
147  ;  vol.  viii.  p.  10.  British  Orders  in  Canada,  of  October  27th,  and  December  12th, 
]813,  and  President's  Message  to  Congress,  of  December  7th,  1813,  and  of  October 
28th,  1814. 

(6)  Bynk.  Q.  J.  Pub.  c.  20.  Vattel,  b.  3,  c.  15,  sec.  226.  Journals  of  Congress, 
vol.  vii.  187.    Martens,  b.  rai.  c.  3,  see.  2. 

(c)DeOff.  b.  1,  c.  11. 
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system,  (a)     During  the  lawless  confusion  of  the  feudal  ages, 

the  right  of  making  reprisEils  was  claimed  and  exercised  without 

a  public  commission.     It  was  not  until  the  fifteenth  century 

.  .     that  commissions  were  made  necessary,  and  were  is- 

Commission  •' 

to  cruise  sued  to  private  subjects  in  time  of  war,  and  that  sub- 
^'  jects  were  forbidden  to  fit  out  vessels  to  cruise  against 
enemies  without  license.  There  were  ordinances  in  Germany, 
France,  Spain,  and  England,  to  that  effect,  (b)  It  is  now  the 
practice  of  maritime  states  to  make  use  of  the  voluntary  aid  of 
individuals  against  their  enemies,  as  auxiliary  to  the  public 
force ;  and  Bynkershoek  says,  that  the  Dutch  formerly  employed 
no  vessels  of  war  but  such  as  were  owned  by  private  persons, 
and  to  whom  the  government  allowed  a  proportion  of  the  cap- 
tured property,  as  well  as  indemnity  from  the  public  treasury. 
Vessels  are  now  fitted  out  and  equipped  by  private  adventurers, 
at  their  own  expense,  to  cruise  against  the  commerce  of  the 
enemy.  They  are  duly  commissioned,  and  it  is  said  not  to  be 
lawful  to  cruise  without  a  regular  commission,  (c)  Sir  Matthew 
Hale  held  it  to  be  depredation  in  a  subject  to  attack  the  enemy's 
vessels,  except  in  his  own  defence,  without  a  commission,  (d) 
The  subject  has  been  repeatedly  discussed  in  the  Supreme 
Court  of  the  United  States,  (e)  and  the  doctrine  of  the  law  of 
nations  is  considered  to  be,  that  private  citizens  cannot  acquire 
a  title  to  hostile  property,  unless  seized  under  a  commission,  but 
they  may  still  lawfully  seize  hostile  property  in  their  own 
*  96  defence.  If  they  depredate  upon  the  enemy  without  *  a 
commission,  they  act  upon  their  peril,  and  are  liable  to  be 
punished  by  their  own  sovereign ;  but  the  enemy  is  not  war- 
ranted to  consider  them  as  criminals,  and,  as  respects  the  enemy 
they  violate  no  rights  by  capture. 

Such  hostilities,  without  a  commission,  are,  however,  contrary 


{a)  Dig.  47,  22,  4.    Bynk.  Q.  J.  Pub.  b.  1,  c.  18. 

{b)  Code  des  Prizes,  torn.  i.  p.  1.  Martens  on  Privateers,  p.  18.  Eobinson's  Col- 
lectanea Maritima,  p.  21. 

(c)  Bynk.  ub.  sup.    Martens,  b.  8,  c.  3,  sec.  2.    Judge  Croke,  in  the  case  of  The 
Curlew,  Stewart's  Vice-Adm.  Rep.  326k 
1     (d)  Harg.  Law  T.  245,  246,  247. 

(e)  Brown  v.  United  States,  8  Cranch,  132-13.').  The  l^ereide,  9  Cranch,  449. 
The  Dos  Hermanos,  2  Wheaton,  76,  and  10  Wheaton,  306.  The  Amiable  Isabella, 
6  Wheaton,  1. 


LBC.   v.]  OF   THE   LAW   OF  NATIONS.  107 

to  usage,  and  exceedingly  irregular  and  dangerous,  and  they 
would  probably  expose  the  party  to  the  unchecked  severity  of 
the  enemy^but  they  are  not  acts  of  piracy  unless  committed  in 
time  of  peace.  Vattel,  indeed,  says,  (a)  that  private  ships  of 
war,  without  a  regular  commission,  are  not  entitled  to  be  treated 
like  captures  made  in  a  formal  war.  The  observation  is  rather 
loose,  and  the  weight  of  authority  undoubtedly  is,  that  non- 
commissioned vessels  of  a  belligerent  nation  may  at  all  times 
capture  hostile  ships,  without  being  deemed,  by  the  law  of 
nations,  pirates.  They  are  lawful  combatants,'  but  they  have 
no  interest  in  the  prizes  they  may  take,  and  the  property  will 
remain  subject  to  condemnation  in  favor  of  the  government  of 
the  captor,  as  droits  of  the  admiralty.  It  is  said,  however,  that 
in  the  United  States  the  property  is  not  strictly  and  technically 
condemned  upon  that  principle,  but  jure  reipublicce ;  and  it  is 
the  settled  law  of  the  United  States,  that  all  captures  made  by 
non-commissioned  captors  are  made  for  the  government,  {b) 

In  order  to  encourage  privateering,  it  is  usual  to    privateer- 
aUow  the  owners  of  private  armed  vessels  to  appropri-  ^^' 
ate  to  themselves  the  property,  or  a  large  portion  of  the  property 
they  may  capture ;  and  to  afford  them  and  the  crews  other 
facilities  *  and  rewards  for  honorable  and  successful  efforts.     *  97 
This  depends  upon  the  municipal  regulations  of  each  par- 
ticular power ;  and  as  a  necessary  precaution  against  abuse,  the 
owners  of  privateers  are  required,  by  the  ordinances  of  the  com- 
mercial states,  to  give  adequate  security  that  they  will  conduct 
the  cruise  according  to  the  laws  and  usages  of  war  and  the  in- 
structions of  the  government,  and  that  they  will  regard  the 
rights  of  neutrals,  and  bring  their  prizes  in  for  adjudication. 
J  These  checks  are  essential  to  the  character  and  safety  of  mari- 
time nations,  (c)     Privateering,  under  all  the  restrictions  which 


(a)  B.  3,  c.  15,  sec.  226. 

(6)  Com.  Dig.  tit.  Admiralty,  E.  3.  2  "Wood.  Lee.  432.  The  6eorgi.ana,  1  Dod- 
son's  Adm.  Rep.  397.  The  Brig  Joseph,  1  Gall.  Eep.  545.  The  Dos  Hermanos, 
10  Wheatou,  306.  The  American  commi.ssionerB  at  the  court  of  France,  in  1778, 
(Benjamin  Franklin,  Arthur  Lee,  and  John  Adams,)  in  a  letter  to  the  French  govern- 
ment, laid  down  accurately  and  with  precision  the  law  in  the  text,  as  to  captures  of 
enemy's  property  without  a  commission.  Diplomatic  Correspondence,  by  J.  Sparks, 
vol.  i.  443. 

(c)  Bynk.  Q.  J.  Pub.  c.  19.    Journals  of  Congress,  1776,  vol.  ii.  102,  114.    Acts  of 
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have  been  adopted,  is  very  liable  to  abuse.  The  object  is  not 
fame  or  chivahic  warfare,  but  plunder  and  profit.  The  disci- 
pline of  the  crews  is  not  apt  to  be  of  the  higheslrorder,  and 
privateers  are  often  guilty  of  enormous  excesses,  and  become 
the  scourge  of  neutral  commerce,  (a)  They  are  sometimes 
manned  and  officered  by  foreigners,  having  no  permanent  con- 
nection with  the  country,  or  interest  in  its  cause.  This  was  a 
complaint  made  by  the  United  States,  in  1819,  in  relation  to 
irregularities  and  acts  of  atrocity  committed  by  private  armed 
vessels  sailing  under  the  flag  of  Buenos  Ayres.  (b)  Under  the 
best  regulations,  the  business  tends  strongly  to  blunt  the  sense 
of  private  right,  and  to  nourish  a  lawless  and  fierce  spirit  of 
rapacity.  Efforts  have  been  made,  from  time  to  time,  to 
*  98  abolish  *  the  practice.  In  the  treaty  of  amity  and  com- 
merce between  Pruf5sia  and  the  United  States,  in  1785,  it 
was  stipulated,  that  in  case  of  war,  neither  party  should  grant 
commissions  to  any  private  armed  vessels  to  attack  the  com- 
merce of  the  other.  But  the  spirit  and  policy  of  maritime  war- 
fare will  not  permit  such  generous  provisions  to  prevail.  That 
provision  was  not  renewed  with  the  renewal  of  the  treaty.  A 
similar  attempt  to  put  an  end  to  the  practice  was  made  in  the 
agreement  between  Sweden  and  Holland,  in  1675,  but  the 
agreement  was  not  performed.  The  French  legislature,  soon 
after  the  breaking  out  of  the  war  with  Austria,  in  1792,  passed 
a  decree  for  the  total  suppression  of  privateering ;  but  that  was 
a  transitory  act,  and  it  was  soon  swept  away  in  the  tempest  of 
the  revolution.  The  efforts  to  stop  the  practice  have  been  very 
feeble  and  fruitless,  notwithstanding  that  enlightened  and  en- 
larged considerations  of  national  policy  have  shown  it  to  be  for 
the  general  benefit  of  mankind,  to  surrender  the  licentious  prac-» 


Congress  of  June  26th,  1812,  c.  107,  and  Apiil  20th,  1818,  e.  83,  sec.  10.  President's 
instructions  to  private  armed  vessels,  2  Wheaton,  App.  p.  80.  Danish  instructions  of 
March  10th,  1810.  Hall's  L.  J.  vol.  iv.  263,  and  App.  to  5  Wheaton,  91.  Vattel, 
b.  3,  o.  15,  sec.  229.  Martens's  Summ.  289,  290,  note.  Ord.  of  Buenos  Ayres,  May 
1817,  in  App.  to  4  Wheaton,  28.  Digest  of  the  code  of  British  instructions,  App.  to 
5  Wheaton,  129. 

(a)  Reports  of  the  United  States  Secretary  of  State,  March  2d,  1794,  and  June  21st, 
1797. 

(6)  Mr.  Adams's  Letter  of  1st  January,  1819,  to  Mr.  De  Forest,  and  his  OflScial  Re- 
port of  28th  January,  1819. 
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tice,  and  to  obstruct,  as  little  as  possible,  the  freedom  and  secur- 
ity of  commercial  intercourse  among  the  nations,  (a)  ^ 

It  has  been  a  question,  whether  the  owners  and  offi-  Damages  for 
cers  of  private  armed  vessels  were  liable,  in  damages, 
for  illegal  conduct  beyond  the  amount  of  the  security  given. 
Bynkershoek  {b)  has  discussed  this  point  quite  at  large,  and  he 
concludes  that  the  owner,  master,  and  sureties,  are  jointly  and 
severally  liable,  in  solido,  for  the  damages  incurred ;  and  that  the 
master  and  owners  are  liable  to  the  whole  extent  of  the  injury, 
though  it  may  exceed  the  value  of  the  privateer  and  her  equip- 
ment, though  the  sureties  are  bound  only  to  the  amount  of  the 
sums  for  which  they  become  bound.  This  rule  is  liable  to 
the  modifications  of  municipal  regulations ;  *  and  though  *  99 
the  French  law  of  prize  was  formerly  the  same  as  the 
rule  laid  down  by  Bynkershoek,  yet  the  new  commercial  code 
of  France  (c)  exempts  the  owners,  of  private  armed  vessels  in 
time  of  war,  from  responsibility  for  trespasses  at  sea,  beyond 
the  amount  of  the  security  they  may  have  given,  unless  they 
were  accomplices  in  the  tort.  The  English  statute  of  7  Geo.  II. 
c.  15,  is  to  the  same  effect,  in  respect  to  embezzlements  in  the 
merchants'  service.  It  limits  the  responsibility  to  the  amount 
of  the  vessel  and  freight,  but  it  does  not  apply  to  privateers  in 
time  of  war;  and  where  there  is  no  positive  local  law  on  the 
subject,  (and  there  is  none  with  us,)  the  general  principle  is. 


(a)  1  Emerigon,  des  Ass.  129-132,  457.  Mably's  Droit  Public,  u.  12,  sec.  1.  Edin- 
burgh Eeview,  toI.  viii.  pp.  13-15.  North  American  Review,  N.  S.  vol.  ii.  p.  166. 
During  the  war  between  the  United  States  and  Great  Britain,  the  legislature  of  New 
York  went  so  far  as  to  pass  an  act  to  encourage  privateering  associations,  by  authorizing 
any  five  or  more  persons,  who  should  be  desirous  to  form  a  company  for  the  purpose 
of  annoying  the  enemy,  and  their  commerce,  by  means  of  private  armed  vessels,'  to 
sign  and  file  a  certificate,  stating  the  name  of  the  company  and  its  stock,  &c.,  and 
that  they  and  their  successors  should  thereupon  be  a  body  politic  and  corporate,  with  the 
orduiary  corporate  powers.    Laws  N.  Y.  38  Sess.  c.  12,  Oct.  21st,  1814. 

(6)  Q.  J.  Pub.  b.  1,  c.  19. 

(c)  Code  de  Commerce,  art.  217. 

1  See  the  despatches  addressed  to  the  American  Secretary  of  State,  in  1854,  by  the 
Charges  d' Afiaires  of  Denmark  and  of  Sweden  and  Norway.  (Ex.  Doe.  1st  Sess.  33d  Cong. 
H.  Doc.  No.  103.)  In  the  late  Russian  war  these  nations  maintained  the  strictest  neutral- 
ity ;  nor,  Indeed,  did  any  of  the  European  Powers  permit  their  subjects  to  accept  letters  of 
marque  from  the  belligerent  nations. 

VOL.  I.  10 
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that  the  liability  is  commensurate  with  the  injury.  This  was 
the  rule,  as  declared  by  the  Supreme  Court  of  the  United 
States,  in  Del  Col  v.  Arnold;  {a)  and  though  that  case  has  since 
been  shaken  as  to  other  points,  (6)  it  has  not  been  disturbed  as 
to  the  point  before  us,  "We  may,  therefore,  consider  it  to  be  a 
settled  rule  of  law  and  equity,  that  the  measure  or  damages  is 
the  value  of  the  property  unlawfully  injured  or  destroyed,  and 
that  each  individual  owner  is  responsible  for  the  entire  damages, 
and  not  ratably  pro  tanto.  (c)  « 

Vattel  admits,  (d)  that  an  individual  may,  with  a  safe  con- 
science, serve  his  country  by  fitting  out  privateers ;  but  he  holds 
it  to  be  inexcusable  and  base  to  take  a  commission  from  a 
foreign  prince,  to  prey  upon  the  subjects  of  a  state  in  amity 
with  his  native  country.  The  laws  of  the  United 
*  100  *  States  have  made  ample  provision  on  this  subject,  and 
they  may  be  considered  as  in  affirmance  of  the  law  of 
nations,  and  as  prescribirjg  specific  punishment  for  acts  which 
were  before  unlawful,  (e)  An  act  of  congress  prohibits  citizens 
to  accept,  within  the  jurisdiction  of  the  United  States,  a  com- 
mission, or  for  any  person  not  transiently  within  the  United 
States,  to  consent  to  be  retained  or  enlisted,  to  serve  a  foreign 
state  in  war,  against  a  government  in  amity  with  us.  It  like- 
wise prohibits  American  citizens  from  being  concerned,  with- 
out the  limits  of  the  United  States,  in  fitting  out,  or  otherwise 
assisting,  any  private  vessel  of  war,  to  cruise  against  the  sub- 
jects of  friendly  powers.  (/)  Similar  prohibitions  are  contained 
in  the  laws  of  "other  countries ;  (§•)  and  the  French  ordinance  of 


(a)  3  Dallas,  333. 

(6)  1  Wheaton,  259.     1  Paine's  Rep.  Ill,  to  the  same  point. 

(c)  The  Karasan,  5  Rob.  Rep.  291.  The  Anna  Maria,  2  Wheaton,  327.  But  the 
owners  of  a  privateer  are  not  liable  civilly  beyond  the  security  given  by  law,  and  the 
loss  of  a  vessel,  for  piratical  acts  committed  by  the  o8Bcer3  and  crew  of  the  privateer. 
They  are  only  liable,  ty  the  maritime  law,  for  the  conduct  of  the  officers  and  crew, 
while  in  the  execution  of  the  business  of  the  cruise.  Dias  v.  Privateer  Revenge,  3  Wash. 
Cir.  Rep.  262.  The  New  Tork  scheme  (see  sup.  p.  98,  u.  a,)  of  making  privateering 
companies  actual  corporations  or  bodies  politic,  would  seem  to  exempt  the  members 
from  the  personal  responsibility  ordinarily  incident  to  the  owners  of  privateers. 

(d)  B.  3,  u.  15,  sec.  229. 

(e)  Talbot  v.  Janson,  3  Dallas,  133.    Brig  Alerta  v.  Bias  Moran,  9  Cranch,  359. 
{/)  Act  of  Congi-ess  of  20th  April,  1818,  c.  83. 

{g)  See  the  Austrian  Ordinance  of  Neutrality  of  August  7,  1803,  art.  2,  3.    By 
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the  marine  of  1681,  treated  such  acts  as  piratical.  The  better 
opinion  is,  that  a  cruiser,  furnished  with  commissions  from  two 
diiTerent  powers,  is  liable  to  be  treated  as  a  pirate  ;  for,  though 
the  two  powers  may  be  allies,  yet  one  of  them  may  be  in  amity 
with  a  state  with  whom  the  other  is  at  war.  (o)  In  the  various 
treaties  between  the  powers  of  Europe  in  the  last  two  centu- 
ries, and  in  the  several  treaties  between  the  United  States  and 
France,  Holland,  Sweden,  Prussia,  Great  Britain,  Spain,  Co- 
lombia, Chili,  &c.,  it  is  declared,  that  no  subject  or  citizen  of 
either  nation  shall  accept  a  commission  or  letter  of  marque, 
to  assist  an  enemy  in  hostilities  against  the  other,  under  pain 
of  being  treated  as  a  pirate. 

The  right  to  all  captures  vests  primarily  in  the  sov- 
ereign, and  no  individual  can  have  any  interest  in  a 
prize,  whether  made  by  a  public  or  private  armed  vessel, 
but  what  he  receives  '  under  the  grant  of  the  state.    This     *  101 
is  a  general  principle  of  public  jurisprudence,  bello  parta 
cedunt  reipublicce,  and  the  distribution  of  the  proceeds  of  prizes 
depends  upon  the  regulations  of  each  state ;  and  unless  the 
local  laws  have  otherwise  provided,  the  prizes  vest  in  the  sover- 
eign, {b)     But  the  general  practice,  under  the  laws  and  ordi- 
nances of  the  belligerent  governments  is,  to  distribute  the  pro- 
ceeds of  captured  property,  when  duly  passed  upon,  and  con- 
demned as  prize,  (and  whether  captured  by  public  or  private 
commissioned  vessels,)   among  the  captors,  as   a  reward   for 
bravery,  and  a  stimulus  to  exertion,  (c) 

When  a  prize  is  taken  at  sea,  it  must  be  brought,  with  due 
care,  into  some  convenient  port,  for  adjudication  by  a  compe- 


the  law  of  Plymouth  Colony,  in  1 682,  it  was  declared  to  be  felony  to  commit  hostili- 
ties on  the  high  seas,  under  the  flag  of  any  foreign  power,  upon  the  subjects  of 
another  foreign  power  in  amity  with  England.  Bailie's  Historical  Memoir,  vol.  ii. 
part  4, 35.  The  same  acts  were  declared  to  be  felony  by  a  law  of  the  colony  of  New 
Yorlc,  in  1699.     Smith's  edition  of  the  Laws  of  the  Colony,  vol.  i.  25. 

(a)  Valin's  Com.  torn.  ii.  235,  236.  Bynkershoek,  c.  17,  and  note  by  Duponceau 
to  his  translation,  p.  129.     Sir  L.  Jenkins's  Works,  714.     Seeposi,  pp.  188,  191. 

(6)  Grotius,  b.  3,  c.  6.  Vattel,  b.  3,  c.  9,  see.  164.  The  Elsebe,  5  Rob.  Kep.  173. 
Home  V.  Earl  Camden,  2  H.  Blacks.  Rep.  533.  At  common  law,  the  goods  taken 
from  an  enemy  belong  to  the  captor.  Finch's  Law,  28,  178.  12  Mod.  Rep.  135. 
1  Wils.  Rep.  213.     See  infra,  p.  357. 

(c)  Lord  Loughborough,  1  H.  Blacks.  Rep.  189-191.  Wheaton's  R.  vol.  ii.  App. 
p.  7,  note  c,  and  p.  71. 
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tent  court ;  though,  strictly  speaking,  as  between  the  belligerent 
parties,  the  title  passes,  and  is  vested  when  the  capture  is  com- 
plete, and  that  was  formerly  held  to  be  complete  and  perfect 
when  the  battle  was  over,  and  the  spes  reeuperandi  was  gone. 
Voet,  in  his  Commentaries  upon  the  Pandects,  (a)  and  the  au- 
thors he  refers  to,  maintain  with  great  strength,  as  Lord  Mans- 
field observes  in  Goss  v.  Withers,  (b)  that  occupation,  of  itself, 
tranferred  the  title  to  the  captor  ^er  solam  occupationem  domini- 
um prcedm  hostibus  acquiri.  The  qwestion  never  arises  but  be- 
tween the  original  owner  and  a  neutral  purchasing  from  the 
captor,  and  between  the  original  owner  and  a  recaptor.  If  a 
captured  ship  escapes  from  the  captor,  or  is  retaken,  or  if  the 
owner  ransoms  her,  his  property  is  thereby  revested.  But  if 
neither  of  these  events  happen,  the  question  as  to  the  change  of 
title  is  open  to  dispute,"  and  many  arbitrary  lines  have  been 

drawn,  partly  from  policy,  to  prevent  too  easy  disposi- 
•  102    tions  of  the  property  to  neutrals, '  and  partly  from  equity, 

to  extend  the  jus  postliminii  in  favor  of  the  owner.  Gro- 
tius,  (c)  and  many  other  writers,  and  some  marine  ordinances, 
as  those  of  Louis  XIV.  and  of  congress  during  the  American 
war,  {d)  made  twenty-four  hours'  quiet  possession  by  the  enemy 
the  test  of  title  by  capture.  Bynkershoek  (e)  says,  that  such  a 
rule  is  repugnant  to  the  laws  and  customs  of  Holland ;  and  he 
insists,  that  a  firm  possession,  at  any  time,  vests  the  property  in 
the  captor,  and  that  ships  and  goods  brought  infra  prasidia,  do 
most  clearly  change  the  property.  But  by  the  modern  usage  of 
nations,  neither  the  twenty-four  hours'  possession,  nor  the  bring- 
ing the  prize  infra  prcesidia,  is  sufficient  to  change  the  property 
in  the  case  of  a  maritime  capture.  A  judicial  inquiry  must  pass 
upon  the  case,  and  the  present  enlightened  practice  of  commer- 
cial nations  has  subjected  all  such  captures  to  the  scrutiny  of 
judicial  tribunals,  as  thfe  only  sure  way  to  furnish  due  proof  that 
the  seizure  was  lawful.  The  property  is  not  changed  in  favor 
of  neutral  vendee  or  recaptor,  so  as  to  bar  the  original  owner, 
until  a  regular  sentence  of  condemnation  has  been  pronounced 


(a)  Tom.  ii.  p.  U55.  (h)  2  Burr.  Eep.  683.  (c)  B.  3,  c.  6. 

(d)  Valin,  lib.  3,  tit.  9,  art.  8.  Journals  of  the  Confederation  Congress,  March  27th, 
1781,  vol.  Tii.  p.  59. 

(e)  Q.  J.  Pub.  b.  1,  c.  4-ancl  .5.    Martens's  Summary,  b.  8,  o.  3,  see.  11,  S.  P. 
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by  some  court  of  competent  jurisdiction,  belonging  to  the  sov- 
ereign of  the  captor ; '  and.  the  purchaser  must  be  able  to  show 
documentary  evidence  of  that  fact,  to  support  his  title.  Until 
the  capture  becomes  invested  vsrith  the  character  of  prize  by  a 
sentence  of  condemnation,  the  right  of  property  is  in  abeyance, 
or  in  a  state  of  legal  sequestration.  It  cannot  be  alienated  or 
disposed  of,  but  the  possession  of  it  by  the  government  of  the 
captor,  is  a  trust  for  the  benefit  of  those  who  may  be  ultimately 
entitled.  This  salutary  rule,  and  one  so  necessary  to  check 
irregular  conduct  and  individual  outrage,  has  been  long 
established  in  the  English  admiralty,  (a)  *  and  it  is  now  *  103 
everywhere  recognized  as  the  law  and  practice  of  na- 
tions, (b) 

The  condemnation  must  be  pronounced  by  a  prize  court  of 
the  government  of  the  captor,  sitting  either  in  the  country  of  the 
captor  or  of  his  ally.  The  prize  court  of  an  aUy  cannot  con- 
demn. Prize  or  no  prize,  is  a  question  belonging  exclusively  to 
the  courts  of  the  country  of  the  captor.  The  reason  of  this 
rule  is  said  to  be,  (c)  that  the  sovereign  of  the  captors  has  a 
right  to  inspect  their  behavior,  for  he  is  answerable  to  other 
states  for  the  acts  of  the  captor.  The  prize  court  of  the  captor 
may  sit  in  the  territory  of  the  ally,  but  it  is  not  lawful  for  such 


(a)  Carth.  423.  10  Mod.  Rep.  79.  12  Mod.  Rep.  143.  2  Burr.  Rep.  694.  3  Rob. 
Rep.  97,  in  notis.    1  Rob.  139. 

(6)  Flad  Oyen,  1  Kob.  Rep.  135.  Henrick  and  Maria,  4  Rob.  Rep.  45.  Vattel, 
b.  3,  u.  15,  sec.  216.  Heineccii  Opera,  edit.  Genera,  1744,  torn.  ii.  310,  360.  5  Rob. 
Rep.  294.  Doug.  Rep.  591.  8  Cranch,  226.  4  Wheaton,  298.  6  Taunt.  Rep.  25. 
2  Dallas,  1,  2,  4.  Every  court  has  the  right  to  inquire  into  the  competency  of  the 
jurisdiction  of  a  foreign  court  to  condemn  captured  property,  and  if  it  has  none,  the 
sentence  is  null.  The  consul  of  a  belligerent  in  a  neutral  country  has  no  power  to 
condemn  prizes.  See  cases.  Abbot  on  Shipping,  Amer.  edit.  5th  edit.  Boston,  1846, 
pp.  30-32.  But  a  prize  carried  into  the  country  of  an  ally  may  be  condemned 
there,  and  even  by  a  consul  belonging  to  the  country  of  the  captors.     Id.  p.  33. 

(c)  Rutherforth's  Institutes,  b.  2,  c.  9. 


'  By  the  first  section  of  the  third  article  of  the  constitution,  a  court  can  be  erected 
only  by  act  of  congress.  Therefore,  a  chaplain  of  the  navy,  commissioned  by  the  Presi- 
dent to  exercise  admiralty  jurisdiction,  was  not  invested  with  competent  judicial  authority 
to  determine  a  question  of  prize.    Jeoker  v.  Montgomery,  13  How.  U.  S.  498. 

Where  a  captor  has  exercised  prudence  and  good  faith,  he  will  not  be  held  guilty  of 
misconduct  in  omitting  to  send  home  his  prize  for  adjudication.  Jeoker  v.  Montgomery 
18  How.  U.  S.  110.    Fay  v.  Montgomery,  1  Curtis,  C.  C.  266. 

10* 
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a  court  to  act  in  a  neutral  territory.     Neutral  ports  are  not 
intended  to  be  auxiliary  to  the  operations  of  the  power  of  war ; 
and  the  law  of  nations  has  clearly  ordained,  that  a  prize  court 
of  a  belligerent  captor  cannot  exercise  jurisdiction  in  a  neutral 
country.     This  prohibition  rests  not  merely  on  the  unfitness 
and  danger  of  making  neutral  ports  the  theatre  of  hostile  pro- 
ceedings, but  it  stands  on  the  ground  of  the  usage  of  nations,  (a) 
It  was  for  some  time  supposed  that  a  prize  court,  though  sit- 
ting in  the  country  of  its  own  soi?ereign,  or  of  his  ally,  had  no 
jurisdiction  over  prizes  lying  in  a  neutral  port,  because  the  court 
wanted  that  possession  which  was  deemed  essential  to  the  exer- 
cise of  a  jurisdiction  in  a  proceeding  in  rem.     The  principle 
was  admitted  to  be  correct  by  'Sir  William  Scott,  in  the 
*  104    case  of  The  Henrickamd  Maria,' {b)  and  he  acted  *upon  it 
in  a  prior  case,  (c)     But  he  considered  that  the  English 
admiralty  had  gone  too  far,  in  supporting  condemnations  in 
England,  of  prizes  abroad  in  a  neutral  port,  to  permit  him  to 
recall  the  vicious  practice  of  the  court  to  the  acknowledged 
principle ;  and  the  English  rule  is  now  definitively  settled,  agree- 
ably to  the  old  usage  and  the  practice  of  other  nations.     The 
Supreme  Court  of  the  United  States  has  followed  the  English 
rule,  and  it  has  held  valid  the  condemnations,  by  a  belligerent 
court,  of  prizes  carried  into  a  neutral  port,  and  remaining  there. 
This  was  deemed  the  most  convenient  practice  for  neutrals,  as 
well  as  for  the  parties  at  war ;  and  though  the  prize  was  in  fact 
within  a  neutral  jurisdiction,  it  was  still  to  be  deemed  under  the 
control,  or  sub  potestate,  of  the  captor,  (rf) 


(a)  Glass  v.  The  Sloop  Betsey,  3  Dallas,  6.  Tlad  Oyen,  1  Rob.  Rep.  135.  Have- 
lock  V.  Rockwood,  8  Term  Rep.  268.  Oddy  v.  Bovill,  2  East's  Rep.  475.  Answer 
to  the  Prussian  Memorial,  1753.  L'Invincible,  1  Wheaton,  238.  The  Estrella,  4 
Wheaton,  298.    The  Comet,  5  Rob.  285.    The  Victoria,  Edw.  Ad.  R.  97. 

(6)  4  Rob.  Rep.  43. 

■  (c)  Note  to  the  case  of  The  Herstelder,  1  Rob.  Adm.  Rep.  100.  edit.  Philadelphia, 
1810. 

(d)  6  Rob.  Rep.  138.  Note  to  the  case  of  the  Schooner  Sophie.  Smart  v.  Wolff, 
3  Term  Rep.  283.  Bynk.  by  Duponceau,  p.  38,  note.  Hudson  v.  Guestier,  4  Cranch, 
293.  Williams  v.  Avmroyd,  7  Ci-anch,  423.  In  the  treaty  between  the  United  States 
and  the  Republic  of  Colombia,  in  1825,  art.  21,  and  of  Chili,  in  1832,  art.  21,  it  was 
agreed,  that  the  established  courts  for  prize  causes  in  the  country  to  which  the  prixe 
may  be  conducted,  should  alone  take  cognizance  of  them. 
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Sometimes  circumstances  will  not  permit  property 
captured  at  sea  to  be  sent  into  port ;  and  the  captor, 
in  such  cases,  may  either  destroy  it,  or  permit  the  original  owner 
to  ransom  it.     It  was  formerly  the  general  custom  to  redeem 
property  from  the  hands  of  the  enemy  by  ransom  ;  and  the  con- 
tract is  undoubtedly  valid,  when  municipal  regulations  do  not 
intervene.     It  is  now  but  little  known  in  the  commercial  law  of 
England,  for  several  statutes  in  the  reign  of  Geo.  III.  absolutely 
prohibited  to  British  subjects  the  privilege  of  ransom  of  prop- 
erty captured  at  sea,  unless  in  a  case  of  extreme  necessity,  to 
be  judged  of  by  the  court  of  admiralty,  (a)  A  ransom  bill,  when 
not  locally  prohibited,  is  a  war  contract,  protected  by  good  faith 
and  the  law  of  nations ;  and  notwithstanding  that  the  contract 
is  considered  in  England  as  tending  to  relax  the  energy 
of  war,  and  'deprive  cruisers  of  the  chance  of  recapture,    *  105 
it  is,  in  many  views,  highly  reasonable   and  humane. 
Other  maritime  nations  regard  ransoms  as  binding,  and  to  be 
classed  among  the  few  legitimate  commercia  belli.     They  have 
never  been  prohibited  in  this  country  ;  and  the  act  of  congress 
of  August  2d,  1813,  interdicting  the  use  of  British  licenses  or 
passes,  did  not  apply  to  the  contract  of  ransom.  (6) 

The  effect  of  a  ransom  is  equivalent  to  a  safe-conduct  granted 
by  the  authority  of  the  state  to  which  the  captor  belongs,  and  it 
binds  the  commanders  of  other  cruisers  to  respect  the  safe-con- 
duct thus  given  ;  and  under  the  implied  obligation  of  the  treaty 
of  alliance,  it  binds  equally  the  cruisers  of  the  allies  of  the 
captor's  country,  (c)  From  the  very  nature  of  the  connection 
between  allies,  their  compacts  with  the  common  enemy  must 
bind  each  other,  when  they  tend  to  accompKsh  the  objects  of  the 
alliance.  If  they  did  not,  the  ally  would  reap  aU  the  fruits  of 
the  compact,  without  being  subject  to  the  terms  and  conditions 
of  it;  and  the  enemy  with  whom  the  agreement  was  made 
would  be  exposed,  in  regard  to  the  ally,  to  all  the  disadvantages 
of  it,  without  participating  in  the  stipulated  benefits.     Such  an 


(a)  Chitty  on  Com.  Law,  428. 

(6)  Azuni  on  Maritime  Law,  c.  4,  art.  6.  1  Emerigon,  i;.  12,  sec.  21.  2  Valin, 
art.  66,  p.  149.  Le  Guidon,  c.  6,  art.  2.  Grotius,  b.  3,  c.  19.  Goodrich  v.  Gordon, 
15  Johns.  Rep.  6. 

(c)  Miller  v.  The  Resolution,  2  Dallas,  15. 
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inequality  of  obligation  is  contrary  to  every  principle  of  reason 
and  justice,  (a) 

The  safe-conduct  implied  in  a  ransom  biU,  requires  that  the 
vessel  should  be  found  within  the  course  prescribed,  and  within 
the  time  limited  by  the  contract,  unless  forced  out  of  her  course 
by  stress  of  weather,  or  unavoidable  necessity.  (5)  If  the  vessel 
ransomed  perishes  by  a  peril  of  the  sea,  before  arrival  in  port, 
the  ransom  is,  nevertheless,  due,  for  the  captor  has  not 
*  106  insured  the  prize  against  the  perils  *of  the  sea,  but  only 
against  recapture  by  cruisers  of  his  own  nation,  or  of  the 
allies  of  his  country.  If  there  should  be  a  stipulation  in  the 
ransom  contract,  that  the  ransom  should  not  be  due  if  the  vessel 
was  lost  by  sea  perils,  the  provision  ought  to  be  limited  to  total 
losses  by  shipwreck,  and  not  to  mere  stranding,  which  might 
lead  to  frauds,  in  order  to  save  the  cargo  at  the  expense  of  the 
ship,  (c) 

If  the  vessel  should  be  recaptured,  out  of  the  route  prescribed 
by  the  contract  for  her  return,  or  after  the  time  allowed  for  her 
return,  and  be  adjudged  lawful  prize,  it  has  been  made  a  ques- 
tion whether  the^  debtors  of  the  ransom  are  discharged  from 
their  contract.  Valin  {d)  says,  that,  according  to  the  constant 
practice,  the  debtors  are  discharged  in  such  case,  and  the  price 
of  the  ransom  is  deducted  froiii  the  proceeds  of  the  prize,  and 
given  to  the  first  captor,  and  the  residue  goes  to  the  second 
taker.  So,  if  the  captor  himself  should  afterwards  be  taken  by. 
an  enemy's  cruiser,  together  with  his  ransom  bill,  the  ransom 
becomes  part  of  the  lawful  conquest  of  the  enemy,  and  the 
debtors  of  the  ransom  are,  consequently,  discharged  from  the 
contract  under  the  ransom  bill,  (e) 

In  the  case  of  Ricord  v.  Bettenham,  (/)  an  English  vessel  was 
captured  by  a  French  privateer  in  the  war  of  1756,  and  ran- 
somed, and  a  hostage  given  as  a  security  for  the  payment  of  the 
ransom  biU.    The  hostage  died  while  in  possession  of  the  French, 

(a)  Miller  v.  The  Resolution,  2  Dallas,  15.  Pothier,  Traitd  du  Droit  de  Propri^te, 
No.  134. 

(5)  Pothier,  TraitiJ  du  Droit  de  Proprifet^,  No9.  134,  135-. 
(e)  Pothier,  Traite  de  Propridtfe,  No.  138. 
(d)  Ord.  des  Prises,  art.  19. 
(c)  Pothier,  ibid.  Nos.  139,  140. 
(/)  3  Bun-.  Eep.  1734. 
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and  it  was  made  a  question  in  the  K.  B.,  in  a  suit  brought  upon 
the  ransom  bill  after  the  peace,  whether  the  death  of  the  hostage 
discharged  the  contract,  and  whether  the  alien  could  sue  on  the 
ransom  bill  in  the  English  courts.  It  was  shown,  that  such  a 
contract  was  valid  among  the  other  nations  of  Europe,  and  that 
the  owner  of  the  biU  was  entitled  to  sue  upon  it,  and  that  it 
was  not  discharged  by  the  death  of  the  hostage,  who 
was  taken  as  a  mere  collateral  *  security,  and  the  plain-  *  107 
tiiF  was,  accordingly,  allowed  to  recover.  But  it  has 
been  since  decided,  and  it  is  now  understood  to  be  the  law, 
that,  during  war,  and  while  the  character  of  alien  enemy  con- 
tinues, no  suit  will  lie  in  the  British  courts  by  the  enemy,  in 
proper  person,  on  a  ransom  bill,  notwithstanding  it  is  a  contract 
arising  jure  belli,  {a) '  The  remedy  to  enforce  payment  of  the 
ransom  bill,  for  the  benefit  of  the  enemy  captor,  is  by  an  action 
by  the  imprisoned  hostage,  in  the  courts  of  his  own  country,  for 
the  recovery  of  his  freedom.  This  severe  technical  objection 
would  seem  to  be  peculiar  to  the  British  courts,  for  it  was  shown, 
in  the  case  of  Ricord  v.  Bettenham,  to  be  the  practice  in  France 
and  Holland  to  sustain  such  actions  by  the  owner  of  the  ransom 
contract.  Lord  Mansfield  considered  the  contract  as  worthy  to 
be  sustained  by  sound  morality  and  good  policy,  and  as  gov- 
erned by  the  law  of  nations  and  the  eternal  rules  of  justice,  (b) 
The  practice  in  France,  (c)  when  a  French  vessel  has  been  ran- 
somed, and  a  hostage  given  to  the  enemy,  is  for  the  officers  of 
the  admiralty  to  seize  the  vessel  and  her  cargo,  on  her  return  to 
port,  in  order  to  compel  the  owners  to  pay  the  ransom  debt,  and 
relieve  the  hostage :  and  this  is  a  course  dictated  by  a  prompt 
and  liberal  sense  of  justice. 

The  recapture  of  the  ransom  bill,  according  to  Valin,  (d)  puts 
an  end  to  the  claim  of  the  captor.  He  may  be  deprived  of  the 
entire  benefit  of  his  prize,  as  well  •  as  of  the  ransom  bill,  either 
by  recapture  or  rescue,  and  the  questions  arising  on  them  lead 
to  the  consideration  of  postliminy  and  salvage.  Upon  recap- 
ture from  pirates,  the  property  is  to  be  restored  to  the  owner,  on 


(a)  Anthon  v.  Fisher,  Doug.  Rep.  649,  note.    The  Hoop,  1  Rob.  Rep.  196. 
(6)  Cornu  v.  Blackburne,  Doug.  Rep.  641 . 

(c)  Pothier,  Traits  de  Propriety,  No.  144. 

(d)  Tom.  ii.  liv.  3,  tit.  9,  art.  19. 
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the  allowance  of  a  reasonable  compensation  to  the  re- 
108  *  taker,  in  the  nature  of  salvage  ;  for  it  *  is  a  principle  of 
the  law  of  nations,  that  a  capture  by  pirates  does  not, 
like  a  capture  by  an  enemy  in  solemn  war,  change  the  title,  or 
divest  the  original  owner  of  his  right  to  the  property,  and  it 
does  not  require  the  doctrine  of  postliminy  to  restore  it.  (a)  In 
France,  property  may  be  reclaimed  by  the  owner  within  a  year 
and  a  day ;  (&)  but  in  some  other  countries  (and  Grotius  men- 
tions Spain  and  Venice)  the  rule  formerly  was,  that  the  whole 
property  recaptured  from  pirates  went  to  the  retaker,  and  this 
rule  was  founded  on  the  consideration  of  the  desperate  nature 
of  the  recovery. 

Jus  Postii-  I'^i®  J***  postliminii  was  a  fiction  of  the  Roman  law, 
minii.  |jy  -^hich  persons  or  things  taken  by  the  enemy  were 
restored  to  their  former  state  upon  coming  again  under  the 
power  of  the  nation  to  which  they  formerly  belonged.  Postli- 
minium fingit  eum  qui  captus  est,  in  civitate  semper  fuisse.  (c)  It 
is  a  right  recognized  by  the  law  of  nations,  and  contributes 
essentially  to  mitigate  the  calamities  of  war.  When,  therefore, 
property  taken  by  the  enemy  is  either  recaptured  or  rescued 
from  him,  by  the  feUow-subjects  or  allies  of  the  original  owner, 
it 'does  not  become  the  property  of  the  recaptor  or  rescuer,  as  if 
it  had  been  a  new  prize,  but  it  is  restored  to  the  original  owner, 
by  right  of  postliminy,  upon  certain  terms.  Movables  are  not 
entitled,  by  the  strict  rules  of  the  law  of  nations,'  to  the  full 
benefit  of  postliminy,  unless  retaken  from  the  enemy  promptly 
after  the  capture,  for  then  the  original  owner  neither  finds  a 
difficulty  in  recognizing  his  effects,  nor  is  presumed  to  have  re- 
linquished them.  Real  property  is  easily  identified,  and,  there- 
fore, more  completely  within  the  right  of  postliminy ;  and  the 
reason  for  a  stricter  limitation  of  it  in  respect  to  personal  prop- 
erty, arises  from  its  transitory  nature,  and  the  difficulty  of  iden- 
tifying it,  and  the  consequent  presumption  that  the  origj- 
*  109  nal  owner  had  abandoned  the  hope  of  recovery,  (d)  *  This 
right  does  not  take  effect  in  neutral  countries,  because  the 


(a)  Grotius,  b.  3,  c.  9,  sec.  16,  17.    Bynk.  Q.  J.  Pab.  c.  15  and  17. 

(6)  Valin's  Com.  torn.  ii.  261.  • 

(c)  Inst.  1,  12,  5.  (d)  Vattel,  b.  3,  c.  14,  sec.  209. 
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neutral  nation  is  bound  to  consider  the  war  on  each  side  as 
.equally  just,  so  far  as  relates  to  its  effects,  and  to  look  upon 
every  acquisition  made  by  either  party,  as  a  lawful  acquisition  ; 
with  the  exception  of  cases  where  the  capture  itself  is  an  in- 
fringement of  the  jurisdiction  or  rights  of  the  neutral  power,  (a) 
If  one  party  was  allowed,  in  a  neutral  territory,  to  enjoy  the 
right  of  claiming  goods  taken  by  the  other,  it  would  be  a  de- 
parture from  the  duty  of  neutrality.  The  right  of  postliminy 
takes  place,  therefore,  only  within  the  territories  of  the  nation 
of  the  captors,  or  of  his  ally ;  (6)  and  if  a  prize  be  brought  into 
a  neutral  port  by  the  captors,  it  does  not  return  to  the  former 
owner  by  the  law  of  postliminy,  because  neutrals  are  bound  fo 
take  notice  of  the  military  right  which  possession  gives,  and 
which  is  the  only  evidence  of  right  acquired  by  military  force, 
as  contradistinguished  from  civil  rights  and  titles.  They  are 
bound  to  take  the  fact  for  the  law.  Strictly  speaking,  there  is 
no  STiich  thing  as  a  marine  tort  between  belligerents.  AH  cap- 
tures are  to  be  deemed  lawful,  and  they  have  never  been  held 
within  the  cognizance  of  the  prize  tribunals  of  neutral  nations,  (c) 
With  respect  to  persons,- the  right  of  postliminy  takes  place  even 
in  a  neutral  country ;  so  that  if  a  captor  brings  his  prisoners 
into  a  neutral  port,  he  may,  perhaps,  confine  them  on  board  his 
ship,  as  being,  by  fiction  of  law,  part  of  the  territory  of  his 
sovereign,  but  he  has  no  control  over  them  on  shore,  {d) 

*In  respect  to  real  property,  the  acquisition  by  the  con-    *110 
queror  is  not  fully  consummated  until  confirmed  by  the 
treaty  of  peace,  or  by  the  entire  submission  or  destruction  of 
the  state  to  which  it  belonged,  (e)     If  it  be  recovered  by  the 
original  sovereign,  it  returns  to  the  former  proprietor,  notwith- 


(o)  M'Donough  v.  Daunery,  3  Dallas,  188,  198.  The  Josefa  Segunda,  5  Wheaton, 
338,  358.     See,  also,  post,  p.  121. 

(b)  Vattel,  b.  3,  c.  14,  sec.  207,  208. 

(c)  L'Amistad  de  Rues,  5  Wheaton,  390. 

{d}  Vattel,  b.  3,  c.  7,  sec.  132.  Bynk.  by  Duponceau,  pp.  116, 117,  notes.  Austrian 
Ord.  of  Neutrality,  August  7th,  1803,  art.  19.  By  one  of  the  provisions  of  a  com- 
mercial treaty  between  Carthage  and  Rome,  in  the  earliest  period  of  the  Roman 
republic,  soon  after  the  expulsion  of  Tarquin,  it  was  stipulated,  that  if  either  party 
should  bring  into  the  ports  of  the  other,  prisoners  taken  from  an  ally,  the  prisoners 
might  be  reclaimed  and  set  free.    Polybius,  b.  3,  c.  3. 

(e)  Puff.  Droit  de  la  Nature  par  Barbeyrac,  liv.  8,  c.  6,  sec.  20. 
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standing  it  may,  in  the  mean  time,  have  been  transferred  by 
purchase.  The  purchaser  is  understood  to  have  taken  the  prop- 
erty at  the  hazard  of  a  recovery  or  reconquest  before  the  end  of 
the  war.  But  if  the  real  property,  as  a  town  or  portion  of  the 
territory,  for  instance,  be  ceded  to  the  conqueror  by  the  treaty  of 
peace,  the  right  of  postliminy  is  gone  for  ever,  and  a  previous 
alienation  by  the  conqueror  would  be  valid,  (a) 

In  a  land  war,  movable  property,  after  it  has  been  in  com- 
plete possession  of  the  enemy  forxtwenty-four  hours,  (and  which 
goes  by  the  name  of  booty,  and  not  prize,)  becomes  absolutely 
his,  without  any  right  of  postliminy  in  favor  of  the  original 
o^ner ;  and  much  more  ought  this  species  of  property  to  be 
protected  from  the  operation  of  the  rule  of  postliminy,  when,  it 
has  not  only  passed  into  the  complete  possession  of  the  enemy, 
but  been  bond  fide  transferred  to  a  neutral.  By  the  ancient  and 
strict  doctrine  of  the  law  of  nations,  captures  at  sea  fell  under 
the  same  rule  as  other  movable  property  taken  on  land  ;•  and 
goods  so  taken  were  not  recoverable  by  the  original  owner  from 
the  rescuer  or  retaker.  But  the  municipal  regulations  of  most 
states  have  softened  the  rigor  of  the  law  of  nations  on  this 
point,  by  an  equitable  extension  of  the  right  of  postliminy,  as 
against  a  recaption  by  their  own  subjects.     The  ordinances  of 

several  of  the  continental  powers  confined  the  right  of 
*  111    restoration,  on  recaption,  to  cases  where  the  property  *had 

not  been  in  possession  of  the  enemy  above  twenty-four 
hours.  This  .was  the  rule  of  the  French  ordinance  of  1681 ;  (b) 
but  now  the  right  is  everywhere  understood  to  continue  until 
sentence  of  condemnation,  and  no  longer. 

It  is  also  a  rule  on  this  subject,  that  if  a  treaty  of  peace 
makes  no  particular  provisions  relative  to  captured  property,  it 
remains  in  the  same  condition  in  which  the  treaty  finds  it,  and 
it  is  tacitly  conceded  to  the  possessor.  The  right  of  postliminy 
no  longer  exists,  after  the  conclusion  of  the  peace.  It  is  a  right 
which  belongs  exclusively  to  a  state  of  war,  (c)  and  therefore,  a 
transfer  to  a  neutral,  before  the  peace,  even  iwithout  a  judicial 


(a)  Vattel,  b.  3,  c.  14,  sec.  212.    Martens,  b.  8,  c.  3,  sec.  11, 12. 
(6)  Liv.  3,  tit.  9.    Des  Prises,  art.  8. 
(c)  Vattel,  b.  3,  c.  14,  sec.  216. 
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sentence  of  condemnation,  is  valid,  if  there  has  been  no  recov- 
ery or  recaption  before  the  peace.  The  intervention  of  peace 
cures  all  defects  of  title,  and  vests  a  lawful  possession  in  the 
neutral,  equally  as  the  title  of  the  enemy  captor  himself  is 
quieted  by  the  intervention  of  peace,  (a)  The  title,  in  the  hands 
of  such  a  neutral,  could  not  be  defeated  in/avor  of  the  original 
owner,  even  by  his  subsequently  becoming  an  enemy.  It  would 
only  be  liable,  with  his  other  property,  to  be  seized  as  prize  of 
war.  (b) 

Every  power  is  obliged  to  conform  to  these  rules  of  the  law 
of  nations  relative  to  postliminy,  where  the  interests  of  neutrals 
are  concerned.  But  in  cases  arising  between  its  own  subjects, 
or  between  them  and  those  of  her  allies,  the  principle  may  un- 
dergo such  modifications  as  policy  dictates.  Thus,  by  several 
English  statutes,  the  maritime  right  of  postliminy,  as  among 
English  subjects,  subsists  to  the  end  of  the  war ;  and,  therefore, 
ships  or  goods  captured  at  sea  by  an  enemy,  and  retaken  at  any 
period  during  the  war,  and  whether  before  or  after  sentence  of 
condemnation,  are  to  be  restored  to  the  original  proprietor,  on 
securing  to  the  recaptors  certain  rates  of  salvage,  as  a 
compensation  or  reward  *  for  the  service  they  have  per-  *112 
formed,  (c)  The  maritime  law  of  England  gives  the 
benefit  of  this  liberal  rule  of  restitution,  with  respect  to  the 
recaptured  property  of  her  own  subjects,  to  her  allies,  unless  it 
appears  that  they  act  on  a  less  liberal  principle,  and  then  it 
treats  them  according  to  their  own  measure  of  justice,  (d)  Great 
Britain  seems  to  have  no  fixed  rule  as  to  the  quantum  of  sal- 
vage on  a  foreign  vessel  in  cases  of  recapture,  and  the  rate  of 
salvage  in  other  nations  of  Europe  is  different,  as  a^Uowed  by 
different  nations,  (e)  The  allotment  of  salvage,  on  recapture  or 
rescue,  is  a  question  not  of  municipal  law  merely,  except  as  to 
the  particular  rates  of  it.  It  is  a  question  of  the  jus  'gentium, 
when  the  subjects  of  allies  or  neutral  states  claim  the  benefit  of 


(a)  Schooner  Sophie,  6  Rob.  Rep.  138. 

(6)  ThePurissima  Conception,  6  Rob.  Rep.  45. 

(c)  1  Chitty  on  Commercial  Law,  435. 

(d)  The  Santa  Cruz,  1  Rob.  Rep.  49. 

(e)  Wheaton  on  Captures,  245,  246,  297.     Opinions  of  the  Attorneys-General, 
vol.  i.  435 . 

VOL.  I.  11 
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the  recaption.  The  restitution  is  a  matter  not  of  strict  right, 
after  the  property  has  been  vested  in  the  enemy,  but  one  of 
favor  and  relaxation ;  and  the  belligerent  recaptor  has  a  right  to 
annex  a  reasonable  condition  to  his  liberality,  (a)  Neutral  prop- 
erty, retaken  from  the  enemy,  is  usually  restored,  without  the 
payment  of  any  salvage,  unless  from  the  nature  of  the  case,  or 
the  usages  of  the  enemy,  there  is  a  probability  that  the  property 
would  have  been  condemned,  if  carried  into  the  enemy's  ports, 
and  in  that  case  a  reasonable  salvage  ought  to  be  allowed,  for  a 
benefit  has  been  conferred,  (b)  ^ 

The  United  States,  by  the  act  of  congress  of  3d  March,  1800, 
directed  restoration  of  captured  property,  at  sea,  to  the  foreign 
and  friendly  owner,  on  the  payment  of  reasonable  salvage  ;  but 
the  act  was  not  to  apply  when  the  property  had  been  con- 
demned as  prize  by  a  competent  court,  before  recapture ;  nor 
when  the  foreign  government  would  not  restore  the  goods  or 

vessels  of  the  citizens  of  the  United  States,  under  the 
*113    like  circumstances.     The  statute  continued  *the  jus  post- 

liminii,  until  the  property  was  divested  by  a  sentence  of 
condemnation,  and  no  longer ;  and  this  was  the  rule  adopted -in 
the  English  courts,  before  the  extension  of  the  right  of  post- 
liminy, by  statutes,  in  the  reigns  of  Geo.  II.  and  Geo.  III.  (c) 


(a)  The  Two  Friends,  1  Rob.  Rep. -271.    Marshall  on  Ins.  474.    Doug.  Rep.  648. 

(6)  The  War  Onskan,  2  Kob.  Rep.  299.     The  Carlotta,  5  Rob.  Rep.  54. 

(c)  Lord  Mansdeld,  2  Burr.  Rep.  693,  1209.    L'Actif,  1  Edw.  Adm  Rep.  186. 

'  Though  private  property  may  be  taken  by  a  military  commander  for  public  use,  or  to 
prevent  its  falling  into  the  hands  of  the  enemy,  yet  the  danger  must  be  imminent,  and  the 
necessity  admitting  of  no  delay.,  Mitchell  i*.  Harmony,  1  Blatchford's  E.  549.  S.  C.  13 
How.  U.  S.  115. 
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LECTURE    VI. 

OF  THE  GENERAL  EIGHTS  AND  DUTIES  OF  NEUTRAL  NATIONS. 

The  rights  and  duties  which  belong  to  a  state  of  neutrality, 
form  a  very  interesting  title  in  the  code  of  international  law. 
They  ought  to  be  objects  of  particular  study  in  this  country, 
inasmuch  as  it  is  our  true  policy  to  cherish  a  spirit  of  peace, 
and  to  keep  ourselves  free  from  those  political  connectiens 
which  would  tend  to  draw  us  into  the  vortex  of  European  con- 
tests. A  nation  that  maintains  a  firm  and  scrupulously  impar- 
tial neutrality,  and  commands  the  respect  of  all  other  nations 
by  its  prudence,  justice,  and  good  faith,  has  the  best  chance  to 
preserve  unimpaired  the  blessings  of  its  commerce,  the  freedom 
of  its  institutions,  and  the  prosperity  of  its  resources.  Bellige- 
rent nations  are  interested  in  the  support  of  the  just  rights  of 
neutrals,  for  the  intercourse  which  is  kept  up  by  means  of  their 
commerce,  contributes  greatly  to  mitigate  the  evils  of  war. 
The  public  law  of  Europe  has  established  the  principle,  that,  in 
time  of  war,  countries  not  parties  to  the  war,  nor  interposing  in 
it,  shaU  not  be  materially  affected  by  its  action ;  but  they  shall 
be  permitted  to  carry  on  their  accustomed  trade,  under  the  few 
necessary  restrictions  which  we  shall  hereafter  consider. 

It  belongs  not  to  a  common  friend  to  judge  between      Neutrals 

o  Jo  must  be  iin- 

the  belligerent  parties,  or  to  determine  the  question  of  partial. 
right  between  them,  (a)     The  neutral  is  not  to  favor  one  of 
them  *  to  the  detriment  of  the  other ;  and  it  is  an  essen-     *  116 
tial  character  of  neutrality,  to  furnish  no  aids   to  one 
party,  which  the  neutral  is  not  equally  ready  to  furnish  to  the 
other.(6)     A  nation  which  would  be  admitted  to  the  privileges 


(a)  Bynk.  1. 1,  c.  9.     Burlamaqui,  vol.  ii.  part  4,  o.  5,  sec.  16,  17. 

(6)  Mr.  Manning,  after  referring  to  the  practice  of  former  times  on  the  subject  of 
foreign  levies  in  neutral  countries,  and  critically  examining  the  reasoning  of  Vattel, 
justly  concludes  that  foreign  levies  may  not  be  allowed  to  one  belligerent,  while 
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of  neutrality,  must  perform  the  duties  it  enjoins.  Even  a  loan 
of  money  to  one  of  the  belligerent  parties,  is  considered  to  be  a 
violation  of  neutrality.(a)  A  fraudulent  neutrality  is  no  neu- 
trality. But  the  neutral  duty  does  not  extend  so  far  as  to  pro- 
hibit the  fulfilment  of  antecedent  engagements,  which  may  be 
kept  consistently  -with  an  exact  neutrality,  unless  they  go  so  far 
as  to  require  the  neutral  nation  to  become  an  associate  in  the 
war.  (6)  If  a  nation  be  under  a  previous  stipulation  made  in 
time  of  peace,  to  furnish  a  given  number  of  ships  or  troops  to 
one  of  the  parties  at  war,  the  contract  may  be  complied  with, 
and  the  state  of  peace  preserved,  except  so  far  as  the  auxiliary 
forces  are  concerned.  The  cantons  of  Switzerland  have  been 
accustomed  to  furnish  such  assistance  to  the  other  European 
poVers.  In  1788,  Denmark  furnished  ships  and  troops  to 
Russia,  in  her  war  with  Sweden,  in  consequence  of  a  previous 
treaty  prescribing  the  amount ;  and  this  was  declarjed  by  Den- 
mark to  be  an  act  consistent  with  a  spirit  of  amity  and  com- 
mercial intercourse  with  Sweden.  It  was  answered  by  the  latter 
in  her  counter  declaration,  that  though  she  could  not  reconcile 
the  practice  with  the  law  of  nations,  yet  she  embraced  the 
Danish  declaration,  and  confined  her  hostility,  so  far  as  Den- 
mark was  concerned,  to  the  Danish  auxiliaries  furnished  to 
Eussia.(c)  But,  if  a  neutral  power  be  under  contract  to  fur- 
nish succors  to  one  party,  he  is  said  not  to  be  bound  if  his 

ally  was  the  aggressor ;  and  in  this  solitary  instance  the 
*  117   *  neutral  may  examine  into  the  merits  of  the  war,  so  far 

as  to  see  whether  the  casus  faderis  exists.(d)  An  inquiry  of 
this  kind,  instituted  by  the  party  to  the  contract,  for  the  purpose 

refused  to  his  antagonist,  cotfsistently  with  the  duties  of  neutrality,  unless  such  an  ex- 
clusive privilege  was  granted  by  treaty  antecedent  to  the  war.  Manning's  Commen- 
taries, p.  180. 

(a)  Mr.  Pickering's  Letter  to  Messrs.  Pinckney,  Marshall,  and  Gerry,  2d  of  March, 
1798.  In  Dewutz  v.  Hendricks,  9  Moore's  C.  B.  Kep.  586,  it  was  held  to  be  con- 
trary to  the  law  of  nations,  for  persons  residing  in  England  to  enter  into  engagements 
to  raise  money,  by  way  of  loan,  for  the  purpose  of  supporting  subjects  of  a  foreign 
state  in  arms  against  a  government  in  friendship  with  England,  and  no  right  of  action 
Attached  upon  any  such  contract. 

(b)  Vattel,  b.  3,  c.  6,  sec.  99,  100,  101.  lb.  c.  7,  sec.  104,  105.  Martens's  Sum- 
mary, b.  8,  c.  5,  see.  9.    Mr.  Jefferson's  Letter  to  Mr.  Pinckney,  September  7th,  1793. 

(c)  New  Ann.  Reg.  for  1788,  tit.  Public  Papers,  p.  99. 

(d)  Bynk.  Q.  J.  Pub.  b.  1,  c.  9.     Vattel,  b.  2,  i;.  12,  sec.  168. 
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of  determining  on  its  binding  obligation,  holds  out  strong  temp- 
tations to  abuse ;  and,  in  the  language  of  Mr.  Jenkinson,(a) 
"  when  the  execution  of  guaranties  depends  on  questions  like 
these,  it  will  never  be  difficult  for  an  ally  who  hath  a  mind  to 
break  his  engagements,  to  find  an  evasion  to  escape." 

A  neutral  has  a  right  to  pursue  his  ordinary  com-  Neutral  ter- 

.  ntory  mvio- 

merce,  and  he  may  become  the  carrier  of  the  enemy's  labie. 
goods,  without  being  subject  to  any  confiscation  of  the  ship,  or 
of  the  neutral  articles  on  board ;  though  not  without  the  risk  of 
having  the  voyage  interrupted  by  the  seizure  of  the  hostile 
property.  As  the  neutral  has  a  right  to  carry  the  property  of 
enemies  in  his  own  vessel,  so,  on  the  other  hand,  his  own  prop- 
erty is  inviolable,  though  it  be  found  in  the  vessels  of  enemies. 
But  the  general  inviolability  of  the  neutral  character  goes 
further  than  merely  the  protection  of  neutral  property.  It  pro- 
tects the  property  of  the  belligerents  when  within  the  neutral 
jurisdiction.  It  is  not  lawful  to  make  neutral  territory  the  scene 
of  hostility,  or  to  attack  an  enemy  while  within  it ;  and  if  the 
enemy  be  attacked,  or  any  capture  made,  under  neutral  protec- 
tion, the  neutral  is  bound  to  redress  the  injury,  and  eflfect  resti- 
tution.(6)'  The  books  are  full  of  cases  recognizing  this  principle 
of  neutrality.  In  the  year  1793,  the  British  ship  Grange  was 
captured  in  Delaware  Bay  by  a  French  frigate,  and  upon  due 


(a)  Discourse  on  the  Conduct  of  the  GoTemment  of  Great  Britain  in  respect  to 
Neutral  Nations,  1757. 

(6)  Grotius,  b.  3,  c.  4,  sec.  8,  note  2.  Bynk.  b.  1,  c.  8.  Vattel,  b.  3,  i;.  7,  sec.  132. 
Burlamaqni,  vol.  ii.  part  4,  c.  5,  sec.  19. 


1  The  doctrine  in  the  text  was  the  subject  of  great  discussion  in  a  case  of  national 
interest. 

The  governments  of  the  United  States  and  of  Portugal,  by  a  convention  of  February 
26th,  1851,  submitted  their  differences,  relative  to  "  Tlie  General  Armstrong,"  privateer, 
destroyed  by  an  English  squadron,  in  the  port  of  Fayal,  September  27th,  1814,  to  the  de- 
cision of  the  President  of  the  French  Eepublio.  The  decision  of  Louis  Napoleon,  given 
November  30th,  1852,  was  in  favor  of  Portugal,  suggesting  the  following  gi-ounds : 

That  the  English  boats,  approaching  the  privateer,  in  the  night  preceding  the  action, 
were  ordered  off,  and  fired  upon  by  the  American  crew : 

That  the  feebleness  of  the  Portuguese  garrison  rendered  an  armed  intervention  impos- 
sible, and  the  governor  endeavored,  by  remonstrance,  to  preserve  the  peace  of  his  port : 

And  the  commander  of  the  privateer,  not  having,  from  the  beginning,  had  recourse  to 
the  intervention  of  the  neutral  power,  and  having  employed  arms  to  repel  the  attack,  and 
thus  disregarded  the  neutrality  of  the  port,  the  neutral  sovereign  was  released  from  the 
obligation  to  assure  him  protection  by  any  other  mode  than  pacific  intervention. 
11* 
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complaint,  the  American  government  caused  the  British  ship  to 
be  promptly  restored.(a)    So  in  the  case  of  The  Arma,(b) 
*  118    the  *  sanctity  of  neutral  territory  was  fully  asserted  and 
vindicated,  and  restoration  made  of  property  captured  by 
a  British  cruiser  near  the  mouth  of  the  Mississippi,,  and  within 
the  jurisdiction  of  the  United  States.    It  is  a  violation  of  neutral 
territory  for  a  belligerent  ship  to  take  her  station  within  it,  in 
order  to  carry  on  hostile  expeditions  from  thence,  or  to  send  her 
boats  to  capture  vessels  being  b^ond  it.     No  use  of  neutral 
territory,  for  the  purposes  of  war,  can  be  permitted.    This  is  the 
doctrine  of  the  government  of  the  United  States.(c)     It  was 
declared  judicially  in  England,  in  the  case  of  The  Twee  Ge- 
broeders ;  (d)  and  though  it  was  not  understood  that  the  prohibi- 
tion extended  to  remote  objects  and  uses,  such  as  procuring 
provisions  and  other  innocent  articles,  which  the  law  of  nations 
tolerated,  yet  it  was  explicitly  declared,  that  no  proximate  acts 
of  war  were  in  any  manner  to  be  allowed  to  originate  on  neutral 
ground ;  and  for  a  ship  to  station  herself  within  the  neutral  line, 
and  send  out  her  boats  on  hostile  enterprises,  was  an  act  of  hos- 
tility much  too  immediate  to  be  permitted.     No  act  of  hostility 
is  to  be  commenced  on  neutral  ground.     No  measure  is  to  be 
taken  that  wiU  lead  to  immediate  violence.     The  neutral  is  to 
carry  himself  with  perfect  equality  between  both  belligerents, 
giving  neither  the  one  nor  the  other  any  advantage ;  and  if  the 
respect  due  to  neutral  territory  be  violated  by  one  party, 
*119    without  being  promptly  punished  by  *3ust  animadver- 
sion, it  would  soon  provoke  a  similar  treaj;ment  from  the 
other  party,  and  the  neutral  ground  would  become  the  theatre 
of  war.(e)i 

(a)  Mr.  Jefferson's  Letter  to  Mr.  Ternant,  of  15th  May,  1793. 
(6)  5  Rob.  Rep.  373. 

(c)  Mr.  Randolph's  Circnlar  to  the  Governors  of  the  several  States,  April  I6th, 
1795.  The  American  commissioners  to  the  court  of  France,  (Benjamin  Franklin, 
Silas  Deane  and  Arthur  Lee,)  in  their  circular  letter  in  1777,  to  the  commanders  of 
American  armed  vessels,  carried  very  far  the  extension  of  neutral  protection,  when 
they  applied  it  indiscriminately  to  all  captures  "  within  sight  of  a  neutral  coast." 
Diplomatic  Correspondence,  by  J.  Sparks,  vol.  ii.  110.     Vide  supra,  Lecture  11. 

(d)  3  Rob.  Rep.  162. 

(e)  When  Don  Miguel,  in  1828,  ascended  the  throne  of  Portugal,  by  a  vote  of  the 

1  By  a  treaty,  ratified  July  4, 1850,  between  the  United  States  and  Great  Britain,  these 
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If  a  belligerent  cruiser  inoffensively  passes  over  a  portion  of 
water  lying  within  neutral  jurisdiction,  that  fact  is  not  usually 
considered  such  a  violation  of  the  territory  as  to  affect  and 
invalidate  an  ulterior  capture  made  beyond  it.  The  passage  of 
ships  over  territorial  portions  of  the  sea,  is  a  thing  less  guarded 
than  the  passage  of  armies  on  land,  because  less  inconvenient, 
and  permission  to  pass  over  them  is  not  usually  required  or  asked. 
To  vitiate  a  subsequent  capture,  the  passage  must  at  least  have 
been  expressly  refused,  or  the  permission  to  pass  obtained  under 
false  pretences,  (a) 

The  right  of  a  refusal  of  a  pass  over  neutral  territory  to  the 
troops  of  a  belligerent  power,  depends  more  upon  the  inconven- 
ience falling  on  the  neutral  state,  than  on  any  injustice  com- 
mitted to  the  third  party,  who  is  to  be  affected  by  the  permission 
or  refusal.  It  is  no  ground  of  complaint  against  the  interme- 
diate neutral  state,  if  it,  grants  a  passage  to  belligerent  troops, 
though  inconvenience  may  thereby  ensue  to  the  adverse  bellige- 
rent. It  is  a  matter  resting  in  the  sound  discretion  of  the 
neutral  power,  who  may  grant  or  withhold  the  permission,  with- 
out any  breach  of  neutrality.  (6)  No  belligerent  power  can  claim 
the  right  of  passage  through  a  neutral  territory,  unless  founded 
upon  a  previous  treaty,  and  it  cannot  be  granted  by  a  neutral, 
where  there  is  no  antecedent  treaty,  unless  an  equality  of  privi- 
lege be  allowed  to  both  belligerents.  This  is  the  reasonable  and 
just  rule  to  be  deduced  from  the  opinions  of  jurists  and  the  con- 
ventional law  of  modern  nations.(c) 

Portuguese  Cortes,  in  violation  of  the  title  by  succession  of  his  niece,  Donna  Maria, 
England  declared  herself  neutral  as  between  those  claimants,  in  their  domestic 
quarrel  for  the  crown.  Having  declared  her  neutrality,  England  maintained  it  with 
fidelity  and  vigor.  She  would  not  allow  any  warlike  equipments  by  either  party  in 
her  ports ;  and  when  an  armament  had  been  fitted  out  in  disguise,  and  sailed  from 
Plymouth,  in  support  of  the  claims  of  Donna  Maria,  England  sent  a  naval  force,  and 
■  actually  intercepted  the  Portuguese  armament  in  its  destination  to  the  island  Terceira. 

(a)  The  Twee  Gebroeders,  3  Bob.  Rep.  336. 

(b)  Grotius,  b.  2,  c.  2,  sec.  13,  n.  4.    Vattel,  b.  3,  c.  7,  sec.  119,  123,  127.     Sir  Wil- 
liam Scott,  3  Eob.  Rep.  353. 

(c)  Grotius,  b.  3,  t.  7,  sec.  2,  3.    Vattel,  b.  3,  u.  7,  sec.  126.    Manning's  Commenta- 
ries, 182-186.    Within  a  few  years  after  the  expulsion  of  the  Tarquins,  the  Romans, 

powers  engaged  that  neither  would  obtain  exclusive  control  over  a  ship-canal  which 
might  be  made  between  the  Atlantic  and  Pacific  oceans,  by  way  of  the  Biver  San  Juan 
de  Nicaragua,  and  guaranteed  the  neutrality  of  the  canal. 
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*120        *Bynkershoek(a)   makes  One  exception  to  the  general 
inviolability  of  neutral  territory,  and  supposes  that  if  an 
enemy  be  attacked  on  hostile  ground,  or  in  the  open  sea,  and 
flee  within  the  jurisdiction  of  a  neutral  state,  the  victor  may 
pursue  him  dum  fervet  opus,  and  seize 'his  prize  within  the 
neutral  state.     He  rests  his  opinion  entirely  on  the  authority 
and  practice  of  the  Dutch,  and  admits  that  he  had  never  seen 
the  distinction  taken  by  the  publicists,  or  in  the  practice  of 
nations.     It  appears,  however,  that  Casaregis,  and  several  other 
foreign  jurists  mentioned  by  Azuni,  {b)  held  a  similar  doctrine. 
But    D'Abreu,   Valin,   Emerigon,   Vattel,    Azuni   and   others 
maintained  the  sounder  doctrine,  that  when  the  flying  enemy 
has  entered  neutral  territory,  he  is  placed  immediately  under 
the  protection  of  the  neutral  power.     The  same  broad  principle 
that  would  tolerate  a  forcible  entrance  upon  neutral  ground  or 
waters,  in  pursuit  of  the  foe,  would  lead  the  pursuer  into  the 
heart  of  a  commercial  port.     There  is  no  exception  to  the  rule, 
that  every  voluntary  entrance  into  neutral  territory,  with  hostile 
purposes,  is  absolutely  unlawful,  (c)     The  neutral  border  must 
not  be  used  as  a  shelter  for  making  preparations  to  renew  the 
attack  ;  and  though  the  neutral  is  not  obliged  to  refuse  a  pas- 
sage and  safety  to  the  pursuing  party,  he  ought  to  cause  him  to 
depart  as  soon  as  possible,  and  not  permit  him  to  lie  by  and 
watch  his   opportunity  for   further   contest.      This  would  be 
making  the  neutral  country  directly  auxiliary  to  the  war,  and 
to  the  comfort  and  support  of  one  party.     In  the-  case  of  The 
Anna,  (d)  Sjr  "WiUiam  Scott  was  inclined  to  agree  with  Bynk- 


jinder  the  auspices  of  the  Consul,  Spurius  Cassins,  concluded  a  league  with  the  thirty 
cities  or  states  of  Latium ;  and  one  article  was,  that  neither  party  should  give  to  each 
other's  enemies  a  passage  through  their  lands.  Dionysius,  b.  6,  sec.  95.  Niebuhr's 
History  of  Rome,  vol.  ii.  28. 

(a)  Q.  J.  Pub.  b.  1,  c.  8. 

(6)  Maritime  Law,  toI.  ii.  223,  edit.  N.  Y. 

(c)  Vattel,  b.  3,  c.  7,  sec.  133.  1  Emerigon,  Traitfe  des  Ass.  449.  Azuni,  vol.  ii. 
223.  It  was  observed  by  the  American  Secretary  of  State,  (Mr.  Webster,)  in  the 
diplomatic  correspondence  between  him  and  the  British  minister,  (Lord  Ashburton,) 
relative  to  the  case  of  the  steamboat  Caroline,  on  the  Canadian  border,  and  seemingly 
admitted  by  Lord  Ashburton,  that  to  justify  a  hostile  entrance  upon  neutral  territory, 
there  must  exist  a  necessity  of  self-defence,  instant,  overwhelming,  leaving  no  choice 
of  means,  and  no  moment  for  deliberation.  , 

(d)  5  Rob.  Hep.  385  d. 
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ershoek  to  this  extent ;  that  if  a  vessel  refused  to  submit  to  vis- 
itation and  search,  and  fled  within  neutral  territory,  to  places 
which  were  uninhabited,  like  the  little  mud  islands  be- 
fore the  *  mouth  of  the  Mississippi,  and  the  cruiser,  *  121 
without  injury  or  annoyance  to  any  person,  should  qui- 
etly take  possession  of  his  prey,  he  would  not  stretch  the  point 
so  far,  on  that  account  only,  as  to  hold  the  capture  illegal.  But 
in  this,  as  well  as  in  every  other  case  of  the  like  kind,  there  is, 
in  stricto  jure,  a  violation  of  neutral  jurisdiction,  and  the  neutral 
power  would  have  a  right  to  insist  on  a  restoration  of  the  prop- 
erty. It  was  observed  by  the  same  high  authority,  in  another 
case,  depending  on  a  claim  of  territory,  [a)  "  that  when  the  fact 
is  established,  it  overrules  every  other  consideration.  Thecap- 
ture  is  done  away ;  the  property  must  be  restored,  notwithstand- 
ing it  may  actually  belong  to  the  enemy." 

A  neutral  has  no  right  to  inquire  into  the  validity 
of  a  capture,  except  in  cases  in  which  the  rights  of  brought  into 
neutral  jurisdiction  were  violated ;  and,  in  such  cases,  "  "  "^ 
the  neutral  power  will  restore  the  property,  if  found  in  the 
hands  of  the  offender,  and  within  its  jurisdiction,  regardless  of 
any  sentence  of  condemnation  by  a  court  of  a  belligerent  cap- 
tor, (b)    It  belongs  solely  to  the  neutral  government  to  raise  the 
objection  to  a  capture  and  title,  founded  on  the  violation  of 
neutral  rights.     The  adverse  belligerent  has  no  right  to  com- 
plain, when  the  prize  is  duly  libelled  before  a  competent  court,  (c) 
If  any  complaint  is  to  be  made  on  the  part  of  the  captured,  it 
must  be  by  his  government  to  the  neutral  government,  for  a 
fraudulent,  or  unworthy,  or  unnecessary  submission  to  a  viola- 
tion of  its  territory,  and  such  submission  will  naturally  provoke 
retaliation.     In  the  case  of  prizes  brought  within  a  neutral  port, 
the  neutral  sofereign  exercises  jurisdiction  so  far  as  to 
restore  the  property  of  its  *  own  subjects,  illegally  cap-    *  122 
tured ;  and  this  is  done,  says  VaUn,  {d)  by  way  of  com- 
pensation for  the  asylum  granted  to  the  captor  and  his  prize. 


(a)  The  Vrow  Anna  Catharina,  5  Eob.  Rep.  15. 

(h)  The  Arrogante  Barcelones,  7  Wheaton,  496.     The  Austrian  Ordinance  of  Neu- 
trality, August  7th,  1808,  art.  18.    L'Amistad  de  Rues,  5  Wheaton,  390. 

(c)  Case.of  The  Etrusco,  3  Eob.  Rep.  162,  note. 

(d)  Com.  torn,  ii.  274. 
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It  has  been  held,  in  this  country,  that  foreign  ships,  offending 
against  our  laws,  within  our  jurisdiction,  may  be  pursued  and 
seized  upon  the  ocean,  and  rightfully  brought  into  our  ports  for 
adjudication,  (a) 

Arming  in  The  government  of  the  United  States  was  warranted 
neutral  ports.^y.  ^jjg  j^^  g^^^  practice  of  nations,  in  the  declarations 
made  in  1793,  of  the  rules  of  neutrality,  which  were  particu- 
larly recognized  as  necessary  to  be  observed  by  the  belligerent 
powers,  in  their  intercourse  with  •this  country,  (b)  These  rules 
were,  that  the  original  arming  or  equipping  of  vessels  in  our 
ports,  by  any  of  the  powers  at  war,  for  military  service,  was 
unlawful ;  and  no  such  vessel  was  entitled  to  an  asylum  in  our 
ports.  The  equipment  by  them  of  government  vessels  of  war, 
in  matters  which,  if  done  to  other  vessels,  would  be  applicable 
equally  to  commerce  or  war,  was  lawful.  The  equipment  by 
them  of  vessels  fitted  for  merchandise  and  war,  and  applicable 
to  either,  was  lawful :  but  if  it  were  of  a  nature  solely  applica- 
ble to  war,  it  was  unlawful.  And  if  the  armed  vessel  of  one 
nation  should  depart  from  our  jurisdiction,  no  armed  vessel, 
being  within  the  same,  and  belonging  to  an  adverse  belligerent 
power,  should  depart  until  twenty-four  hours  after  the  former, 
without  being  deemed  to  have  violated  the  law  of  nations,  (c) 
Congress  have  repeatedly,  by  statute,  made  suitable  provision 
for  the  support  and  due  observance  of  similar  rules  of  neutrality, 

and  given  sanction  to  the  principle  of  them,  as  being 
*  123    *  founded  in  the  universal  law  of  nations.     It  is  declared 

to  be  a  misdemeanor  for  any  citizen  of  the  United  States, 
within  the  territory ^or  jurisdiction  thereof,  to  accept  and  exercise 
a  commission  to  serve  a  foreign  prince,  state,  colony,  district  or 
people,  in  war,  by  land  or  by  sea,  against  any  prince,  state, 
colony,  district  or  people,  with  whom  the  Unitefl  States  are  at 
peace  ;  or  for  any  person,  except  a  subject  or  citizen  of  any  for- 

(a)  The  Marianna  Mora,  11  Wheaton,  42. 

(6)  Vattel,  b.  3,  sec.  104.  Wolfius,  sec.  1174.  Austrian  Ordinance  of  Neutrality, 
August  7th,  1803.  Cours  de  Droit  Public,  par  M.  Pinheiro-Ferreira,  torn.  ii.  pp. 
44-47. 

(c)  Instructions  to  the  Collectors  of  the  Customs,  August  4th,  1793.  Mr.  JeflFerson's 
Letters  to  M.  Genet,  of  5th  and  17th  June,  1793.  His  Letter  to  Mr.  Morris,  of  16th 
August,  1793.  Mr.  Pickering's  Letter  to  Mr.  Pinckney,  January  16th,  1797.  His 
Letter  to  M.  Adet,  January  20th,  1796. 
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eign  prince,  state,  colony,  district  or  people,  transiently  within 
the  United  States,  on  board  of  any  foreign  armed  vessel,  within 
the  territory  or  jurisdiction  of  the  United  States,  to  enlist  or 
enter  himself,  or  hire  or  retain  another  person  to  enlist  or  enter 
himself,  or  to  go  beyond  the  limits  or  jurisdiction  of  the  United 
States,  with  intent  to  be  enlisted  or  entered  in  the  service  of  any 
foreign  prince,  state,  colony,  district  or  people,  as  a  soldier,  or 
mariner,  or  seaman  ;  ^  or  to  fit  out  and  arm,  or  to  increase  or 
augment  the  force  of  any  armed  vessel,  with  intent  that  such 
vessel  be  employed  in  the  service  of  any  foreign  power  at  war 
with  another  power,  with  whom  we  are  at  peace  ;  or  to  begin, 
or  set  on  foot,  or  provide,  or  prepare  the  means  for  any  military 
expedition  or  enterprise,  to  be  carried  on  from  thence  against 
the  territory  or  dominions  of  any  foreign  prince  or  state,  or  of 
any  colony,  district  or  people,  with  whom  we  are  at  peace  ;  or 
to  hire  or  enlist  troops  or  seamen,  for  foreign  military  or  naval 
service  ;  or  to  be  concerned  in  fitting  out  any  vessel,  to  cruise  or 
commit  hostilities  in  foreign  service,  against  a  nation  g,t  peace 
with  us  ;  and  the  vessel,  in  this  latter  case,  is  made  subject  to 
forfeiture.  The  President  of  the  United  States  is  also  author- 
ized to  employ  force  to  compel  any  foreign  vessel  to  depart, 
which,  by  the  law  of  nations,  or  by  treaty,  ought  not  to  remain 
within  the  United  States,  and  to  employ  the  public  force  gener- 
ally, in  enforcing  the  observance  of  the  duties  of  neutrality  pre- 
scribed by  law.  {a)  In  the  case  of  The  Scmtissima  Trinidad,  (b) 
it  was  decided,  that  captures  made  by  a  vessel  so  illegally  fitted 
out,  whether  a  public  or  private  armed  ship,  were  torts,  and  that 


(a)  Acts  of  Congress  of  5th  Jane,  1794,  and  20tli  April,  1818,  c.  83.2  By  an  act 
of  Congress  of  March  10th,  1838,  c.  31,  the  provisions  of  the  act  of  1818  were  en- 
larged and  applied  to  any  military  expedition  or  enterprise  against  the  territory  of  any 
foreign  prince  or  state,  or  of  any  colony,  district  or  people,  conterminous  with  the 
United  States,  and  with  whom  they  are  at  peace.^  Great  Britain,  by  act  of  parlia- 
ment of  59  Geo.  III.,  called  the  Foreign  Enlistment  Act,  in  like  manner  prohibited 
enlistments  and  equipments  within  the  king's  dominions,  for  warlike  purposes  in  for- 
eign states. 

(6)  7  Wheaton,  283. 

'  TJ.  S.  V.  Kazinski,  IS  Law  Eep.  254. 

2  See  an  official  opinion  upon  foreign  enlistments  in  the  United  States,  by  the  late  At- 
torney-General.   Opinions  of  Attys-Gen.  vol.  vii.  p.  367. 
8  The  act  of  1838,  expired  by  limitation  at  the  end  of  two  years. 


132  OF  THE  LAW  OF  NATIONS.  [PAET  I. 

the  original  owner  was  entitled  to  restitution,  if  the  property 
was  brought  within  our  jurisdiction ;  but  that  an  iUegal  outfit 
did  not  affect  a  capture  made  after  a  cruise,  to  which  the  outfit 
had  been  applied,  had  terminated.  The  offence  was  deposited 
with  the  voyage,  and  the  delictum  ended  with  the  termination 
of  the  cruise,  (a) 

Though  a  belligerent  vessel  may  not  enter  within 
neutral  neutral  jurisdiction  for  hostile  purposes,  she  may,  con- 
^°    '  sistently  with  a  state  o^  neutrality,  untU  prohibited  by 

the  neutral  power,  bring  her  prize  into  a  neutral  port, 
*  124    '  and  sell  it.  (b)    The  neutral  power  is,  however,  at  liberty 

to  refuse  this  privilege,  provided  the  refusal  be  made,  as 
the  privilege  ought  to  be  granted  to  both  parties,  or  to  neither. 
The  United  States,  whUe  a  neutral  power,  firequently  asserted 
the  right  to  prohibit,  at  discretion,  the  sale  within  their  ports,  of 
prizes  brought  in  by  the  belligerents ;  and  the  sale  of  French 
prizes  was  allowed  as  an  indulgence  merely,  until  it  interfered 
with  the  treaty  of  England  of  1794,  in  respect  to  prizes  made 
by  privateers,  (c)  In  the  opinion  of  some  jurists,  it  is  more 
consistent  with  a  state  of  neutrality,  and  the  dictates ,  of  true 
policy,  to  refuse  this  favor ;  for  it  must  be  very  inconvenient  to 
permit  the  privateers  of  contending  nations  to  assemble,  together 
with  their  prizes,  in  a  neutral  port.  The  edict  of  the  States 
General  of  1656,  forbade  foreign  cruisers  to  sell  their  prizes  in 
their  neutral  ports,  or  cause  them  to  be  imladen ;  and  the  French 
ordinance  of  the  marine  of  1681,  contained  the  same  prohibi- 
tion, and  that  such  vessels  should  not  continue  in  port  longer 
than  twenty-four  hours,  unless  detained  by  stress  of  weather,  (d) 


(o)  The  seaman  of  a  neutral  nation  may  sei-re  on  board  of  a  commercial  vessel  of 
a  belligerent  power,  or  be  employed  in  a  contraband  trade  on  board  of  a  neutral  ves- 
sel, without  being  liable  to  punishment  personally,  by  the  municipal  laws  of  his  own 
country,  or  by  the  law  of  nations.  Opinions  of  the  Attorneys-Gteneral  of  the  United 
States,  vol.  i.  35. 

(6)  Bynk.  b.  1,  C.15.  Vattel,  b.  3,  c.  7.  sec.  132.  Martens,  b.  8,  c.  6,  sec.  6.  Hop- 
ner  v.  Appleby,  5  Mason's  Rep.  77. 

(c)  Instructions  to  the  American  Ministers  to  France,  July  15th,  1797.  Mr.  Pick- 
ering's Letters  to  M.  Adet,  May  24th  and  November  15th,  1796.  His  letter  to  Mr. 
Pinckney,  January  16th,  1797.  It  is  deemed  proper  and  safe  for  a  neutral  power  to 
permit  a  prize  brought  into  port  in  distress,  to  be  repaired,  for  the  purpose  of  farther 
navigation.     Opinions  of  the  Attorneys-General,  vol.  1.  603. 

{d)  Valin's  Com.  torn.  ii.  272. 
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The  admission  into  neutral  ports  of  the  public  ships  of  the  bel- 
ligerent parties,  without  prizes,  and  under  due  regulations,  is 
considered  to  be  a  favor,  required  on  the  principle  of  hospitality 
among  friendly  powers,  and  it  has  been  uniformly  conceded  on 
the  part  of  the  United  States,  (a) 

But  neutral  ships  do  not  afford  protection  to  enemy's  Enemy's 
property,  and  it  may  be  seized  if  found  on  board  of  a  a'neutrai'" 
neutral  vessel,  beyond  the  limits  of  the  neutral  juris-  vessel. 
diction.  This  is  a  clear  and  well  settled  principle  of  the  law  of 
nations.  (6)  It  was  formerly  a  question,  whether  the 
neutral  *  ship,  conveying  enemy's  property,  was  not  lia-  *  125 
ble  to  confiscation  for  that  cause.  This  was  the  old  law 
of  France,  (c)  in  cases  in  which  the  master  of  the  vessel  know- 
ingly took  on  board  enemy's  property ;  but  Bynkershoek  truly 
observes,  that  the  master's  knowledge^  is  immaterial  in  this  case, 
arid  that  the  rule  in  the  Roman  law,  making  the  vessel  liable 
for  the  fraudulent  act  of  the  master,  was  a  mere  fiscal  regulation, 
and  did  not  apply ;  and  for  the  neutral  to  carry  enemy's  goods 
is  not  unlawful,  like  smuggling,  and  does  not  affect  the  neutral 
ship,  (d)  If  there  be  nothing  unfair  in  the  conduct  of  the  neu- 
tral master,  he  wiU  even  be  entitled  to  his  reasonable  demur- 
rage, and  his  freight  for  the  carriage  of  the  goods,  though  he 
has  not  carried  them  to  the  place  of  destination.  They  are 
said  to  be  seized  and  condemned,  not  ex  delicto  but  only  ex  re. 
The  capture  of  them  by  the  enemy  is  a  delivrery  to  the  person 
who,  by  the  rights  of  war,  was  substituted  for  the  owner,  (e) 
Bynkershoek  (/)  thinks  the  master  is  not  entitled  to  freight,  be- 


(a)  Mr.  Jefferson's  Letter  to  Mr.  Hammond,  September  9th,  1793.  Instructions  to 
the  American  Commissioners  to  France,  July  15th,  1797.  Cours  de  Droit  Public, 
par  M.  Pinheiro-Ferreira,  tom.  ii.  p.  47.  Such  public  vessels  are  exempt  from  the 
jurisdiction  of  the  local  authorities ;  but  this  exemption  does  not  extend  to  private 
vessels.     Vide  infra,  p.  156,  note., 

(6)  Grotias,  1,  3,  c.  6,  sec.  6.  Heinec.  de  Nav.  oh  Vect.  c.  2,  sec.  9.  Bynk.  Q.  J. 
Pub.  t.  14.  liOccenius,  de  Jure  Mar.  et  Nav.  b.  2,  c.  4,  sec.  2.  MoUoy,  de  Jure  Mari- 
time, b.  1,  c.  1,  sec.  18.  Lampredi,  dn  Commerce  des  Neutres,  sec.  10,  11.  Vattcl, 
b.  3,  u.  7,  sec.  115.  Answer,  in  1753,  to  the  Prussian  Memorial.  Consulat.  de  la 
Mer,  par  Boucher,  tom.  ii.  o.  273,  276,  sec.  1004. 

(c)  Ord.  de  la  Marine,  liv.  3,  tit.  9,  des  Prises,  art.  7. 

(d)  Bynk.  J.  Pub.  lib.  1,  c.  14. 

(e)  Vattel,  b.  3,  c,  7,  sec.  115. 
(/)  B.  1,  c.  14. 

VOL.   I.  12 
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cause  the  goods  were  not  carried  to  the  port  of  destination, 
though  he  admits  that  the  Dutch  lawyers,  and  the  gonsolato, 
give  freight.  But  the  allowance  of  freight  in  that  case  has 
been  the  unifbrm  practice  of  the  English  admiralty  for  near  two 
centuries  past,  except  when  there  was  some  circumstance  of 
mala  fides,  or  a  departure  from  a  strictly  proper  neutral  con- 
duct, {a)  The  freight  is  paid  not  pro  rata  but  in  toto,  because 
capture  is  considered  as  delivery,  and  the  captor  pays  the.  whole 
freight,  because  he  represfets  his  enemy,  by  possessing 
*  126  himself  of  the  enemy's  goods,  *jure  belli,  and  he  inter- 
rupts the  actual  delivery  to  the  consignee,  (b) 
The  right  to  take  enemy's  property  on  board  a  neutral  ship, 
has  been  much  contested  by  particular  nations,  whose  interests 
it  strongly  opposed.  This  was  the  case  with  Prussia  in  the 
case  of  the  Silesia  loan,  aijd  with  the  Dutch  in  the  war  of  1756 ; 
and  Mr.  Jenkinson  (afterwards  Earl  of  Liverpool)  published,  in 
1757,  a  discourse,  very  full  and  satisfactory,  on  the  ground  of 
authority  and  usage,  in  favor  of  the  legality  of  the  right,  when 
no  treaty  intervened  to  control  it.  The  rule  has  been  steadily 
m.aintained  by  Great  Britain.  In  France  it  has  been  fluctu- 
ating. The  ordinance  of  the  marine- of  1681,  asserted  the  an- 
cient and  severe  rule,  that  the  neutral  ship,  having  on  board 
enemy's  property,  was  subject  to  confiscation.  The  same  rule 
was  enforced  by  the  arrets  of  1692  and  1704,  and  relaxed  by 
those  of  1744  and  1778.  (c)  In  1780  the  Empress  of  Russia 
proclaimed  the  principles  of  the  Baltic  code  of  neutrality,  and 
declared  she  would  maintain  them  by  force  of  arms.  One  of 
the  articles  of  that  code  was,  that  "  aU  effects  belonging  to  the 
subjects  of  belligerent  powers,  should  be  looked  upon  as  free  on 
board  of  neutral  ships,  except  only  such  goods  as  were  contra- 
band." The  principal  powers  of  Europe,  as  Sweden,  Denmark, 
Prussia,  Germany,  Holland,  France,  Spain,  Portugal,  and  Na- 
ples, and  also  the  United  States,  acceded  to  the  Russian  princi- 
ples of  neutrality,  (d)     But  the  want  of  the  consent  of  a  power 

(o)  Jenkinson's  Discourse  in  1757,  p.  13.  The  Atlas,  3  Eob.  Rep.  30-1,  note.  An- 
swer to  the  Pmssian  Memorial,  1753. 

(6)  The  Copenhagen,  1  Rob.  Rep.  289. 

(c)  Valin's  Com.  1,  3,  tit.  9,  des  Prises,  art.  7. 

{d}  New  Ann.  Reg.  for  1780,  tit.' Public  Papers,  pp.  113-120.  Martens's  Summary, 
327,  edit.  Phil.    Journals  of  Congress,  toI.  vii.  pp.  68,  185 
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of  such  decided  maritime  superiority  as  that  of  Great  Britain, 
was  an  insuperable  obstacle  to  the  success  of  the  Baltic  conven- 
tional law  of  neutrality ;  and  it  was  abandoned  in  1793  by  the 
naval  powers  of  Europe,  as  not  sanctioned  by  the  existing  law 
of  nations,  in  every  case  in  which  the  doctrines  of  that 
code  '  did  not  rest  upon  positive  compact.  During  the  *  127 
whole  course  of  the  wars  growing  out  of  the  French 
revolution,  the  government  of  the  United  States  admitted  the 
English  rule  to  be  valid,  as  the  true  and  settled  doctrine  of  in- 
ternational law ;  and  that  enemy's  property  was  liable  to  seizure 
on  board  of  neutral  ships,  and  to  be  confiscated  as  prize  of 
war.  (a)  It  has,  however,  been  very  usual,  in  commercial  trea- 
ties, to  stipulate  that  free  ships  should  make  free  goods,  contra- 
band of  war  always  excepted ;  but  such  stipulations  are  to  be 
considered  as  resting  on  conventional  law  merely,  and  as  excep- 
tions to  the  operation  of  the  general  rule,  which  every  nation 
not  a  party  to  the  stipulation  is  at  perfect  liberty  to  exact  or 
surrender.  The  Ottoman  Porte  was  the  first  power  to  abandon 
the  ancient  rule,  and  she  stipulated,  in  her  treaty  with  France, 
in  1604,  that  free  ships  should  make  free  goods,  and  she  after- 
wards consented  to  the  same  provision  in  her  treaty  with  Hol- 
land, in  1612 ;  and  according  to  Azuni,  (b)  Turkey  has,  at  all 
times,  on  international  questions,  given  an  example  of  modera- 
tion to  the  more  civilized  powers  of  Europe. 

The  effort  made  by  the  Baltic  powers,  in  1801,  to  recall  and 
enforce  the  doctrines  of  the  armed  neutrality,  in  1780,  was  met, 
and  promptly  overpowered,  and  the  confederacy  dissolved  by 
the  naval  power  of  England.  Russia  gave  up  the  point,  and 
by  her  eonvention  with  England  of  the  17th  June,  1801,  ex- 
pressly agreed,  that  enemy's  property  was  not  to  be  protected 
on  board  of  neutral  ships.  The  rule  has  since  been  very  gen- 
erally acquiesced  in;  and  it  was  expressly  recognized  in  the 


(a)  Mr.  Jefferson's  Letter  to  M.  Genet,  July  24th,  1793.  Mr.  Pickering's  Letter  to 
Mr.  Pinckney,  January  16th,  1 797.  Letter  of  Messrs.  Pinckney,  Marshall,  and  Gerry, 
to  the  French  Government,  January  27th,  1798. 

(5)  Maritime  Law  of  Europe,  vol.  ii.  163.  Plasson,  in  his  Histoire  de  la  Diplo- 
matie  Fran9aise,  t.  ii.  226,  says,  that  it  was  not  the  object  of  the  Ottoman  Porte,  in 
the  instance  mentioned  in  the  text,  to  abandon  the  ancient  rule,  and  that  it  was 
not  a  treaty,  but  a.  concession  to  France  of  privileges  and  exemption,  from  pure 
liberality.  ii 
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Austrian  ordinance  of  neutrality,  published  at  Vienna, 
*128  the  7th  of  August,  1803.  Its  reasons  'and  authority- 
have  been  ably  vindicated  by  English  statesmen  and 
jurists,  and  particularly  by  Mr.  Ward,  in  his  treatise  of  the  rela- 
tive rights  cmd  duties  of  belligerent  and  neutral  powers  in  ma/ri- 
time  affairs,  published  in  1801,  and  which  exhausted  all  the  law 
and  learning  applicable  to  the  question,  (a)  ^ 

(a)  Mr.  Manning,  in  his  Commentaries  on  the  Law  of  Nations,  pp.  203-244,  has 
discussed  the  question  whether  "  free  ships  make  free  goods,"  quite  at  large,  and  with 
great  strength  of  reasoning.  He  vindicates  the  belligerent  right  against  the  doctrine 
of  the  Baltic  powers,  upon  solid  principles,  and  upon  the  authority  of  the  Consolato 
del  Mare,  and  of  the  most  eminent  Kuropean  jurists  who  have  written  on  the  Ia\^  of 
nations  within  the  last  two  centuries.  The  principal  authorities  have  been  already  re- 
ferred to,  at  pages  124,  125,  n.  a.  Mr.  Manning  also  examines  the  question,  on  thp 
authority  of  the  customary  and  conventional  law  of  nations,  by  a  review  of  a  succes- 
sion of  treaties  between  European  powers,  from  the  year  1351  to  the  present  times. 


'  The  following  remarkable  declaration  of  the  Government  of  Great  Britain,  made  on 
the  commencement  of  the  war  with  Russia,  in  March,  1854,  indicates  the  accession  of 
England  itself  to  the  principles  of  the  Armed  Neutrality.  The  declaration  is  identical 
with  that  published  by  his  Majesty  the  Emperor  of  the  French.  Ex.  Doc.  33iCong.  Ist 
Sess.  H.  Doc.  103. 

"  Declaration. — Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  having  been  compelled  to  take  up  arms  in  support  of  an  ally,  is  desirous  of 
rendering  the  war  as  little  onerous  as  possible  to  the  powers  with  whom  she  remains 
at  peace. 

"  To  preserve  the  commerce  of  neutrals  from  all  unnecessary  obstruction,  her  Majesty 
is  willing,  for  the  present,  to  waive  a  part  of  the  belligerent  rights  appertaining  to  her  by 
the  law  of  nations. 

"  It  is  impossible  for  her  Majesty  to  forego  the  exercise  of  her  right  of  seizing  articles 
contraband  of  war,  and  of  preventing  neutrals  from  bearing  the  enemy's  dispatches,  and 
she  must  maintain  the  right  of  a  belligerent  to  prevent  neutrals  from  breaking  any  effec- 
tive blockade  which  may  be  established  with  an  adequate  force  against  the  enemy's  forts, 
harbors,  or  coasts. 

"  But  her  Majesty  will  waive  the  right  of  seizing  enemy's  property  laden  on  board  a, 
neutral  vessel;  unless  it  be  contraband  of  war. 

"  It  is  not  her  Majesty's  intention  to  claim  the  confiscation  of  neutral  property,  not 
being  contraband  of  war,  found  on  board  enemy's  ships ;  and  her  Majesty  further  declares, 
that,  being  anxious  to  lesseu,  as  much  as  possible,  the  evils  of  war,  and  to  restrict  its 
operations  to  the  regularly  organized  forces  of  the  country,  it  is  not  her  present  intention 
to  issue  letters  of  marque  for  the  commissioning  of  privateers. 

"  Westminster,  March  28th,  1854." 

An  Order  in  Council,  passed  on  the  15th  April,  1854,  gave  to  the  Declaration  a  more 
precise  form  and  binding  authority. 

Though  the  belligerent  claims,  mentioned  in  the  Declaration,  are  not  renounced,  but 
only  "waived  for  the  present,"  it  cannot  be  doubted  but  that  this  measure  is  a  great  ad- 
vance of  the  rights  of  neutrals  and  the  interests  of  commerce.  See  an  article  on  the 
Orders  in  Council  on  Trade  during  War,  in  the  Edinburgh  Review,  July,  1854.  It 
presents  the  latest  aspect  of  the  most  important  and  interesting  doctrines  of  international 
law. 
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It  is  also  a  principle  of  the  law  of  nations  relative      Neutral 

property  in 

to  neutral  rights,  that  the  effects  of  neutrals,  found  on  an  enemy's 
board  of  enemy's  vessels,  shall  be  free;  and  it  is  a 
right  as  fully  and  firmly  settled  as  the  other,  though,  like  that, 
it  is  often  changed  by  positive  agreement,  {a)  The  principle  is 
to  be  met  with  in  the  Consolato  del  Mare,  and  the  property  of 
the  neutral  is  to  be  restored  without  any  compensation  for  de- 
tention, and  the  other  necessary  inconveniences  incident  to  the 
capture.  The  former  ordinances  of  France,  of  1543,  1585,  and 
1681,  declared  such  goods  to  be  lawful  prize  ;  and  Valin  (b)  jus- 
tifies the  ordinances,  on  the  ground  that  the  neutral,  by  putting 
his  property  on  board  of  an  enemy's  vessel,  favors  the  enemy's 
commerce,  and  agrees  to  abide  the  fate  of  the  vessel.  But  it  is 
fully  and  satisfactorily  shown,  by  the  whole  current  of  modern 
authority,  that  the  neutral  has  a  perfect  right  to  avail  himself 
of  the  vessel  of  his  friend,  to  transport  his  property ;  and  Bynk- 
ershoek  has  devoted  an  entire  chapter  to  the  vindication  of  the 
justice  and  equity  of  the  right,  (c). 

The  two  distinct  propositions,  that  enemy's  goods  found  on 
board  a  neutral  ship  may  lawfully  be  seized  as  prize  of  war, 
and  that  the  goods  of  a  neutral  found  on  board  of  an 
•  enemy's  vessel  were  to  be  restored,  have  been  explicitly  *  129 
incorporated  into  the  jurisprudence  of  the  United  States, 
and  declared  by  the  Supreme  Court  (d)  to  be  founded  in  the 
law  of  nations.  The  rule,  as  it  was  observed  by  the  court, 
rested  on  the  simple  and  intelligible  principle,  that  war  gave  a 


The  result  is,  that  there  is  nothing  like  system  or  consistency  of  principle  in  the  con- 
ventional law  of  Europe.  The  belligerent  rule  has  been  alternately  adopted  and  re- 
jected, and  qualified  with  infinite  vicissitude,  and  so  as  to  leave  the  rule,  as  a  general 
and  settled  principle  of  international  law,  when  not  disturbed  by  positive  stipulations, 
in  full  force.     Comm.  pp.  244-280. 

(a)  Grotius,  b.  3,  c.  6  and  16.  Bynk.  u.  13.  Vattel,  b.  3,  u.  7,  sec.  116.  Answer 
to  the  Prussian  Memorial,  1753.  Mr.  Jeiferson's  Letter  to  M.  Genet,  July  24th, 
1793.    Mr.  Pickering's  Letter  to  Mr.  Pinckney,  January  10th,  1797. 

(6)  Comm.  b.  3,  tit.  9,  des  Prises,  art.  7. 

(c)  Consulat  de  la  Mer,  par  Boucher,  tom.  ii.  c.  276,  sec.  1012,  1013.  Heineccius, 
de  Nav.  ob  Vect.  c.  2,  sec.  9.  Opera,  tom.  ii.  part  1,  pp.  349-355.  Vattel,  b.  3,  c. 
7,  sec.  116.    Bynk.  c.  13. 

(d)  The  Nereide,  9  Cranch,  388. 

12* 
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full  right  to  capture  the  goods  of  an  enemy,  but  gave  no  right 
to  capture  the  goods  of  a  friend.  The  neutral,  flag  constituted 
no  protection  to  enemy's  property,  and  the  belligerent  flag  com- 
municated no  hostile  character  to  neutral  property.  The  char- 
acter of  the  property  depended  upon  the  fact  of  ownership,  and 
not  upon  the  character  of  the  vehicle  in  which  it  is  found. 
After  vindicating  the  simplicity  and  justice  of  the  original  rule 
of  the  law  of  nations,  against  the  speculations  of  modern  theo- 
rists, and  the  ultima  ratio  of  the  armed  neutrality,  which  at- 
tempted to  effect  by  force  a  revolution  in  the  law  of  nations, 
the  court  stated,  that  nations  have  changed  this  simple  and 
natural  principle  of  public  "law,  by  conventions  between  them- 
selves, in  whole  or  in  part,  as  they  believed  it  to  be  for  their 
interest ;  but  the  one  proposition,  that  free  ships  should  make 
free  goods,  did  not  necessarily  imply  the  converse  proposition, 
that  enemy's  ships  should  make  enemy's  goods.  If  a  treaty 
established  the  one  proposition,  and  was  silent  as  to  the  other, 
the  other  stood  precisely  as  if  there  had  been  no  stipulation, 
and  upon  the  ancient  rule.  The  stipulation  that  neutral  bot- 
toms should  make  neutral  goods,  was  a  concession  made  by  the 
belligerent  to  the  neutral,  and  it  gave  to  the  neutral  flag  a  ca- 
pacity not  given  to  it  by  the  law  of  nations.  On  the  other 
hand,  the  stipulation  subjecting  neutral  property  found  in  the 
vessel  of  an  enemy  to  condemnation  as  prize  of  war,  was  a 
poncession  made  by  the  neutral  to  the  belligerent,  and  took  from 

the  neutral  a  privilege  he  possessed  under  the  law  of  na- 
*  130    tions ;  but  neither  reason  nor  practice  *  rendered  the  two 

concessions  so  indissoluble,  that  the  one  could  not  exist 
without  the  other.  It  rested  entirely  in  the  discretion  of  the 
contracting  parties,  whether  either  or  both  should  be  granted. 
The  two  propositions  are  distinct  and  independent  of  each 
other,  and  they  have  frequently  been  kept  distinct  by  treaties, 
which  stipulated  for  the  one  and  not  for  the  other,  (a) 

The  government  of  the  United  States,  in  their  negotiations 
with  the  republics  in  South  America,  have  pressed  very  ear- 
nestly for  the  introduction  and  establishment  of  the  principle 


(a)  The  Cygnet,  2  Dodson's  Adm.  Rep.  299,  S.  P. 
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of  the  Baltic  code  of  1780,  that  the  friendly  flag  should  cover 
the  cargo  ;  and  this  principle  was  incorporated  into  the  treaty 
between  the  United  States  and  Colombia,  in  1825,  and  into  the 
treaty  of  navigation  and  commerce  between  the  United  Slates 
and  the  Republic  of  Chili,  in  1832.  (a)  The  introduction  of 
those  new  republics  into  the  great  community  of  civilized 
nations,  has  justly  been  deemed  a  very  favorable  opportunity  to 
inculcate  and  establish,  under  their  sanction,  more  enlarged  and 
liberal  doctrines  on  the  subject  of  national  rights.  It  has  been 
the  desire  of  our  government  to  obtain  the  recognition  of  the 
fundamental  principles,  consecrated  by  the  treaty  with  Prussia, 
in  1785,  relative  to  the  perfect  equality  and  reciprocity  of  com- 
mercial rights  between  nations;  the  abolition  of  private  war 
upon  the  ocean  ;  and  the  enlargement  of  the  privileges  of  neu- 
tral commerce.  The  rule  of  public  law,  that  the  property  of  an 
enemy  is  liable  to  capture  in  the  vessel  of  a  friend,  is  now  de- 
clared, on  the  part  of  our  government,  to  have  no  foundation  in 
natural  right ;  and  that  the  usage  rests  entirely  on  force.  Though 
the  high  seas  are  a  general  jurisdiction,  common  to  all,  yet  each 
nation  has  a  special  jurisdiction  over  its  own  vessels  ;  and  all 
the  maritime  nations  of  modern  Europe  have,  at  times,  acceded  to 
the  principle,  that  the  property  of  an  enemy  should  be  protected 
in  the  vessel  of  a  friend.  No  neutral  nation,  it  is  said,  is  bound 
to  submit  to  the  usage;  and  the  neutral  may  have 
'yielded  at  one  time  to  the  usage,  without  sacrificing  the  *  131 
right  to  vindicate,  by  force,  the  security  of  the  neutral 
flag  at  another.  The  neutral  right  to  cover  enemy's  property  is 
conceded  to  be  subject  to  this  qualification  ;  that  a  belligerent 
nation  may  justly  refuse  to  neutrals  the  benefit  of  this  principle. 


(a)  It  was  stipulated  in  those  American  treaties,  that  as  between  the  parties,  free 
ships  should  give  freedom  to  goods — that  the  flag  should  cover  the  cargo  even  of  ene- 
mies, contraband  goods  excepted,  and  should  also  cover  the  persons,  though  enemies, 
unless  they  were  officers  or  soldiers  in  actual  service.  But  the  provision  was  only  to 
apply  to  those  powers  who  recognized  'the  principle  ;  and  neutral  property  found  on 
board  enemy's  vessels  was,  under  the  above  stipulation,  liable  to  capture.  If,  how- 
ever, the  neutral  flag  did  not  protect  enemy's  property,  then  the  goods  of  a  neutral  on 
board  of  an  enemy's  vessel  were  to  be  free.  Treaty  with  Colombia,  art.  12,  13. 
Treaty  with  Chili,  art.  12,  13.  Treaty  with  Venezuela,  art.  15.  Treaty  with  the 
Peru-Bolivian  Confederation,  art.  11,  12.    Treaty  with  Ecuador,  in  1839,  art.  15. 
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unless  it  be  conceded  also  by  the  enemy  of  the  belligerent  to 
the  same  neutral  flag,  (a)  ^ 

But,  whatever  may  be  the  utility  or  reasonableness  of  the 
neutral  claim,  under  such  a  qualification,  I  should  apprehend 
the  belligerent  right  to  be  no  longer  an  open  question  ;  and  that 
the  authority  and  usage  on  which  that  right  rests  in  Europe, 
and  the  long,  explicit,  and  authoritative  admission  of  it  by  this 
country,  have  concluded  us  from  making  it  a  subject  of  contro- 
versy ;  and  that  we  are  bound,  in  truth  and  justice,  to  submit 
to  its  regular  exercise,  in  every  case,  and  with  every  belligerent 
power  who  does  not  freely  renounce  it. 

It  has  been  a  matter  of  discussion,  whether  the  captor  of  the 
enemy's  vessel  be  entitled  to  freight  from  the  owner  of  the  neu- 
tral goods  found  on  board,  and  restored.  Under  certain  circum- 
stances, the  captor  has  been  considered  to  be  entitled  to  freight, 
even  though  the  goods  were  carried  to  the  claimant's  own  coun- 
try, and  restored :  and  he  clearly  is  entitled  to  freight,  if  he  per- 
forms the  voyage,  and  carries  the  goods  to  the  -port  of  original 
destination.  In  no  other  case  is  freight  due  to  the  captor ;  and 
the  doctrine  of  pro  rata  freight  is  entirely  rejected,  because  it 
would  involve  a  prize  court  in  a  labyrinth  of  minute  inquiries 
and  considerations,  in  the  endeavor  to  ascertain,  in  every  case, 
the  balance  of  advantage  or  disadvantage,  which  an  interrup- 
tion and  loss  of  the  original  voyage,  by  capture,  might  have 

produced  to  the  owner  of  the  goods,  {b) 
*  132         *  In  the  case  of  The  Nereide,  (c)  the  Supreme  Court  of 
the  United  States  carried  the  principle  of  immunity  of 
neutral  property  on  board  an  enemy's  vessel,  to  the  extent  of 


(a)  Letter  of  Mr.  Adams,  Secretary  of  State,  to  Mr.  Anderson,  27th  May,  1823. 
President's  Message  to  the  Senate,  of  26th  December,  1825,  and  to  the  House  of  Rep- 
resentatives, March  15th,  1826. 

(b)  Bynk.  Q.  J.  Pub.  b.  1,  c.  13.  The  Fortuna,  4  Rob.  Rep.  278.  The  Diana,  5 
Rob.  Rep.  67.    Vrow  Anna  Catharina,  6  Rob.  Rep.  269. 

(c)  9  Cranch's  Rep.  388. 

1  See  the  convention  concluded  between  the  United  States  and  the  Two  Sicilies,  Jan. 
13, 1855.  The  two  high  contracting  parties  agree  that  free  ships  shall  make  free  goods, 
except  contraband ;  and  that  neutral  property  in  enemy's  vessels  shall  be  free,  with  the 
same  exception ;  and  they  engage  to  apply  these  principles  to  the  navigation  and  com- 
merce of  all  such  states  as  shall  consent  to  adopt  them  as  permanent  and  immutable. 
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allowing  it  to  be  laden  on  board  an  armed  belligerent  cruiser ; 
and  it  was  held,  that  the  goods  did  not  lose  their  neutral  charac- 
ter, not  even  in  consequence  of  resistance  made  by  the  armed 
vessel,  provided  the  neutral  did  not  aid  in  such  armament  or  re- 
sistance, nbtwithstanding  he  had  chartered  the  whole  vessel,  and 
was  on  board  at  the  time  of  the  resistance.  The  act  of  arming 
was  the  act  of  the  belligerent  party,  and  the  neutral  goods  did 
not  contribute  to  the  armament,  further  than  the  freight,  which 
would  be  paid  if  the  vessel  was  unarmed,  and  neither  the  goods 
nor  the  neutral  owner  were  chargeable  for  the  hostile  acts  of  the 
belligerent  vessel,  if  the  neutral  took  no  part  in  the  resistance. 
A  contemporary  decision  of  an  opposite  character,  on  the  same 
point,  was  made  by  the  English  high  court  of  admiralty  in  the 
case  of  The  Fanny ;  (a)  and  it  was  there  observed,  that  a  neutral 
subject  was  at  liberty  to  put  his  goods  on  board  the  merchant 
vessel  of  a  belligerent;  but  if  he  placed  them  on  board  an 
armed  belligerent  ship,  he  showed  an  intention  to  resist  visita- 
tion and  search,  by  means  of  the  association,  and,  so  far  as  he 
does  this,  he  was  presumed  to  adhere  to  the  enemy,  and  to  with- 
draw himself  from  his  protection  of  neutrality.  If  a  neutral 
chooses  to  take  the  protection  of  a  hostile  force,  instead  of  his 
own  neutral  character,  he  must  take  (it  was  observed)  the  in- 
convenience with  the  convenience,  and  his  property  would, upon 
just  and  sound  principles,  be  liable  to  condemnation  along  with 
the  belligerent  vessel. 

The  question  decided  in  the  case  of  The  Nereide  is  a  very 
important  one  in  prize  law,  and  of  infinite  importance  in  its 
practical  results  ;  and  it  is  to  be  regretted  that  the  decisions  of 
two  courts  of  the  highest  character,  on  such  a  point, 
•should  have  been  in  direct  contradiction  to  each  other.  *  133 
The  same  point  afterwards  arose,  and  was  again  argued, 
and  the  former  decision  repeated  in  the  case  of  The  Atalanta.  {V) 
It  was  observed,  in  this  latter  case,  that  the  rule  with  us  was 
correct  in  principle,  and  the  most  liberal  and  honorable  to  the 
jurisprudence  of  this  country.  The  question  may,  therefore,  be 
considered  here  as  at  rest,  and  as  having  received  the  most  au- 
thoritative decision  that  can  be  rendered  by  any  judicial  tribunal 
on  this  side  of  the  Atlantic. 

(a)  1  Dodson's  Adm.  Rep.  443. 

(b)  3  Wheaton,  409. 
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LECTURE   VII. 

OF  RESTRICTIONS   UPON   NEUTRAL   TRADE. 

The  principal  restriction  which  the  law  of  nations  imposes 
on  the  trade  of  neutrals,  is  the  prohibition  to  furnish  the  belli- 
gerent parties  with  warlike  stores  and  other  articles  which  are 
directly  auxiliary  to  warlike  purposes.  Such  goods  are  denom- 
inated contraband  of  war ;  but  in  the  attempt  to  define  them 
the  authorities  vary,  or  are  deficient  in  precision,  and  the  subject 
has  long  been  a  fruitful  source  of  dispute  between  neutral  and 
belligerent  nations. 

Contraband  ^i  the  time  of  Grotius,  some  persons  contended  for 
of  war.  ^jjg  rigor  of  war,  and  others  for  the  freedom  of  com- 
merce. As  neutral  nations  are  willing  to  seize  the  opportunity 
which  war  presents,  of  becoming  carriers  for  the  belligerent 
powers,  it  is  natural  that  they  should  desire  to  diminish  the  list 
of  conteaband  as  much  as  possible,  Grotius  distinguishes  (a) 
between  things  which  are  useful  only  in  war,  as  arms  and  am- 
munition, and  things  which  serve  merely  for  pleasure,  angl  things 
which  are  of  a  mixed  nature,  and  useful  both  in  peace  and  war. 
He  agrees  with  other  writers  in  prohibiting  neutrals  from  carry- 
ing articles  of  the  first  kind  to  the  enemy,  as  well  as  in  permit- 
ting the  second  kind  to  be  carried.  As  to  articles  of  the  third 
class,  which  are  of  indiscriminate  use  in  peace  and  war,  as 
money,  provisions,  ships,  and  naval  stores,  he  says,  that  they 
are  sometimes  lawful  articles  of  neutral  commerce,  and  some- 

tinies  not ;  and  the  question  will  depend  upon  circum- 
*  136     stances  existing  *  at  the  time.    They  would  be  contraband 

if  carried  to  a  besieged  town,  camp,  or  port.     In  a  naval 
war,  it  is  admitted  that  ships  and  materials  for  ships,  become 

(a)  B.  3,  c.  1,  sec.  5. 
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contraband,  and  horses  and  saddles  may  be  included,  (a)  Vat- 
tel  speaks  with  some  want  of  precision,  and  only  says,  in  gen- 
eral terms,  (b)  that  commodities,  particularly  used  in  war,  are 
contraband,  such  as  arms,  miUtary  and  naval  stores,  timber, 
horses,  and  even  provisions,  in  certain  junctures,  when  there  are 
hopes  of  reducing  the  enemy  by  famine.  Loccenius,  (c)  and 
some  other  authorities  referred  to  by  Valin,  consider  provisions 
as  generally  contraband  ;  but  Valin  and  P.othier  insist  that  they 
are  not  so,  either  by  the  law  of  France  or  the  common  law  of 
nations,  unless  carried  to  besieged  or  blockaded  places,  (d)  The 
marine  ordinance  of  Louis  XIV.  (e)  included  horses  and  their 
equipage,  transported  for  military  service,  within  the  list  of  con- 
traband, because  they  were  necessary  to  war  equipments  ;  and 
that  is,  doubtless,  the  general  rule.  They  are  included  in  the 
restricted  list  of  contraband  articles  mentioned  in  the  treaty 
between  the  United  States  and  Colombia,  in  1825.  Valin  says, 
that  naval  stores  have  been  regarded  as  contraband  from  the 
beginning  of  the  last  century,  and  the  English  prize  law  is  very 
explicit  on  this  point.  Naval  stores  and  materials  for  ship- 
building, and  even  corn,  grain,  and  victuals  of  all  sorts,  going  to 
the  dominions  of  the  enemy,  were  declared  contraband  by  an 
ordinance  of  Charles  I.  in  1626.  (/)  Sail-cloth  is  now  held  to 
be  universally  contraband,  even  on  a  destination  to  ports  of 
mere  mercantile  naval  equipment ;  (g)  and  in  the  case  of 
The  Maria,  (h)  it  was  held,  that  *  tar,  pitch,  and  hemp,  *  137 
and  whatever  other  materials  went  to  the  construction 
and  equipment  of  vessels  of  war,  were  contraband  by  the  mod- 
ern law  of  nations ;  though  formerly,  when  the  hostilities  of 
Europe  were  less  naval  than  at  the  present  day,  they  were  of  a 
disputable  nature.  The  executive  government  of  this  country 
has  frequently  conceded  that  the  materials  for  the  building. 


(a)  Rutherforth's  Inst.  b.  1,  c.  9. 

(6)  B.  3,  K.  7,  sec.  112. 

(c)  De  Jure  Maritimo,  lib.  1,  c.  4,  note  9. 

{d)  Valin's  Com.  torn.  ii.  p.  264.    Potbler  de  Propri^t^,  No.  104. 

(e)  Des  Prises,  art  11. 

(/)  Kobinson's  Collec.  Mar.  p.  63. 

{g)  The  Neptunus,  3  Rob.  Rep.  108. 

(A)  1  Rob.  Rep.  287,  Phil.  ed. 
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equipment,  and  armament  of  ships  of  war,  as  timber  and  naval 
stores,  were  contraband,  (a)  But ,  it  does  not  seem  that  ship 
timber  is,  in  se,  in  all  cases,  to  be  considered  a  contraband  arti- 
cle, though  destined  to  an  enemy's  port.  In  the  case  of  the 
Austrian  vessel,  II  Volmte,  captured  by  the  French  privateer 
L'Etoile  de  Bonaparte,  and  which  was  carrying  ship  timber  to 
Messina,  an  enemy's  port,  it  was  held,  by  the  council  of  prizes 
at  Paris,  in  1807,  upon  the  opinion  of  the  advocate-general, 
M.  Collet  Descotils,  that  the  ship^timber  in  that  case  was  not 
contraband  of  war,  it  being  ship  timber  of  an  ordinary  charac- 
ter, and  not  exclusively  applicable  to  the  building  of  ships  of 

war.  (b) 

Questions  of  contraband  were  much  discussed  during  the 
continuance  of  our  neutral  character,  in  the  furious  war  be- 
tween England  and  France,  commencing  in  1793,  and  we  pro- 
fessed to  be  governed  by  the  modern  usage  of  nations  on  this 
point,  (c)  The  national  convention  of  France,  on  the  9th  of 
May,  1793,  decreed,  that  neutral  vessels  laden  with  provisions, 
destined  to  an  enemy's  port,  should  be  arrested  and  carried  into 
France  ;  and  one  of  the  earliest  acts  of  England,  in  that 
*138  war,  (d)  was  to  detain  all  neutral  *  vessels  going  to 
France,  and  laden  with  corn,  meal,  or  flour.  It  was 
insisted,  on  the  part  of  England,  (e)  that,  by  the  law  of  nations, 
all  provisions  were  to  be  considered  as  contraband,  in  the  case 
where  the  depriving  of  an  enemy  of  those  supplies  was  one  of 
the  means  employed  to  reduce  him  to  reasonable  terms  of 
peace  ;  and  that  the  actual  situation  of  France  was  such,  as  to 
lead  to  that  mode  of  distressing  her,  inasmuch  as  she  had 
armed  almost  the  whole  laboring  class  of  her  people,  for  the 
purpose  of  commencing  and  supporting  hostilities  against  all 
the  governments  of  Europe.     This  claim  on  the  part  of  Eng- 


(o)  Mr.  Randolph's  Letter  to  M.  Adet,  July  6th,  1795.  Mr.  Pickering's  Letter  to 
Mr.  Pinckney,  January  16th,  1797.  Letter  of  Messrs.  Pinckney,  Marshall,  and 
Gerry,  to  the  French  Minister,  January  27th,  1798. 

(i)  Efepertoire  universel  et  raisonnfe  de  Jurisprudence,  par  M.  Merlin,  torn.  ix.  tit. 
Prise  Maritime,  sec.  3,  art  3. 

(c)  President's  Proclamation  of  Neutrality,  April  22d,  1793. 

(d)  Instructions  of  8th  June,  1793. 

(e)  Mr.  Hammond's  Letter  to  Mr.  Jefferson,  September  12th,  1793,  and  his  Letter 
to  Mr.  Randolph,  April  11th,  1794. 
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land  was  promptly  and  perseveringly  resisted  by  the  United 
States ;  and  they  contended  that  corn,  flour,  and  meal,  being 
the  produce  of  the  soil  and  labor  of  the  country,  were  not  con- 
traband of  war,  unless  carried  to  a  place  actually  invested,  (a) 
The  treaty  of  commerce  with  England,  in  1794,  in  the  list  of 
contraband,  stated,  that  whatever  materials  served  directly  to 
the  building  and  equipment  of  vessels,  with  the  exception  of 
unwrought  iron  and  fir  planks,  should  be  considered  contraband, 
and  liable  to  confiscation ;  but  the  treaty  left  the  question  of 
provisions  open  and  unsettled,  and  neither  power  was  under- 
stood to  have  relinquished  the  construction  of  the  law  of  nations 
which  it  had  assumed.  The  treaty  admitted  that  provisions 
were  not  generally  contraband,  but  might  become  so,  according 
to  the  existing  law  of  nations,  in  certain  cases,  and  those  cases 
were  not  defined. 

It  was  only  stipulated,  by  way  of  relaxation  of  the  penalty  of 
the  law,  that  whenever  provisions  were  contraband,  the  captors, 
or  their  government,  should  pay  to  the  owner  the  fuU  value  of 
the  articles,  together  with  the  freight,  and  a  reasonable  profit. 
Our  government  has  repeatedly  admitted  that,  as  far  as 
that  treaty  enumerated  contraband  articles,  *  it  was  de-  *  139 
claratory  of  the  law  of  nations,  and  that  the  treaty  con- 
ceded nothing  on  the  subject  of  contraband,  (b) 

The  doctrine  of  the  English  admiralty,  on  the  subject  of  pro- 
visions being  considered  contraband,  was  laid  down  very  fuUy 
and  clearly  in  the  case  of  The  Jonge  Margaretha.  (c)  It  was  , 
there  observed,  that  the  catalogue  of  contraband  had  varied 
much,  and,  sometimes,  in  such  a  manner  as  to  make  it  difficult 
to  assign  the  reasons  of  the  variations,  owing  to  particular  cir- 
cumstances, the  history  of  which  had  not  accompanied  the 
history  of  the  decisions.  In  1673,  certain  articles  of  provision, 
as  corn,  wine,  and  oil,  were  deemed  contraband,  according  to 
the  judgment  of  a  person  of  great  knowledge  and  experience  in 


(a)  Mr.  JefFerson'a  Letter  to  Mr.  Piuckney,  September  7th,  1793,  and  Mr.  Ran- 
dolph's Letter  to  Mr.  Hammond,  May  1st,  1794. 

(6)  Mr.  Pickering's  Letter  to  Mr.  Monroe,  Sejitember  12th,  1795.  His  Letter  to 
Mr.  Pinckney,  January  16th,  1797.  Instructions  from  the  Secretary  of  State  to  the 
American  Minister  to  Prance,  July  15th,  1797. 

(c)  1  Rob.  Rep.  159,  edit.  Phil. 

VOL.  I.  13 
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the  practice  of  the  admiralty ;  and,  in  much  later  times,  many 
other  sorts  of  provisions  have  been  condemned  as  contraband. 
In  1747  and  1748,  butter  and  salted  fish  and  rice  were  con- 
demned as  contraband ;  and  those  cases  show  that  articles  of 
human  food  have  been  considered  as  contraband,  when  it  was 
probable  they  were  intended  for  naval  or  military  use.  The 
modern  established  rule  is,  that  provisions  are  not  generally 
contraband,  but  may  become  so,  under  circumstances  arising 
out  of  the  particular  situation  of  the  war,  or  the  condition  of  the 
parties  engaged  in  it.  Among  the  circumstances  which  tend  to 
preserve  provisions  from  being  liable  to  be  treated  as  contra- 
band, one  is,  that  they  are  of  the  growth  of  the  country  which 
produces  them.  Another  circumstance,  to  which  some  indul- 
gence is  shown  by  the  practice  of  nations,  is  when  the  articles 
are  in  their  native  and  unmanufactured  state.  Thus,  iron  is 
treated  with  indulgence,  though  anchors  and  other  instruments 

fabricated  out  of  it,  are  directly  contraband.     Hemp  is 
*  140    more  favorably  considered  than  cordage ;  *  and  wheat  is 

not  considered  as  so  objectionable  a  commodity,  when 
going  to  an  enemy's  country,  as  any  of  the  final  preparations  of 
it  for  human  use.  The  most  important  distinction  is,  whether 
the  articles  were  intended  for  the  ordinary  use  of  life,  or  even 
for  mercantile  ships'  use,  or  whether  they  were  going  with  a 
highly  probable  destination  to  military  use.  The  nature  and 
quality  of  the  port  to  which  the  articles  are  going,  is  not  an 
1  irrational  test.  K  the  port  be  a  general  commercial  one,  it  is 
presumed  the  articles  are  going  for  civil  usej  though  occasion- 
ally a  ship  of  war  may  be  constructed  in  that  port.  But  if  the 
great  predominant  character  of  that  port,  like  Brest  in  France, 
or  Portsmouth  in  England,  be  that  of  a  port  of  naval  military 
equipment,  it  will  be  presumed  that  the  articles  were  going  for 
military  use,  although  it  is  possible  that  the  articles  might  have 
been  applied  to  civil  consumption.  As  it  is  impossible  to 
ascertain  positively  the  final  use  of  an  article  cmcipitis  usus,  it 
is  not  an  injurious  rule  which  deduces  the  final  use  from  the 
immediate  destination ;  and  the  presumption  of  a  hostile  use, 
founded  on  its  destination  to  a  military  port,  is  very  much 
inflamed,  if,  at  the  time  when  the  articles  were  going,  a  consid- 
erable armament  was  notoriously  preparing,  to  which  a  supply 
of  those  articles  would  be  eminently  useful. 
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These  doctrines  of  the  English  prize  law  were  essentially  the 
same  with  that  adopted  by  the  American  congress  in  1775,  for 
they  declared,  that  all  vessels,  to  whomsoever  belonging,  carry- 
ing provisions  or  other  necessaries,  to  the  British  army  or  navy 
within  the  colonies,  should  be  liable  to  seizure  and  confisca- 
tion, (a)  They  were  likewise  fully  adopted  by  the  Supreme 
Court  of  the  United  States,  when  we  came  to  know  and  feel 
the  value  of  belligerent  rights,  by  becoming  a  party  to  a  mari- 
time war.  In  the  case  of  TTie  Commercen,  (b)  a  neutral  vessel, 
captured  by  one  of  our  cruisers  in  the  act  of  carrying  provis- 
ions for  the  use  of  the  British  armies  in  Spain,  the  court 
held,  that  provisions,  being  *  neutral  property,  but  the  *  141 
growth  of  the  enemy's  country,  and  destined  for  the  sup- 
ply of  the  enemy's  military  or  naval  force,  were  contraband. 
The  court  observed,  that,  by  the  modern  law  of  nations,  provis- 
ions were  not  generally  contraband,  but  they  might  become  so 
on  account  of  the  particular  situation  of  the  war,  or  on  account 
of  their  destination.  If  destined  for  the  ordinary  use  of  life  in 
the  enemy's  country,  they  were  not  contraband ;  but  it  was 
otherwise  if  destined  for  the  army  or  navy  of  the  enemy,  or  for 
his  ports  of  military  or  naval  equipment.  And  if  the  provis- 
ions were  the  growth  of  the  enemy's  country,  and  destined  for 
the  enemy's  use,  they  were  to  be  treated  as  contraband,  and 
liable  to  forfeiture,  even  though  the  army  or  navy  were  in  a 
neutral  port,  for  it  would  be  a  direct  interposition  in  the  war. 

This  case  followed  the  decisions  of  Sir  William  Scott,  and 
carried  the  doctrine  of  contraband,  as  applied  to  provisions,  to 
as  great  an  extent.  It  held  the  voyage  of  the  Swedish  neu- 
tral so  illegal,  as  to  deserve  the  infliction  of  the  penalty  of  loss 
of  freight. 

It  is  the  usus  bellici  which  determined  an  article  to  be  contra- 
band ;  and  as  articles  come  into  use  as  implements  of  war 
which  were  before  innocent,  there  is  truth  in  the  remark,  that  as 
the  means  of  war  vary  and  shift  from  time  to  time,  the  law  of 
nations  shift  with  them  ;  not,  indeed,  by  the  change  of  princi- 
ples, but  by  a  change  in  the  application  of  them  to  new  cases, 


(o)  Journals  of  the  Confederation  Congress,  vol.  i.  241. 
(6)  1  Wheaton,  382. 


148  OP  THE  LAW  OF  NATIONS.  [PAET  I. 

and  in  order  to  meet  the  varpng  inventions  of  war.  When 
goods  are  once  clearly  shown  to  be  contraband,  confiscation  to 
the  captor  is  the  natural  consequence.  This  is  the  practice  in 
all  cases,  as  to  the  article  itself,  excepting  provisions ;  and  as  to 
them,  when  they  become  contraband,  the  ancient  and  strict 
right  of  forfeiture  is  softened  down  to  a  right  of  preemption-  on 

reasonable  terms,  (a)  But,  generally,  to  stop  contraband 
*  142    goods,  would, '  as  Vattel  observes,  (b)  prove  an  ineffectual 

relief,  especially  at  sea.  The  penalty  of  confiscation  is 
applied,  in  order  that  the  fear  of  loss  might  operate  as  a  check 
on  the  avidity  for  gain,  and  deter  the  neutral  merchant  from 
supplying  the  enemy  with  contraband  articles.  The  ancient 
practice  was,  to  seize  the  contraband  goods,  and  keep  them,  on 
paying  the  value.  But  the  modern  practice  of  confiscation  is 
far  more  agreeable  to  the  mutual  duties  of  nations,  and  more 
adapted  to  the  preservation  of  their  rights.  It  is  a  general 
understanding,  grounded  on  true  principles,  that  the  powers  at 
war  may  seize  and  confiscate  all  contraband  goods,  without 
any  complaint  on  the  part  of  the  neutral  merchant,  and  without 
any  imputation  of  a  breach  of  neutraKty  in  the  neutral  sover- 
eign himself,  (c)  It  was  contended,  on  the  part  of  the  French 
nation,  in  1796,  that  neutral  governments  were  bound  to  restrain 
their  subjects  from  selling  or  exporting  articles  contraband  of 
war  to  the  belligerent  powers.  But  it  was  successfully  shown, 
on  the'  part  of  the  United  States,  that  neutrals  may  lawfully 
sell,  at  home,  to  a  belligerent  purchaser,  or  carry,  themselves,  to 
the  belligerent  powers,  contraband  articles  subject  to  the  right 
of  seizure,  in  trcmsitu.  (d)  This  right  has  since  been  explicitly 
declared  by  the  judicial  authorities  of  this  country,  (e)  The  right 
of  the  neutral  to  transport,  and  of  the  hostile  power  to  seize,  are 
conflicting  rights,  and  neither  party  can  charge  the  other  with  a 
criminal  act. 


(o)  Case  of  The  Haabet,  2  Bob.  Rep.  182. 

(b)  B.  3,  c.  7,  sec.  113. 

(c)  Vattel,  b.  3,  c.  7,  sec.  113. 

(d)  M.  Adet's  Letter  to  Mr.  Pickering,  March  11th,  1796,  Mr.  Pickering's  Letters 
to  M.  Adet,  January  20th  and  May  25th,  1796.  Circular  Letter  of  the  Secretary  of 
the  Navy  to  the  Collectors,  August  4th,  1793. 

(e)  Richardson  u.  Maine  Ins.  Company,  6  Mass.  Rep.  113.  The  Santissima  Trini^ 
dad,  7  Wheaton,  283. 
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Contraband  articles  are  said  to  be  of  an  infectious  nature, 
and  they  contaminate  the  whole  cargo  belonging  to 
*  the  same  owners.  The  innocence  of  any  particular  *  143 
article  is  not  usually  admitted,  to  exempt  it  irom  the 
general  confiscation.  By  the  ancient  law  of  Europe,  the  ship, 
also,  was  liable  to  condemnation ;  and  such'  a  penalty  was 
deemed  just,  and  supported  by  the  general  analogies  of  law,  for 
the  owner  of  the  ship  had  engaged  it  in  an  unlawful  commerce, 
and  contraband  goods  are  seized  and  condemned  ex  delicto. 
But  the  modern  practice  of  the  courts  of  admiralty,  since  the 
age  of  Grotius,  is  milder ;  and  the  act  of  carrying  contraband 
articles  is  attended  only  with  the  loss  of  freight  and  expenses, 
unless  the  ship  belongs  to  the  owner  of  the  contraband  articles, 
or  the  carrying  of  them  has  been  connected  with  malignant  and 
aggravating  circumstances  ;  and  among  those  circumstances,  a 
false  destination  and  false  papers  are  considered  as  the  most 
heinous.  In  those  cases,  and  in  all  cases  of  fraud  in  the  owner 
of  the  ship,  or  of  his  agent,  the  penalty  is  carried  beyond  the 
lefusal  of  freight  and  expenses,  and  is  extended  to  the  confisca- 
tion of  the  ship,  and  the  innocent  parts  of  the  cargo,  (a)  This 
is  now  the  established  doctrine  ;  but  it  is  sometimes  varied  by 
treaty,  in  like  manner  as  all  the  settled  principles  and  usages  of 
nations  are  subject  to  conventional  modification,  [b) 

A  neutral  may  also  forfeit  the  immunities  of  his        Lawot 
national   character  by  violations   of    blockade ;   and  blockades. 
among  the  rights  of  belligerents,  there  is  none  more  clear  and 
incontrovertible,  or  more  just  and  necessary  in  the  application, 


(a)  Bynk.  Q.  J.  Pub.  b.  1,  t.  12  and  14.  Heinec.  d«  Nav.  ob  Vect.  Merc.  Vetit.  com. 
c.  2,  sec.  6.  Opera,  torn.  ii.  348.  The  Staadt  Embden,  1  Rob.  Rep.  26.  The  Jonge 
Tobias,  1  Rob.  Rep.  329.  The  FrankUn,  3  Rob.  Rep.  217.  The  Neutralitet,  3  Rob. 
Rep.  295.  The  Edward,  4  Rob.  Rep.  68.  The  Ranger,  6  Rob.Rep.  125.  See  infra, 
p.  151,  note. 

(6)  In  the  treaty  between  the  United  States  and  the  Republic  of  Colombia,  and  in 
that  with  the  Republics  of  Chili,  of  Venezuela,  and  of  the  Peru-Bolivian  Confedera- 
tion and  Ecuador,  it  is  provided,  that  contraband  articles  shall  not  affect  the  rest  of 
the  cargo,  or  the  vessel,  for  it  is  declared  that  they  shall  be  left  free  to  the  owner.  In 
these  treaties,  the  articles  of  contraband  are  enumerated,  and  they  consist  of  muni- 
tions of  war,  and  other  things  made  up  in  a  military  form  and  for  a  military  use,  and 
cavalry  horses,  with  their  furniture,  and  all  materials  manufactured,  prepared  and 
formsd  expressly  for  the  purposes  of  war,  either  by  sea  or  land.  All  other  merchan- 
dises and  things  are  declared  to  be  subjects  of  lawful  commerce. 
13* 
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than  that  which   gives  rise  to  the  law   of   blockade. 

*  144    Bynkershoek  (a)  says,  *  it  is  founded  on  the  principles 

of  natural  reason,  as  well  as  on  the  usage  of  nations ; 
and  Grotius  (6)  considers  the  carrying  of  supplies  to  a  besieged 
town,  or  a  blockaded  port,  as  an  offence  exceedingly  aggravated 
and  injurious.  They  both  agree  that  a  neutral  may  be  dealt 
with  severely ;  and  Vattel  says  he  may  be  treated  as  an  enemy.(c) 
The  law  of  blockade  is,  however,  so  harsh  and  severe  in  its  op- 
eration, that,  in  order  to  apply  it,  the  fact  of  the  actual  blockade 
must  be  established  by  clear  and  unequivocal  evidence;  and 
the  neutral  must  have  had  due  previous  notice  of  its  existence ; 
and  the  squadron  allotted  for  the  purposes  of  its  execution,  must 
be  competent  to  cut  off  aU  communication  with  the  interdicted 
place  or  port ;  and  the  neutral  must  have  been  guilty  of  some 
act  of  violation,  either  by  going  in,  or  attempting  to  enter,  or  by 
coming  out  with  a  cargo  laden  after  the  commencement  of  the 
blockade.  The  failure  of  either  of  the  points  requisite  to  estab- 
lish the  existence  of  a  legal  blockade,  amounts  to  an  entire 
defeasance  of  the  measure,  even  though  thei  notification  of  the 
blockade  had  issued  from  the  authority  of  the  government 
itself,  (d)  1 

A  blockade  must  be  existing  in  point  of  fact ;  and,  in  order 
to  constitute  that  existence,  there  must  be  a  power  present  to 
enforce  it.  All  .decrees  and  orders,  declaring  extensive  coasts 
and  whole  countries  in  a  state  of  blockade,  without  the  presence 
of  an  adequate  naval  force  to  support  it,  are  manifestly  illegal 
and  void,  and  have  no  sanction  in  public  law.  The  ancient 
authorities  all  referred  to  a  strict  and  actual  siege  or  blockade. 
The  language  of   Grotius  (e)  is  oppidum  obsessum  vel  Partus 

clausus,  and  the  investing  power  must  be  able  to  apply 

*  145    its  force  to  every  point  of  the  *  blockaded  place,  so  as  to 

render  it  dangerous  to  attempt  to  enter,  and  there  is  no 


(a)  Q.  J.  Pub.  b.  1,  c.  4,  sec.  11. 
*(b)  B.  3,  c.  1,  sec.  5. 

(c)  B.  3,  c.  7,  sec.  117. 

(d)  The  Betsey,  1  Rob.  Rep.  93.    1  Chitty  on  Commercial  Law,  450.    Letter  from 
Mr.  Clay,  the  Secretary  of  State,  to  Mr.  Tudor,  dated  October  23d,  1827. 

(c)  B.  3,  c.  1,  sec.  5. 

1  The  Ostsee,  33  E.  L.  &  Eq.  28.    The  Coosa,  1  Newb.  Adm.  393. 
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blockade  of  that  part  where  its  powe/  cannot  be  brought  to 
bear,  (a)  The  definition  of  a  blockade  given  by  the  convention 
of  the  Baltic  powers,  in  1780,  and  again  in  1801,  and  by  the 
ordinance  of  congress,  in  1781,  required  that  there  should  be 
actually  a  number  of  vessels  stationed  near  enough  to  the  port 
to  make  the  entry  apparently  dangerous.  The  government  of 
the  United  States  has  uniformly  insisted  that  the  blockade 
should  be  effective  by  the  presence  of  a  competent  force,  sta- 
tioned, and  present,  at  or  near  the  entrance  of  the  port ;  and 
they  have  protested,  with  great  energy,  against  the  application 
of  the  right  of  seizure  and  confiscation  to  ineffectual  or  ficti- 
tious blockades,  (b) 

The  occasional  absence  of  the  blockading  squadron,  pro- 
duced by  accident,  as  in  the  case  of  a  storm,  and  when  the 
station  is  resumed  with  due  diligence,  does  not  suspend  the 
blockade,  provided  the  suspension,  and  the  reason  of  it,  be 
known ;  and  the  law  considers  an  attempt  to  take  an  advan- 
tage of  such  an  accidental  removal,  as  an  attempt  to  break  the 
blockade,  and  as  a  mere  fraud,  (c)  The  American  government 
seemed  disposed  to  admit  the  continuance  of  the  blockade  in 
such  a  case ;  (d)  and  the  language  of  the  judicial  authorities  in 
New  York  has  been  in  favor  of  the  solidity  and  justness 
of  the  English  doctrine  of  blockade  on  this  '  point,  (e)  *  146 
But  if  the  blockade  be  raised  by  the  enemy,  or,  by  apply- 


(a)  The  Mercurius,  1  Bob.  Kep.  80.  The  Betsey,  1  Eob.  Rep.  93.  The  Stert,  4 
Eob.  Rep.  65.  Letter  of  the  Secretary  of  the  Nary  to  Commodore  Preble,  ITebruary 
4th,  1804. 

(6)  Mr.  King's  Letter  to  Lord  GreuTille,  May  23d,  1799.  Mr.  Marshall's  Letter 
to  Mr.  King,  Sept.  20th,  1799.  Mr.  Madison's  Letter  to  Mr.  Pinckney,  October  25th, 
1801.  Letter  of  the  Secretary  of  the  Navy  to  Commodore  Preble,  February  4th, 
1804.  Mr.  Pinckney's  Letter  to  Lord  WeUesley,  January  14th,  1811.  In  the  con- 
vention between  Great  Britain  and  Russia,  on  the  17th  of  June,  1801,  a  blockaded 
port  was  declared  to  be,  "  that  where  there  is,  by  the  disposition  of  the  power  which 
attacks  it  with  ships,  stationary  or  sufficiently  near,  an  evident  danger  in  entering." 
The  definition  in  the  treaty  of  commerce  between  the  United  States  and  Chili,  in , 
May,  1832,  art.  15,  and  the  Peru-Bolivian  Confederation,  in  May,  1838,  art.  14,  of  a 
besieged  or  blockaded  place,  is  "  one  actually  attacked  by  a  belligerent  force,  capable 
of  preventing  the  entry  of  tlie  neutral." 

(c)  The  Frederick  Molke,  1  Rob.  Rep.  86.  The  Columbia,  1  Eob.  Rep.  154.  The 
Juffrow  Maria  Schroeder,  3  Eob.  Eep.  155.    The  Hoffnung,  6  Rob.  Eep.  116,  117. 

(d)  Mr.  Marshall's  Letter  to  Mr.  King,  September  20th,  1799. 

(e)  Eadcliff,  J.,  2  Johns.  Cas.  187.     Eadcliff  v.  V.  Ins.  Co.  7  Johns.  Eep,  38. 
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ing  the  naval  force,  or  la  part  of  it,  though  only  for  a  time,  to 
other  objects,  or  by  the  mere  remissness  of  the  cruisers,  the 
commerce  of  neutrals  to  the  place  ought  to  be  free.  The  pres- 
ence of  a  sufficient  force  is  the  natural  criterion  by  which  the 
neutral  is  enabled  to  ascertain  the  existence  of  the  blockade.  ^ 
He  looks  only  to  the  matter  of  fact ;  and  if  the  blockading 
squadron  is  removed  when  he  arrives  before  the  port,  and  he  is 
ignorant  of  the  cause  of  the  removal,  or  if  he  be  not  ignorant, 
and  the  cause  be  not  an  accidental  one,  but  voluntary,  or  .pro- 
duced by  an  enemy,  he  may  enter,  without  being  answerable 
for  a  breach  of  the  blockade.  When  a  blockade  is  raised  vol- 
untarily, or  by  a  superior  force,  it  puts  an  end  to  it  absolutely ; 
and  if  it  be  resumed,  neutrals  must  be  charged  with  notice 
de  novo,  and  without  reference  to  the  former  state  of  things, 
before  they  can  be  involved  in  the  guilt  of  a  violation  of  the 
blockade,  (fl) 

The  object  of  a  blockade  is  not  merely  to  prevent  the  impor- 
tation of  supplies,  but  to  prevent  export  as  well  as  import,  and 
to  cut  off  all  communication  of  commerce  with  the  blockaded 
port.  The  act  of  egress  is  as  culpable  as  the  act  of  ingress,  if 
it  be  done  frauduently ;  and  a  ship  coming  out  of  a  blockaded 
port  is,  in  the  first  instance,  liable  to  seizure,  and,  to  obtain  a 
release,  the  party  must  give  satisfactory  proof  of  the  innocence 
of  his  intention.  (6)  But  according  to  modern  usage,  a  block- 
ade does  not  rightfully  extend  to  a  neutral  vessel  found  in  port 
when  the  blockade  was  instituted,  nor  prevent  her  coming  out 

with  the  cargo  bona  fide  purchased,  and  laden  on  board 
*  147     before  the  *  commencement  of  the  blockade,  (c)      The 

modern  practice  does  not  require  that  the  place  should 
be  invested  by  land  as  well  as  by  sea,  in  order  to  constitute  a 
legal  blockade  ;  and  if  a  place  be  blockaded  by  sea  only,  it  is 
no  violation  of  belligerent  rights  for  the  neutral  to  carry  on 
commerce  with  it  by  inland  communications,  {d) 

(a)  Williams  v.  Smith,  2  Gaines's  Kep.  1.  Letter  of  the  Secretary  of  State  to  Mr. 
King,  September  20th,  1799.     The  Hoffnung,  6  Bob.  Rep.  112. 

(5)  Bynk.  Q.  J.  Pub.  b.  1,  c.  4.  The  Frederick  Molke,  1  Rob.  Rep.  86.  The 
Neptunus,  1  Rob.  Rep.  170.    The  Vrouw  Judith,  1  Rob.  Rep.  150. 

(c)  The  Betsey,  1  Rob.  Rep.  93.  The  Vrouw  Judith,  1  Rob.  Rep.  150.  The 
Comet,  1  Edw.  Rep.  32.     Olivera  «.  Union  Ins.  Co.  3  Wheaton,  183. 

(d)  The  Ocean,  3  Rob.  Rep.  297.  The  Stert,  ibid.  299,  note.  Letter  of  the  Sec- 
retary of  State  to  Mr.  King,  September  20th,  1799. 
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Hi  is  absolutely  necessary  that  the  neutral  should  have  had 
due  notice  of  the  blockade,  in  order  to  affect  him  with  the  penal 
consequences  of  a  violation  of  it.  This  information  may  be 
communicated  to  him  in  two  ways ;  either  actually,  by  a  for- 
mal notice  from  the  blockading  power ;  or  constructively,  by 
notice  to  his  government,  or  by  the  notoriety  of  the  fact. '  It  is 
immaterial  in  what  way  the  neutral  comes  to  the  knowledge  of 
the  blockade.  If  the  blockade  actually  exists,  and  he  has  knowl- 
edge of  it,  he  is  bound  not  to  violate  it.  A  notice  to  a  foreign 
government  is  a  notice  to  aU  the  individuals  of  that  nation ; 
and  they  are  not  permitted  to  aver  ignorance  of  it,  because  it  is 
a  duty  of  the  neutral  government  to  communicate  the  notice  to 
their  people,  (a)  In  the  case  of  a  blockade  without  regular 
notice,  notice  in  fact  is  generally  requisite  ;  and  there  is  this  dif- 
ference between  a  blockade  regularly  notified  and  one  without 
such  notice ;  that,  in  the  former  case,  the  act  of  sailing  for  the 
blockaded  place,  with  an  intent  to  evade  it,  or  to  enter  contin- 
gently, amounts,  from  the  very  commencement  of  the  voyage, 
to  a  breach  of  the  blockade  ;  for  the  port  is  to  be  considered  as 
closed  up,  until  the  blockade  be  formally  revoked,  or  actually 
raised ;  whereas,  in  the  latter  case  of  a  blockade  de  facto,  the 
ignorance  of  the  party  as  to  its  continuance,  may  be 
received  as  an  excuse  for  sailing  to  the  *  blockaded  place,  *  148 
on  a  doubtful  and  provisional  destination,  (b)  The  ques- 
tion of  notice  is  a  question  of  evidence,  to  be  determined  by  the 
facts  applicable  to  the  case.  The  notoriety  of  a  blockade  is  of 
itself  sufficient  notice  of  it  to  vessels  lying  within  the  block- 
aded port.  In  the  case  of  The.  Adelaide,  (c)  it  was  the  doctrine 
of  the  English  admiralty,  that  a  notification  given  to  one  state 
must  be  presumed,  after  a  reasonable  time,  to  have  reached  the 
subjects  of  neighboring  states,  and  it  affects  them  with  the 
knowledge  of  the  fact,  on  just  grounds  of  evidence.  And  after 
the  blockade  is  once  established,  and  due  notice  received,- either 
actually  or  constructively,  the  neutral  is  not  permitted  to  go  to 
the  very  station  of  the  blockading  force,  under  pretence  of  in- 


fo) The  Ifeptunus,  2  Eob.  Rep.  110.    The  Adelaide,  2  Rob.  Rep.  Ill,  note. 
(6)  The  Columbia,  1  Rob.  Rep.  154.    The  Neptunus,  2  Eob.  Rep.  110. 
(c)  2  Rob.  Rep.  Ill,  in  notis. 
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quiring  whether  the  blockade  had  terminated,  because  .this 
would  lead  to  fraudulent  attempts  to  evade  it,  and  would 
amount  in  practice  to  a  universal  license  to  attempt  to  enter, 
and,  on  being  prevented,  to  claim  the  liberty  of  going  else- 
where. Some  relaxation  was  very  reasonably  given  to  this 
rule,  in  its  application  to  distant  voyages  from  America ;  and 
ships  sailing  for  Europe,  before  knowledge  of  the  blockade 
reached  them,  were  entitled  to  notice,  even  at  the  blockaded 
port.  If  they  sailed  after  noticef4hey  might  sail  on  a  contin- 
gent destination  for  the  blockaded  port,  with  the  purpose  of 
calling  for  information  at  some  European  port,  and  be  allowed 
the  benefit  of  such  a  contingent  destination,  to  be  rendered 
definite  by  the  information.  But  in  no  case  is  the  information, 
as  to  the  existence  of  the  blockade,  to  be  sought  at  the  mouth 
of  the  port,  {a) 

A  neutral  cannot  be  permitted  to  place  himself  in  the  vicinity 
of  a  blockaded  port,  if  his  situation  be  so  near  that  he 
*  149  may,  with  impunity,  break  the  blockade  whenever  *he 
pleases,  and  slip  in  without  obstruction.  K  that  were  to 
be  permitted,  it  would  be  impossible  that  any  blockade  could  be 
maintained.  It  is  a  presumption,  almost  de  jure,  that  the  neu- 
tral, if  found  on  the  interdicted  waters,  goes  there  with  an  in- 
tention to  break  the  blockade  ;  and  it  would  require  very  clear 
and  satisfactory  evidence  to  repel  the  presumption  of  a  criminal 
intent.  (6)  ' 

The  judicial  decisions  in  England  and  in  this  country,  have 
given  great  precision  to  the  law  of  blockade,  by  the  application 
of  it  to  particular  cases,  and  by  the  extent,  and  clearness,  and 


(a)  The  Spes  and  Irene,  5  Kob.  Rep.  76. 

(6)  The  Neutralitet,  6  Kob.  Rep.  30.  The  Charlotte  Christine,  Ibid.  101.  The 
Gate  Erwartung,  Ibid.  182.  Bynk.  Q.  J.  Pnb.  b.  1, 1. 11.  The  Arthur,  1  Edw.  Rep. 
202.  Radcliff  «.  United  Ins.  Co.  7  Johns.  Rep.  47.  Pitzsimmons  v.  Newport  Ins.  Co. 
4  Cranch,  185. 

'  The  property  of  a  neutral  is  not  liable  to  condemnation  for  a  breach  of  blockade  by  a 
vessel  in  which  he  embarks,  when  entering  or  departing  from  port,  unless  he  knew  of  the 
intention  of  the  vessel  to  break  it  in  gomg  out.  United  States  v.  Guillem,  11  How.  V. 
S.  47. 

A  neutral  leaving  a  belligerent  country,  in  which  he  was  domiciled  at  the  commence- 
ment of  war,  is  entitled  to  the  rights  of  a  neutral  as  soon  as  he  sails  from  the  hostile  port. 
Ibid,  see  ante,  pp.  32,  86,  [75,  78.] 
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equity  of  their  illustrations.  They  are  distinguished,  likewise, 
for  general  coincidence  and  harmony  in  their  principles.  All 
the  cases  admit,  that  the  neutral  must  be  chargeable  with  knowl- 
edge, either  actual  or  constructive,  of  the  existence  of  the  block- 
ade, and  with  an  intent,  and  with  some  attempt,  to  break  it, 
before  he  is  to  suffer  the  penalty  of  a  violation  of  it.  The  evi- 
dence of  that  intent,  and  of  the  overt  act,  will  greatly  vary, 
according  to  circumstances ;  and  the  conclusion  to  be  drawn 
from  those  circumstances  will  depend,  in  some  degree,  upon  the 
character  and  judgment  of  the  prize  courts  ;  but  the  true  prin- 
ciples which  ought  to  govern  have  rarely  been  a  matter  of  dis- 
pute. The  fact  of  clearing  out  or  sailing  for  a  blockaded  port, 
is,  in  itself,  innocent,  unless  it  be  accompanied  with  knowledge 
of  the  blockade.  Such  a  vessel  not  possessed  of  such  previous 
knowledge  is  to  be  first  warned  of  the  fact,  and  a  subsequent 
attempt  to  enter  constitutes  the  breach.  This  was  the  provision 
in  the  treaty  with  England,  in  1794,  and  it  has  been  declared  in 
other  cases,  and  is  considered  to  be  a  correct  exposition  of  the 
law  of  nations,  (a) 

*It  has  been  a  question  in  the  courts  of  this  country,  *  150 
whether  they  ought  to  admit  the  law  of  the  English  prize 
courts,  that  sailing  for  a  blockaded  port,  knowing  it  to  be  block- 
aded, was,  in  itself,  an  attempt,  and  an  act  sufficient  to  charge 
the  party  with  a  breach  of  the  blockade,  without  reference  to 
the  distance  between  the  port  of  departure  and  the  port  invested, 
or  to  the  extent  of  the  voyage  performed  when  the  vessel  was 
arrested.  (6)  But  in  Yeaton  v.  Fry,  (c)  the  Supreme  Court  of 
the  United  States  coincided  essentially  with  the  doctrine  of  the 
English  prize  courts ;  for  they  held,  that  sailing  from  Tobago 
for  Curra§oa,  knowing  the  latter  to  be  blockaded,  was  a  breach 
of  the  blockade  ;  and,  according  to  the  opinion  of  Mr.  Justice 


(a)  Fitzsimmons  v.  Newport  Ins.  Co.  4  Cranch,  185.  British  Instraetions  to  their 
fleets  on  the  West  India  station,  5th  of  January,  1804.  Letter  of  the  Secretary  of  the 
Navy  to  Commodore  Preble,  Febi-uary  4th,  1804.  Treaty  between  the  United  States 
and  the  Republic  of  Chili,  May,  1832,  art.  17,  and  between  the  United  States  and 
Venezuela,  May,  1836,  art.  20. 

(h)  Fitzsimmons  v.  Newport  Ins.  Co.  4  Cranch,  185.  Vos  &  Graves  v.  U.  Ins.  Co. 
2  Johns.  Cas.  180,  469. 

(c)  5  Cranch,  335. 
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Story,  in  the  case  of  The  Nereide,  {a)  the  act  of  sailing  with 
an  intent  to  break  a  blockade,'  is  a  sufficient  breach  to  authorize 
confiscation.  The  offence  continues,  although,  at  the  moment 
of  capture,  the  vessel  be,  by  stress  of  weather,  driven  in  a  direc- 
tion from  the  port,  for  the  hostile  intention  still  remains  un- 
changed. The  distance  or  proximity  of  the  two  ports  would 
certainly  have  an  effect  upon  the  equity  of  the  application  of 
the  rule.  A  Dutch  ordinance,  in  1630,  declared,  that  vessels 
bound  to  the  blockaded  ports  of  Glanders,  were  liable  to  confis- 
cation, though  found  at  a  distance  from  them,  unless  they  had 
voluntarily  altered  the  voyage  before  coming  in  sight  of  the 
port ;  and  Bynkershoek  contends  for  the  reasonableness  of  the 
order.  (&)  What  that  distance  must  be  is  not  defined ;  and  if 
the  ports  be  not  very  wide  apart,  the  act  of  sailing  for  the  block- 
aded port  may  reasonably  be  deemed  evidence  of  a  breach  of  it,  . 
and  an  overt  act  of  fraud  upon  the  belligerent  rights.  But  a 
relaxation  of  the  rule  has  been  required  and  granted  in 
*  151  the  case  of  distant  voyages,  *such  as  those  across  the 
Atlantic ;  and  the  vessel  is  allowed  to  sail  on  a  contin- 
gent destination  for  a  blockaded  port,  subject  to  the  duty  of 
subsequent  inquiry  at  suitable  places,  (c)  The  ordinance  of 
congress,  of  1781,  seems  to  have  conceded  this  point  to  the  ex- 
tent of  the  English  rule,  for  they  made  it  lawful  to  take  and 
condemn  all  vessels,  of  all  nations,  "  destined  to  any  such  port," 
without  saying  any  thing  of  notice  or  proximity,  {d) ' 

The  consequence  of  a  breach  of  blockade  is  the  confiscation 
of  the  ship ;  and  the  cargo  is  zlways,  primd  facie,  implicated  in 
the  guilt  of  the  owner  or  master  of  the  ship  ;  and  it  lays  with 
them  to  remove  the  presumption  that  the  vessel  was  going  in 

(a)  9  Cranch,  440,  446. 

(6)  Q.  J.  Pub.  b.  I,  c.  11.     3  Eob.  Eep.  .326,  in  notis. 

(c)  5  Rob.  Eep.  76.  6  Crancb,  29.  Sperry  v.  The  Delaware  Ins.  Co.  2  Wash. 
Cir.  Rep.  243.    Naylor  v.  Taylor,  9  Bamew.  &  Cress.  718. 

(d)  Journals  of  Congress,  vol.  vii.  p.  186.  The  mere  act  of  sailing  to  a  blockaded 
port  is  not  an  offence,  if  -there  was  no  premeditated  design  of  breaking  the  blockade, 
though  it  should  be  found  to  continue  when  the  vessel  arriTCS  off  the  port.  See  the 
opinion  of  Sir  Wm.  Scott,  in  the  case  of  The  Shepherdess,  5  Eob.  Adm.  Rep.  264  ; 
and  of  Lord  Tenterden,  in  Naylor  v.  Taylor,  9  Barnew.  &  Cress.  718  ;  and  of  Tindal, 
Ch.  J.,  in  Medeiros  v.  Hill,  8  Bingham's  Rep.  231. 

1  Brig  Nayade,  1  Newb.  Adm.  366. 
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for  the  benefit  of  the  cargo,  and  with  the  direction  of  the 
owner,  (a)  The  old  doctrine  was  much  more  severe,  and  often 
inflicted,  not  merely  a  forfeiture  of  the  property  taken,  but  im- 
prisonment, and  other  personal  punishment ;  (ft)  but  the  modern 
and  milder  usage  has  confined  the  penalty  to  the  confiscation 
of  the  ship  and  goods.  If  a  ship  has  contracted  guilt  by  a 
breach  of  blockade,  the  offence  is  not  discharged  until  the  end 
of  the  voyage.  The  penalty  never  travels  on  with  the  vessel 
further  than  to  the  end  of  the  return  voyage ;  and  if  she  is  taken 
in  any  part  of  that  voyage,  she  is  taken  in  delicto.  This  is 
deemed  reasonable,  because  no  other  opportunity  is  afforded 
to  the  belligerent  force  to  vindicate  the  law.  (c)  The 
penalty  for  a  *  breach  of  blockade  is  also  held  to  be  re-  *  152 
mitted,  if  the  blockade  has  been  raised  before  the  capture. 
The  delictum  is  completely  done  away  when  the  blockade 
ceases,  (d) 

There  are  other  acts  of  illegal  assistance  afforded  to  Neutral 
a  belligerent,  besides  supplying  him  with  contraband  e^emy'l 
goods,  and  relieving  his  distress,  under  a  blockade,  despatches. 
Among  these  acts,  the  conveyance  of  hostile  despatches  is  the 
most  injurious,  and  deemed  to  be  of  the  most  hostile  and  nox- 
ious character.  The  carrying  of  two  or  three  cargoes  of  stores 
is  necessarily  an  assistance  of  a  limited  nature ;  but  in  the 
transmission  of  despatches  may  be  conveyed  the  entire  plan  of 
a  campaign,  and  it  may  lead  to  a  defeat  of  all  the  projects  of 
the  other  belligerent  in  that  theatre  of  the  war.  The  appropri- 
ate remedy  for  this  offence  is  the  confiscation  of  the  ship  ;  and 
in  doing  so,  the  courts  make  no  innovation  on  the  ancient  law, 
but  they  only  apply  established  principles  to  new  combinations 


(a)  The  Mercurius,  1  Rob.  Rep.  80.     The  Columbia,  Ibid.  154.     The  Neptunus,  3 
Bob.  Rep.  173.    The  Alexander,  4  Rob.  Rep.  93.    The  Exchange,  1  Edw.  Rep.  39. 
(6)  Bynk.  Q.  J.  Pub.  b.  1,  c.  11. 

(c)  The  Welyaart  Van  Pillaw,  2  Rob.  Rep.  128.  The  Juffrow  Maria  Schroeder,  3 
Eob.  Rep.  147.  In  cases  of  contraband,  the  return  voyage  has  not  usually  been 
deemed  connected  with  the  outward,  and  the  offence  was  deposited  with  the  offending 
subject ;  but  in  distant  voyages,  with  contraband  and  false  papers,  the  rule  is  different ; 
the  fraud  contaminates  the  return  cargo,  and  subjects  it  to  condemnation,  as  being  one 
entire  transaction.  The  Rosalie  and  Betty,  2  Kob.  Rep.  343.  The  Nancy,  3  Ibid. 
122.     Carringtou  v.  The  Merchants'  Ins.  Co.  8  Peters's  IJ.  S.  Eep.  495. 

(d)  The  Lisette,  6  Rob.  Rep.  387. 
VOL.  I.  14 
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of  circumstances.  There  would  be  no  penalty  in  the  mere  con- 
fiscation of  the  despatches.  The  proper  and  efficient  remedy 
is  the  confiscation  of  the  vehicle  employed  to  carry  them  ;  and 
if  any  priAdty  subsists  between  the  owners  of  the  cargo  and  the 
master,  they  are  involved  by  implication  in  his  delinquency.  If 
the  cargo  be  the  property  of  the  proprietor  of  the  ship,  then,  by 
the  general  rule,  ob  continentiam  delicti,  the  cargo  shares  the 
same  fate,  and  especially  if  there  was  an  active  interposition  in 
the  service  of  the  enemy,  concerted  and  continued  in  fraud,  (a) 

A  distinction  has  been  made  between  carrying  despatches 
of  the  enemy  between  different  parts  of  his  dominions,  and 
carrying '  despatches  of  an  ambassador  from  a  neutral 
*  153  *  country  to  his  own  sovereign.  The  effect  of  the  former 
despatches  is  presumed  to  be  hostile;  but  the  neutral 
country  has  a  right  to  preserve  its  relations  with  the  enemy, 
and  it  does  not  necessarily  follow  that  the  communications  are 
of  a  hostile  nature.  Ambassadors  resident  in  a  neutral  country, 
are  favorite  objects  of  the  protection  of  the  law  of  nations,  and 
their  object  is  to  preserve  the  relations  of  amity  between  the 
governments ;  and  the  presumptipn  is,  that  the  neutral  state 
preserves  its  integrity,  and  is  not  concerned  in  any  hostile 
design.(&) 

Eight  of  In  order  to  enforce  the  rights  of  belligerent  nations 
search  at  sea.  g^gg^jjjg^  the  delinquencies  of  neutrals,  and  to  ascertain 
the  real  as  well  as  assumed  character  of  all  vessels  on  the  high 
seas,  the  law  of  nations  arms  them  with  the  practical  power  of 
visitation  and  search.  The  duty  of  self-preservation  gives  to 
belligerent  nations  this  right.  It  is  founded  upon  necessity,  and 
is  strictly  and  exclusively  a  war  right,  and  does  not  rightfully 
exist  in  time  of  peace,  unless  conceded  by  treaty.(c)    All  writers 


(a)  The  Atalanta,  6  Rob.  Rep.  440. 

(6)  The  Caroline,  6  Rob.  Rep.  461.     Martens's  Summary,  b.  7,  c.  13. 

(c)  The  Le  Louis,  2  Dodson,  248.  The  Antelope,  10  Wheaton,  119.  Yet  the 
British  Parliament,  by  statute,  in  August,  1839,  in  order  more  eflFectually  to  suppress 
the  slaye-trade,  and  especially  as  against  Poi-tugal,  a  power  that  had  grossly  violated 
her  treaty  with  England  on  that  subject,  authorized  the  power  of  visitation  and  search 
in  time  of  peace.  The  British  government  disclaim  the  right  of  search  in  time  of 
peace,  but  they  claim  at  all  times  the  right  of  visit,  in  order  to  know  whether  a  vessel, 
pretending,  for  instance,  to  be  American,  and  hoisting  the  American  flag,  be  really 
what  she  seems  to  be.    Lord  Aberdeen's  Despatch  of  December,  1841,  to  the  Ameri- 
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upon  the  law  of  nations,  and  the  highest  authorities,  acknowl- 
edge the  right  in  time  of  war  as  resting  on  sound  principles  of 
public  jurisprudence,  and  upon  the  institutes  and  practice  of  all 
great  maritime  powers.(a)  And  if,  upon  making  the  search,  the 
vessel  be  found  employed  in  contraband  trade,  or  in  carrying 
enemy's  property,  or  troops,  or  despatches,  she  is  liable  to  be 
taken  and  brought  in  for  adjudication,  before  a  prize  court. 

Neutral  nations  have  frequently  been  disposed  to  question 
and  resist  the  exercise  of  this  right.  This  was  particularly  the 
case  with  the  Baltic  confederacy  during  the  American  war,  and 
with  the  convention  of  the  Baltic  powers,  in  1801.  .  The  right 
of  search  was  denied,  and  the  flag  of  the  state  was  declared  to 
be  a  substitute  for  all  documentary  and  other  proof,  and  to  ex- 
clude all  right  of  search.  Those  powers  armed  for  the 
purpose  of  defending  their  neutral  'pretensions;  and  *154 
England  did  not  hesitate  to  consider  it  as  an  attempt  to 
introduce,  by  force,  a  new  code  of  maritime  law  inconsistent 
with  her  belligerent  rights,  and  hostile  to  her  interests,  and  one 


can  Minister,  Mr.  Stevenson.  But  the  government  of  the  United  States  do  not  admit 
the  distinction  between  the  right  of  visitation  and  the  right  of  search.  They  consider 
the  difference  to  he  one  rather  of  definition  than  principle,  and  that  it  is  not  known  to 
the  law  of  nations.  They  will  not  admit  the  exercise  of  the  claim  of  visit  to  be  a 
right ;  while  the  British  government  concedes  that  if,  in  the  exercise  of  the  right  of 
visit  to  ascertain  the  genuineness  of  the  flag  which  a  suspected  vessel  hears,  any  injury 
ensues,  prompt  reparation  would  be  made.  The  mutual  right  of  visitation  and  search, 
in  reference  to  the  slave-trade,  has  even  been  conceded  by  the  European  governments 
of  Austria,  France,  Great  Britain,  Prussia  and  Russia,  who  were  parties  to  the  Quin- 
tuple Treaty  at  London,  of  December,  1841.  See  Mr.  Webster's  Despatch  as  Ameri- 
can Secretary  of  State,  to  Mr.  Everett,  the  American  Minister  at  London,  of  March 
28,  1843.  This  treaty  was  subsequently  ratified  by  all  the  contracting  parties  except 
France,  who  remained  bound  only  to  a  restrictive  right  of  search  under  the  conven- 
tions of  1831  and  1833.  The  inter-visitation  of  ships  at  sea  is  a  branch  of  the  law  of 
self-defence,  and  is,  in  point  of  fact,  practised  by  the  public  vessels  of  all  nations,  in- 
cluding those  of  the  United  States,  when  the  piratical,  character  of  a  vessel  is  sus- 
pected. The  right  of  visit  is  conceded  for  the  sole  purpose  of  ascertaining  the  real 
national  character  of  the  vessel  sailing  under  suspicious  circumstances,  and  is  wholly 
distinct  from  the  right  of  search.  It  has  been  termed,  by  the  Supreme  Court  of  the 
United  States,  the  right  of  approach  for  that  purpose;  (The  Marianna  Flora,  11 
Wheat.  1,  43 ;)  and  it  is  considered  to  be  well  warranted  by  the  principles  of  public 
law  and  the  usages  of  nations.    Bynk.  Q.  J.  Pub.  lib.  i.  c.  114,  S.  P. 

(a)  Vattel,  b.  3,  c.  7,  sec.  114.  Ord.  de  la  Marine,  of  1681,  art.  12.  Hiibner,  de  la 
Saisie  des  Batimens  Neutres.  The  Maria,  1  Kob.  Rep.  340.  The  Le  Louis,  2  Dod- 
son's  Adm.  Rep.  245.     The  Marianna  Flora,  1 1  Wheaton,  42. 
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which  would  go  to  extinguish  the  right  of  maritime  capture. 
The  attempt  was  speedily  frustrated  and  abandoned,  and  the 
right  of  search  has,  since  that  time,  been  considered  incontro- 
vertible.(a) 

The  whole  doctrine  was  ably  discussed  in  the  English  high 
court  of  admiralty,  in  the  case  of  The  Maria,  (b)  and  it  was 
adjudged,  that  the  right  was  incontestable,  and  that  a  neutral 
sovereign  could  not,  by  the  interposition  of  force,  vary  that 
right.  Two  powers  may  agree  among  themselves  that  the  pres- 
ence of  one  of  their  armed  ships,  along  with  their  merchant 
ships,  shall  be  mutually  understood  to  imply  that  nothing  is  to 
be  found  in  that  convoy  of  merchant  ships  inconsistent  with 
amity  or  neutrality.(c)i  But  no  belligerent  power  can  legally  be 
compelled,  by  mere  force,  to  accept  of  such  a  pledge ;  and  every 
belligerent  power  who  is  no  party  to  the  agreement,  has  a  right 
to  insist  on  the  only  security  known  to  the  law  of  nations  on 
this  subject,  independent  of  any  special  covenant,  and  that  is 
the  right  of  personal  -visitation  and  search,  to  be  exercised  by 
those  who  have  an  interest  in  making  it.  The  penalty  for  the 
violent  contravention  of  this  right,  is  the  confiscation  of  the 
property  so  withheld  from  visitation  ;  and  the  infliction  of  this 
penalty  is  conformable  to  the  settled  practice  of  nations,  as  well 
as  to  the  principles  of  the  municipal  jmrisprudence  of  most 
countries  in  Europe.  There  may  be  cases  in  which  the  master 
of  a  neutral  ship  may  be  authorized,  by  the  natural  right  of 
self-preservation,  to  defend  himself  against  extreme  violence 
threatened  by  a  cruiser,  grossly  abusing  his  commission ;  but, 
except  in  extreme  cases,  a  merchant  vessel  has  no  right  to  say 


(o)  In  the  convention  between  England  and  Russia,  on  the  17th  of  June,  1801, 
Russia  admitted  the  belligerent  right  of  search,  eren  of  merchant  vessels  navigating 
under  convoy  of  a  ship  of  war,  provided  it  was  exercised  by  a  ship  of  war  belonging 
to  government. 

(6)  1  Rob.  Rep.  340. 

(c)  In  the  treaty  of  commerce  between  the  United  States  and  the  Republic  of  Chili, 
in  1832,  it  was  agreed,  that  the  right  of  visitation  and  search  should  not  apply  to 
vessels  sailing  under  convoy.  So,  also,  in  the  convention  between  the  United  States 
and  the  Peru-BoUvian  Confederacy  of  1838,  art.  19. 


1  See  the  Treaties  with  Peru,  San  Salvador,  Guatemala,  10  V.  S.  Statutes. 
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for  itself,  aiid  an  armed  vessel  has  no  right  to  say  for  it, 
that  it  will  not  submit  to  visitation  or  search,  or  be  car- 
ried into  a  proximate  port  for  judicial  inquiry.  Upon 
*  these  principles,  a  fleet  of  Swedish  merchant  ships,  *  155 
sailing  under  convoy  of  a  Swedish  ship  of  war,  and 
under  instructions  from  the  Swedish  government  to  resist,  by 
force,  the  right  of  search  claimed  by  British  lawfully  com- 
missioned cruisers,  was  condemned.  The  resistance  of  the 
convoying  ship  was  a  resistance  of  the  whole  convoy,  and  justly 
subjected  the  whole  to  confiscation. (a) 

The  doctrine  of  the  English  admiralty  on  the  right  of  visita- 
tion and  search,  and  on  the  limitation  of  the  right,  has  been 
recognized,  in  its  fullest  extent,  by  the  courts  of  justice  in  this 
country.  (6)  The  very  act  of  sailing  under  the  protection  of  a 
belligerent  or  neutral  convoy,  for  the  purpose  of  resisting  search, 
is  a  violation  of  neutrality.  The  Danish  government  asserted 
the  same  principle  in  its  correspondence  with  the  government 
of  the  United  States,  and  in  the  royal  instructions  of  the  10th 
of  March,  1810,(c)  and  none  of  the  powers  of  Europe  have 
called  in  question  the  justice  of  the  doctrine.(rf)     Confiscation 


(a)  The  Maria,  1  Bob.  Rep.  340.     The  Elsabe,  4  Rob.  Rep.  408. 

(b)  The  Nereide,  9  Cranch,  427,  438,  443,  445,  453.  The  Marianna  Flora,  11 
Wheaton,  42.  The  government  of  the  United  States  admits  the  right  of  visitation 
and  search  by  belligerent  government  vessels  of  their  private  merchant  vessels,  for 
enemy's  property,  articles  contraband  of  war,  or  men  in  the  land  or  naval  service  of 
the  enemy.  But  it  does  not  understand  the  law  of  nations  to  authorize,  and  does  not 
admit,  the  right  of  search  for  subjects  or  seamen.  England,  on  the  other  hand,  asserts 
the  right  to  look  for  her  subjects  on  the  high  seas,  into  whatever  service  they  might 
wander,  and  will  not  renounce  it.  The  objections  to  the  British  claim,  on  the  ground 
of  public  law  and  policy,  were  stated  with  great  force  and  clearness,  in  1818,  by  the 
American  Minister  in  London  to  Lord  Castlereagh.  Rush's  Memoranda,  pp.  181-193, 
279-283.  The  claim  of  Great  Britain  to  the  right  of  search,  on  the  high  seas,  of 
neutral  vessels,  for  deserters  and  other  persons  liable  to  military  and  naval  sei-vice, 
has  been  a  question  of  animated  discussion  between  that  government  and  the  United 
States.  It  was  one  principal  cause  of  the  war  of  1812,  and  remains  unsettled  to  this 
day.  In  the  discussions  in  1842,  between  Lord  Ashburtou  and  Mr.  Webster,  relative 
to  the  boundary  line  of  the  State  of  Maine,  the  American  minister  incidentally  dis- 
cussed the  subject,  and  intimated  that  the  rule  hereafter  to  be  insisted  on  would  be, 
that  every  regularly  documented  American  merchant  vessel  was  evidence  that  the  sea- 
men on  board  were  American,  and  would  find  protection  under  the  American  flag. 

(c)  4  Hall's  Law  Journal,  263.  Letters  of  Count  Rosenkrantz  to  Mr.  Erving,  28th 
and  SOth  June,  and  9th  July,  1811. 

(d)  The  Austrian  ordinance  of  neutrality  of  August  7th,  1803,  enjoined  it  upon  all 

14* 
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is  applied  by  way  of  penalty  for  resistance  of  search,  to  all  . 
vessels,  without  any  discrimination  as  to  the  national  character 
of  the  vessel  or  cargo,  and  without  separating  the  fate  of  the 
cargo  from  that  of  the  ship. 

This  right  of  search  is  confined  to  private  merchant  vessels, 
and  does  not  apply  to  public  ships  of  war.  Their  immunity 
from  the  exercise  of  any  civil  or  criminal  jurisdiction  but  that 
of  the  sovereign  power  to  which  they  belong,  is  uniformly 
asserted,  claimed  and  conceded.'   A  contrary  doctrine  is  not 

to  be  found  in  any  jurist  or  writer  on  the  law  of  na- 
*  156     tions,  or  *  admitted  in  any  treaty ;  and  every  act  to  the 

contrary  has  been  promptly  met  and  condemned.(a) 


their  vessels  to  submit  to  yisitation  on  the  high  seas,  and  not  to  make  any  difficulty  as 
to  the  production  of  the  documentary  proofs  of  property. 

(o)  Thurlow's  State  Papers,  vol.  ii.  p.  503.  Casaregis's  Discourses,  136.  Mr. 
Canning's  Letter  to  Mr.  Monroe,  August  3d,  1807.  Edinburgh  Review  for  October, 
1807,  art.  I.  In  the  case  of  Prins  Prederik,  2  Dodson'a  Adm.  Kep.  451,  the  ques- 
tion was  raised,  and  learnedly  discussed,  whether  a  public  armed  ship,  belonging  to 
the  king  of  the  Netherlands,  was  liable  to  civil  or  criminal  process  in  a  British  port. 
She  was  brought  in,  by  assistance,  in  distress,  and  salvage  was  claimed,  and  the  ship 
was  arrested  upon  that  claim,  and  a  plea  to  the  jurisdiction  interposed.  The  question 
went  off  by  arrangement,  and  was  not  decided,  though  the  immunity  of  such  vessels 
from  all  private  claims  was  forcibly  urged,  on  grounds  of  general  policy  and  the 
usage  of  nations.  And  in  this  country,  in  the  case  of  The  Schooner  Exchange  v. 
M'Paddon,  7  Cranch,  116,  it  was  decided,  after  great  discussion,  that  a  public  vessel 
of  war  of  a  foreign  sovereign,  at  peace  with  the  United  States,  coming  into  their  ports, 
and  demeaning  herself  in  a  friendly  manner,  was  exempt  from  the  jurisdiction  of  the 
country.  L'lavincible,  1  Wheaton,  238,  252,  S.  P.  In  that  interesting  case.  The 
Schooner  Exchange,  it  was  shown,  that  the  exemption  of  a  public  ship  in  port  from  the 
local  jurisdiction,  was  not  founded  on  the  absolute  right  of  another  sovereign  to  such 
an  exemption,  but  upon  principles  of  public  comity  and  convenience,  and  arose  from 
the  presumed  consent  of  nations;  that  consent  might  be  withdrawn,  upon  notice, 
without  just  offence ;  and  if  a  foreign  ship,  after  such  notice,  comes  into  the  port,  she 
becomes  amenable  to  the  local  laws  in  the  same  manner  as  other  vessels ;  and  though 
a  public  ship  and  her  armament  might  be  excepted,  the  prize  property  which  she 
brings  into  port  is  subject  to  the  local  jurisdiction,  for  the  purpose  of  examination  and 
inquiry,  and,  in  a  proper  case,  for  restitution.  It  has  been  asserted,  on  the  part  of  the 
executive  authority  of  the  United  States,  that  a  writ  of  habeas  corpus  may  be  lawfully 
awarded,  to  bring  up  a,  subject  illegally  detained  on  board  a  foreign  ship  of  war  in 
our  waters.  Opinion  of  the  Attorney-General  of  the  United  States,  June  24,  1794. 
(Opinions  of  the  Attorneys-General,  vol.  i.  47.)  i    So,  also,  it  was  the  official  opinion 


1  If  no  express  conventions  refuse  to  the  public  ships  of  belligerents  the  privilege  of  asy- 
lum in  our  waters,  they  and  their  prizes,  while  lying  inoffensively  in  any  harbor  of  the 
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The  exercise  of  the  right  of  visitation  and  search  must  be 
conducted  with  due  care  and  regard  to  the  rights  and  safety  of 


of  the  Attorney-General  of  the  United  States,  in  1799,  that  it  was  lawful  to  serve  civil 
or  criminal  process  npon  a  person  on  board  a  foreign  ship  of  war  lying  within  a  har- 
bor of  the  United  States.    It.  vol.  i.  55-57.     These  opinions  do  not  apply,  of  course, 
to  any  process  against  the  ship  itself.    Mr.  Webster,  the  American  Secretary  of  State, 
in  his  diplomatic  letter  to  Lord  Ashburton,  the  British  minister,  at  Washington,  of  the 
date  of  August  1st,  1842,  contended,  that  if  a  vessel  be  driven  by  stress  of  weather,  or 
other  necessity,  or  carried  by  unlawful  force,  into  a  British  port,  even  if  it  be  a  pro- 
hibited or  blockaded  port,  that  necessity  exempted  the  vessel  from  all  penalty  and  all 
hazard  :  that  a  vessel  on  the  high  seas  is  regarded  as  part  of  the  territory  of  the  nation 
to  which  she  belongs,  and  subject  to  its  exclusive  jurisdiction ;  and  if  it  be  forced  by 
such  necessity  into  a  foreign  port,  her  immunities  continue  by  the  comity  and  practice 
of  nations  :  that  the  jurisdiction  continues,  though  the  vessel  be  at  anchor  in  the  foreign 
port ;  so  that  if  a  murder  be  committed  on  board  a  vessel  in  a  foreign  port,  by  one  of 
the  crew,  or  a  passenger,  on  another  of  the  crew,  or  a  passenger,  the  offence  is  cogniz- 
able by  the  courts  of  the  nation  to  which  the  vessel  belongs ;  that  the  vessel,  while 
water-borne  in  foreign  places,  was,  for  the  general  purpose  of  governing  and  regulating 
the  rights,  duties,  and  obligations  of  those  on  board,  considered  as  part  of  the  territory  to 
which  she  belonged,  and  that-  local  laws  did  not  affect  existing  relations  between  per- 
sons on  board.     He  further  stated  that,  by  the  comity  and  practice  of  nations,  merchant 
vessels  going  voluntarily  into  a  foreign  port  for  trade,  retain  on  board,  for  their  protec- 
tion and  government,  the  jurisdiction  and  laws  of  their  own  country.    These  immuni- 
ties were  presumed  to  exist  as  a  part  of  civilization,  and  to  be  allowed  until  expressly 
retracted.    This  presumption  is  deemed  to  be  part  of  the  voluntary  and  adopted  law 
of  nations.     The  case  of  a  vessel  forced  by  necessity  into  a  foreign  port,  placed  the 
claim  for  exemption  from  interference  on  higher  principles  and  stronger  courtesy.    If 
the  vessel  has  slaves  on  board,  the  foreign  government  has  no  right  to  enter  on  board 
and  interfere  with  that  relation.     It  was  admitted,  however,  that  the  exemption  from 
the  local  jurisdiction,  could  not  be  claimed  for  unlawful  acts  done,  and  contracts  made, 
on  board  the  vessel  so  placed.     See  supra,  pp.  109, 124,  n.  and  infra,  p.  362.     The  act 
of  Congress  giving  jurisdiction  in  cases  of  felony,  committed  in  a  foreign  port,  as  in 
the  case  stated  by  Mr.  Webster,  assumes,  and  impliedly  admits,  a  concurrent  jurisdic- 
tion in  the  courts  of  the  ten-itory  where  the  vessel  was  at  the  time.    Lord  Ashburton, 
in  his  reply  of  the  6th  of  August,  declined  the  discussion  of  the  question  of  immunity 
in  harbor,  on  general  principles,  and  said,  that  Mr.  Webster  had  advanced  some  prop- 
ositions which  rather  surprised  and  startled  him,  though  he  did  not  pretend  to  judge 
of  them.    He  admitted,  that  in  the  case  of  American  vessels,  driven  by  necessity  into 
a  British  port,  there  ought  not  to  be  any  officious  interference  with  them,  nor  any  fur- 
ther inquisition  into  the  state  of  persons  or  things  on  board  than  might  be  indispensa- 
ble to  enforce  the  observance  of  the  municipal  laws  of  the  country,  and  the  proper 
regulation  of  its  harbors  and  waters.     The  principles  of  national  law,  stated  in  the 
diplomatic  correspondence  above  referred  to,  were  judicially  recognized  by  the  Su- 
preme Court  of  Louisiana,  in  the  case  of  McCargo  v.  New  Orleans  Ins.  Company, 


United  States,  are  exempt  from  the  local  jurisdiotiot.    Opinions  of  the  Attorneys-General, 
vol.  vii.  p,  122.    (18  Law  Kep.  241.) 
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the  vessels,  (a)     If  the  neutral  has  acted  with  candor, and  good 
faith,  and  the  inquiry  has  been  wrongfully  pursued,  the  bellige- 


10  Robinson's  R.  202,  316.  It  was  there  declared  to  be  a  true  exposition  of  the  law 
of  nations,  that  a  vessel  on  the  high  seas,  in  time  of  peace,  engaged  in  a  lawful  voyage, 
was  under  the  exclusive  jurisdiction  of  the  state  to  which  her  ^ag  belongs  ;  and  that 
if  forced  by  necessity  into  a  port  of  a  friendly  power,  she 'loses  none  of  the  rights  ap- 
pertaining to  her  on  the  higli  seas ;  but  herself  and  cargo,  and  the  persons  on  board, 
with  their  property,  and  all  the  rights  incident  to  their  personal  relations,  as  established 
by  the  laws  of  the  state  to  which  they  belong,  were  placed  under  the  protection  which 
the  law  of  nations  extends  to  the  unfortunate  under  such  circumstances.  Although 
the  jurisdiction  of  the  nation  over  the  vessel  belonging  to  It  be  not  wholly  excluBiT%, 
and  though,  for  any  unlawful  acts  committed,  while  In  such  a  situation,  by  the  master, 
crew,  or  owners,  she  or  they  may  be  responsible  to  the  laws  of  the  place,  yet  the  local 
laws  do  not  supersede  the  laws  of  the  country  to  which  the  vessel  belongs,  so  far  as 
relates  to  the  rights,  duties,  and  obligations  of  those  on  board ;  and  that  whatever 
might  be  the  state  of  the  foreign  law  in  relation  to  slavery.  It  did  not  operate  on  board 
the  vessel  so  forced  by  necessity  into  the  foreign  port,  and  before  a  voluntary  landing 
of  the  slaves  on  board,  to  dissolve  the  relation  of  master  and  slave. 

Two  cases,  in  which  this  interesting  subject  was  discussed,  are  cited  from  Ortolan, 
Bugles  Internationales  de  la  Mer,  torn.  1.  in  Wheaton's  Elements,  3ded.  pp."  152-154, 
in  which  it  was  decided  by  the  council  of  state.  In  1806,  in  the  French  courts,  that  for- 
eign private  vessels  in  French  ports,  for  the  purpose  of  trade,  were  exempted  from  the 
local  jurisdiction,  as  to  acts  of  mere  international  discipline  of  the  vessel,  and  even  as 
to  crimes  and  offences  committed  by  a  person  forming  a  part  of  its  officers  and  crew, 
against  another  person  belonging  to  the  same,  when  the  peace  of  the  port  is  not  dis- 
turbed. But  the  local  jurisdiction  is  properly  asserted  as  to  crimes  committed  on 
board  the  vessel  against  persons  not  forming  part  of  its  ofScers  and  crew,  or  by  any 
other  than  a  person  belonging  to  the  same,  or  those  committed  by  the  officers  and 
crew  upon  each  other,  if  the  peace  of  the  port  be  thereby  disturbed ;  and  the  jurisdic- 
tion, also,  is  exercised  as  to  civil  contracts  made  with  persons  not  belonging  to  the 
vessel.  These  were  the  cases  of  The  Newton,  at  Antwerp,  and  of  The  Sally,  at  Mar- 
seilles. These  cases  show  a  liberal  relaxation  of  the  strict  rights  of  the  local  jurisdic- 
tion, and  so  they  are  regarded  by  Mr.  Wheatou.  Another  important  principle  of 
international  jurisprudence  was  declared  by  the  French  Court  of  Cassation,  in  1832, 
in  the  case  of  The  Carlo  Alberto,  (Sirey,  Recueil  Genferal  de  Jurisprudence,  torn, 
xxxli.  p.  578,  cited  from  Wheaton's  Elements,  3d  edit.  154,)  viz  :  that  by  the  law  of 
nations,  a  foreign  vessel,  allied  or  neutral,  is  considered  as  part  of  the  territory  of  the 
nation  to  which  it  belongs,  and  entitled  to  the  privilege  of  the  inviolability  of  the  ter- 
ritory ;  but  that  privilege  ceases  to  protect  her  when  having  committed  acts  of  hostility 
in  the  French  territory  Inconsistent  with  its  character  of  ally  or  neutral,  and  that  even 
the  pretext  of  putting  into  port  in  distress,  will,  not  exclude  the  jurisdiction  of  the  local 
tribunals  of  a  charge  of  high  treason  against  the  persons  found  on  board. 

(a)  The  Anna  Maria,  2  Wheaton,  327.  The  right  of  visitation  and  search  is  some- 
times laid  under  special  restrictions,  by  convention  between  maritime  states.  See,  for 
instance,  art.  17  of  the  convention  of  navigation  and  commerce  between  the  United 
States  and  the  Peru-Bolivian  Confederation,  May,  1838.1 


'  Treaties  made  by  the  United  States  with  Guatemala,  March  3d,  1849,  and  with  Peru, 
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rent  cruiser  is  responsible  to  the  neutral  in  costs  and  damages, 
to  be  assessed  by  the  prize  court  which  sustains  the  judicial  ex- 
amination. The  mere  exercise  of  the  right  of  search  involves 
the  cruiser  in  no  trespass,  for  it  is  strictly  lawful ;  but  if  he  pro- 
ceeds to  capture  the  vessel  as  prize,  and  sends  her  in  for  adjudi- 
cation, and  there  be  no  probable  cause,  he  is  responsible.  It  is 
not  the  search,  but  the  subsequent  capture,  which  is  treated  in 
such  a  case  as  a  tortious  act.  (a)  If  the  capture  be  justifiable, 
the  subsequent  detention  for  adjudication  is  never  punished 
with  damages ;  and  in  all  cases  of  marine  torts,  courts  of 
admiralty  exercise  a  large  discretion  in  giving  or  withholding 
damages,  (i)  ^ 

^  *  A  rescue  effected  by  the  crew  after  capture,  and  *  157 
when  the  captors  are  in  actual  possession,  is  unlawful, 
and  considered  to  be  a  resistance  within  the  application  of  the 
penalty  of  confiscation,  for  it  is  delivered  by  force  from  force,  (c) 
And  where  the  penalty  attaches  to  all,  it  attaches  as  completely 
to  the  cargo  as  to  the  ship,  for  the  master  acted  as  agent  of  the 
owner  of  the  cargo,  and  his  resistance  was  a  fraudulent  attempt 
to  withdraw  it  from  the  rights  of  war.  (d) 

A  neutral  is  bound,  not  only  to  submit  to  search.      Neutral 
but  to  have  his  vessel  duly  furnished  with  the  genuine  documents. 
documents  requisite  to  support  her  neutral  character,  (e)     The 
most  material  of  these  documents  are,  the  register,  passport,  or 


(a)  2  Mason's  Kep.  439. 
(6)  Story,  J.  11  Wheaton,  54-56. ' 

(c)  The  Dispatch,  3  Rob.  Rep.  278.     Browni;.  Union  Ins.  Co.  5  Day's  Rep.  1. 
{d)  The  Catherina  Elizabeth,  5  Rob.  Rep.  232. 

(e)  Answer  to  the  Prussian  Memorial,  1753.    Hiibner,  de  la  Saisie  des  Batimens 
Neatres. 


July  25th,  1851-,  embody  most  of  the  liberal  provisions  for  international  privileges,  and  the 
preservation,  during  war,  of  neutral  rights,  which  the  neutral  nations  of  Europe  have  long 
sought  to  secure.  See  these  treaties  for  provisions,  as,  trade  with  enemies ;.  definition  of 
blockade;  regulation  of  visitation  and  search;  exemption  of  confiscation  on  the  com- 
mencement of  hostilities;  reciprocal  rights  in  the  citizens  to  successions  and  inherit- 
ances, &c. 

1  Honest  mistake,  though  induced  by  the  act  of  their  government,  will  not  relieve  captors 
from  a  liability  to  costs  and  damages ;  for  the  court  imposes  these  not  as  a  punishment, 
but  by  way  of  indemnity  to  the  neutral  for  the  loss  and  damage  which  he  has  sustained 
by  the  wrongful  detention.    The  Ostsee,  33  E.  L.  &  Eq.  28. 
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sea-letter,  muster-roll,  log-book,  charter-party,  invoice,  and  bill 
of  lading.  The  want  of  some  of  these  papers  is  strong  pre- 
sumptive evidence  against  the  ship's  neutrality ;  yet  the  want 
of  any  one  of  them  is  not  absolutely  conclusive,  (a)  Si  aliquid 
ex  solemnibus  deficiat,  cum  equitas  poscit  subveniendum  est.  The 
concealment  of  papers  material  for  the  preservation  of  the  neu- 
tral character,  justifies  a  capture,  and  carrying  into  port  for 
adjudication,  though  it  does  not  absolutely  require  a  condemna- 
tion. It  is  good  ground  to  refuse*  costs  and  damages  on  restitu- 
tion, or  to  refuse  further  proof  to  relieve  the  obscurity  of  the 
case,  where  the  cause  labored  under  heavy  doubts,  and  there 
was  primd  facie  ground  for  condemnation  independent  of  the 
concealment.  (&)  The  spoliation  of  papers  is  a  still  more  aggra- 
vated and  inflamed  circumstance  of  suspicion.  That 
*  158  fact  may  exclude  further  *  proof,  and  be  sufficient  to  infer 
guilt ;  but  it  does  not,  in  England,  as  it  does  by  the 
maritime  law  of  other  countries,  create  an  absolute  presumption 
jui/ris  et  dejure;  and  yet,  a  case  that  escapes  with  such  a  brand 
upon  it,  is  saved  so  as  by  fire,  (c)  The  Supreme  Court  of  the 
United  States  has  followed  the  less  rigorous  English  rule,  and 
held  that  the  spoliation  of  papers  was  not,  of  itself,  sufficient 
ground  for  condemnation,  and  that  it  was  a  circumstance  open 
for  explanation,  for  it  may  have  arisen  from  accident,  necessity, 
or  superior  force,  {d)  If  the  explanation  be  not  prompt  and 
frank,  or  be  weak  and  futile ;  if  the  cause  labors  under  heavy 
suspicions,  or  there  be  a  vehement  presumption  of  bad  faith,  or 
gross  prevarication,  it  is  good  cause  for  the  denial  of  further 
proof;  and  the  condemnation  ensues  from  defects  in  the  evi- 


(a)  Danish  Instructions,  10th  March,  1810.  The  register  of  a  vessel  is  the  only  docu- 
ment which  need  be  on  board  a  vessel  in  time  of  universal  peace,  to  prove  national 
character.  Catlett  v.  Pacific  Ins.  Co.  1  Paine's.  Rep.  594.  By  the  convention  of 
navigation  and  commerce  between  the  United  States  and  the  Peru-Bolivian  Confede- 
ration, May,  1838,  art.  18,  the  vessels  of  each  power  are  to  be  furnished  in  time  of 
war  with  sea-letters  or  passports,  describing  the  name,  property,  and  burden  of  the 
ship,  and  name  and  residence  of  the  commander.  So  they  must  also  be  provided  with 
certificates,  containing  the  particulars  of  the  cargo,  and  the  place  whence  the  ship 
sailed,  signed  by  the  oflicers  of  the  port. 

(6)  Livingston  &  Gilchrist  v.  Maryland  Ins.  Co.  7  Crauch,  544. 

(c)  The  Hunter,  1  Dodson's  Adm.  Eep.  480. 

Id)  The  Pizano,  2  Wheaton,  227. 
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dencei,  which  the  party  is  not  permitted  to  supply.  The  ob- 
servation of  Lord  Mansfield,  in  Bernardi  v.  Motteux,  (a)  was 
to  the  same  effect.  By  the  maritime  law  of  all  countries,  he 
said,  throwing  papers  overboard  was  considered  as  a  strong 
presumption  of  enemy's  property ;  but,  in  all  his  experience,  he 
had  never  known  a  condemnation  on  that  circumstance  only. 


(a)  Doug.  Eep.  581. 
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LECTURE   VIII. 

OF   TKTTCES,   PASSPORTS,   AND   TREATIES   OF  PEACE. 


* 


Having  considered  the  rights  and  duties  appertaining  to  a 
state  of  -war,  I  proceed  to  examine  the  law  of  nations  relative 
to  negotiations,  conventions  and  treaties,  which  either  partially 
interrupt  the  war,  or  terminate  in  peace. 

Effect  of  a     (!•)  A  truce  or  suspension  of  arms  does  not  termi- 
*'^'^^'  nate  the  war,  but  it  is  one  of  the  commercia  belli  vrhich 

suspends  its  operations.  These  conventions  rest  upon  the  oblig- 
ation of  good  faith,  and  as  they  lead  to  pacific  negotiations,  and 
are  necessary  to  control  hostilities,  and  promote  the  cause  of 
humanity,  they  are  sacredly  observed  by  civilized  nations. 

A  particular  truce  is  only  a  partial  cessation  of  hostilities,  as 
between  a  town  and  an  army  besieging  it.     But  a  general  truce 
applies  to  the  operations  of  the  war  ;  and  if  it  be  for  a  long  or 
indefinite  period  of  time,  it  amounts  to  a  temporary  peace,  which 
leaves  the  state  of  the  contending  parties,  and  the  questions  be- 
tween them,  remaining  in  the  same  situation  as  it  found  them. 
A  partial  truce  may  be  made  by  a  subordinate  commander,  and 
it  is  a  power  necessarily  implied  in  the  nature  of  his  trust ;  but 
it  is  requisite  to  a  general  truce,  or  suspension  of  hostilities 
throughout  the  nation,  or  for  a  great  length  of  time,  that  it  may 
be  made  by  the  sovereign  of  the  country,  or  by  his  special 
*  160    authority,  (a)     The  general  principle  on  the  subject  *  is, 
that  if  a  commander  makes  a  compact  with  the  enemy, 
and  it  be  of  such  a  nature  that  the  power  to  make  it  could  be 
reasonably  implied  irom  the  nature  of  the  trust,  it  wiU  be  valid 
and  binding,  though  he  abuse  his  trust.     The  obligation  he  is 
under  not  to  abuse  his  trust  regards  his  own  state,  and  not  the 
enemy,  {b) 

(a)  Vattel,  b.  3,  c.  16,  sec.  233-238.     Grotius,  b.  8,  c.  21. 

(6)  Eutherforth,  b;  2,  c.  9.     Vattel,  b.  3,  c.  16,  sec.  261.     Grotius,  b.  3,  c.  22,  sec.  4. 
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A  truce  binds  the  contracting  parties  from  the  time  it  is  con- 
cluded, but  it  does  not  bind  the  individuals  of  the  nation  so  as 
to  render  them '  personally  responsible  for  a  breach  of  it,  until 
they  have  had  actual  or  constructive  notice  of  it.  Though  an 
individual  may  not  be  held  to  make  pecuniary  compensation 
for  a  capture  made,  or  destruction  of  property,*after  the  suspen- 
sion of  hostilities,  and  before  notice  of  it  had  reached  him,  yet 
the  sovereign  of  the  country  is  bound  to  cause  restoration  to  be 
made  of  all  prizes  made  after  the  date  of  a  general  truce.  To 
prevent  the  danger  and  damage  that  might  arise  from  acts  com- 
mitted in  ignorance  of  the  truce,  it  is  common  and  proper  to  fix 
a  prospective  period  for  the  cessation  of  hostilities,  with  a  due 
reference  to  the  distance  and  situation  of  places,  (a) 

A  truce  only  temporarily  stays  hostilities  ;  and  each  party  to 
it  may,  within  his  own  territories,  do  whatever  he  would  have  a 
right  to  do  in  time  of  peace.  He  may  continue  active  prepara- 
tions for  war,  by  repairing  fortifications,  levying  and  disciplining 
troops,  and  collecting  provisions  and  articles  of  war.  He  may 
do  whatever,  under  all  the  circumstances,  would  be  deemed 
compatible  with  good  faith  and  the  spirit  of  the  agreement ; 
but  he  is  justly  restrained  from  doing  what  would  be  directly 
injurious  to  the  enemy,  and  could  not  safely  be  done  in  the 
midst  of  hostilities.  Thus,  in  the  case  of  a  truce  between  the 
governor  of  a  fortified  town  and  the  army  besieging  it,  neither 
party  is  at  liberty  to  continue  works,  constructed  either  for  at- 
tack or  defence,  and  which  could  not  safely  be  done  if 
hostilities  had  *  continued;  for  this  would  be  to  make  a  *161 
mischievous  and  fraudulent  use  of  the  cessation  of  arms. 
So,  it  would  be  a  fraud  upon  the  rights  of  the  besieging  army, 
and  an  abuse  of  the  armistice,  for  the  garrison  to  avail  them- 
selves of  the  truce  to  introduce  provisions  and  succors  into 
the  town,  in  away,  or  through  passages,  which  the,  besieging 
army  would  have  been  competent-to  prevent,  (b)  The  meaning 
of  every  such  compact  is,  that  all  things  should  remain  as  they 
were  in  the  places  contested,  and  of  which  the  possession  was 
disputed,  at  the  moment  of  the  conclusion  of  the  truce,  (c) 

(o)  Vattel,  b.  3,  c.  15,  sec.  239,  244. 
(6)  Vattel,  b.  3,  c.  16,  sec!  247,  248. 
(c)  Ibid.  sec.  250. 
VOL.  I.  15 
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At  the  expiration  of  the  truce,  hostilities  may  recommence 
without  any  fresh  declaration  of  war ;  but  if  it  be  for  an  inde- 
finite time,  justice  and  good  faith  require  due  notice  of  an  in- 
tention to  terminate  it.  (a) 

Grotius  arid  Vattel,  (b)  as  well  as  other  writers  on  national 
law,  have  agitated  the  question,  whether  a  truce  for  a  given 
period,  as,  for  instance,  from  the  first  of  January  to  the  first  of 
February,  will  include  or  exclude  the  first  day  of  each  of  these 
months.  Grotius  says,  that  the  day  from  whence  a  trace  is  to 
be  computed,  is  not  one  of  the  days  of  the  truce,  but  that  it  will 
include  the  whole  of  the  first  day  of  February  as  being  the  day 
of  its  termination.  Puffendorf,  Heineccius  and  Vattel,  on  the 
other  hand,  are  of  opinion,  that  the  day  of  the  commencement 
of  the  truce  would  be  included  ;  and  as  the  time  ought  to  be 
taken  largely  and  liberally,  for  the  sake  of  humanity,  the  last 
day  mentioned  would  also  be  included.  Every  ambiguity  of 
this  kind  ought  always  to  be  prevented,  by  positive  and  precise 
stipulations,  as,  from  such  a  day  to  such  a  day,  both  inclu- 
sive, (c) 

Of  a  pass-  *  162  *  (2.)  A,  passport  or  safe-conduct  is  a  privilege 
P°'''  granted  in  war,  and  exempting  the  party  from 

the  effects  oi  its  operation,  during  the  time,  and  to  the  extent 
prescribed  in  the  permission.  It  flows  from  the  sovereign  au- 
thority ;  but  the  power  of  granting  a  passport  may  be  delegated 
by  the  sovereign  to  persons  in  subordinate  command,  and  they 
are  invested  with  that  power  either  by  an  express  commission,  or 
by  the  nature  of  their  trust,  (d)  The  general  of  an  army,  from 
the  very  nature  of  his  power,  can  grant  safe-conducts ;  but  the  per- 
mission is  not  transferable  by  the  person  named  in  the  passport, 
for  it  may  be  that  the  government  had  special  reasons  for  granting 
the  privilege  to  the  very  individual  named,  and  it  is  presumed  to 

be  personal.    If  the  safe-conduct  be  granted,  not  for  persons,  but 

• ^ 

(a)  Ibid.  b.  3,  c.  16,  sec.  260. 

(6)  Grotius,  b.  3,  t.  21,  sec.  4.  Vattel,  b.  3,  c.  16,  sec.  244.  Puff.  8,  7,  8.  Heinecc. 
Jur.  Nat.  et  Gent.  2,  9,  208. 

(c)  The  rule  proposed  by  the  English  commissioners,  in  their  report  on  the  practice 
of  the  English  courts,  in  July,  1831,  is  recommended  by  its  simplicity  and  certainty. 
They  proposed  to  compute  the  first  day  exclusively,  and  the  last  day  inclusively,  in 
all  cases.     See  vol.  iv.  p.  95. 

(rf)  Vattel,  b.  3,  u,  17. 
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for  effects,  those  effects  may  be  removed  by  others  besides  the 
owner,  provided  no  person  be  selected  as  the  agent,  against 
whom  there  may  exist  a  personal  objection,  sufficient  to  render 
him  an  object  of  suspicion  or  danger,  within  the  territories  of 
the  power  granting  the  permission. 

iHe  who  promises  security,  by  a  passport,  is  morally  bound 
to  afford  it  against  any  of  his  subjects  or  forces,  and  t6  make 
good  any  damage  the  party  might  sustain  by  a  violation  of  the 
passport.  The  privilege  being  so  far  a  dispensation  from  the 
legal  effects  of  war,  it  is  always  to  be  taken  strictly,  and  must 
be  confined  to  the  purpose,  and  place,  and  time,  for  which  it 
was  granted.  A  safe-conduct  generally  includes  the  necessary 
baggage  and  servants  of  the  person  to  whom  it  is  granted ;  and, 
to  save  doubt  and  difficulty,  it  is  usual  to  enumerate,  with  pre- 
cision, every  particular  branch  and  extent  of  the  indulgence. 
K  a  safe-conduct  be  given  for  a  stated  term  of  time,  the  person 
in  whose  favor  it  was  granted  must  leave  the  enemy's  country 
before  the  time  expires,  unless  detained  by  sickness,  or 
some  unavoidable  circumstance,  *  and  then  he  remains  *  163 
under  the  same  protection.  The  case  is  different  with 
an  enemy  who  comes  into  the  country  of  his  adversary  during 
a  truce.  He,  at  his  own  peril,. takes,  advantage  of  a  general 
liberty  allowed  by  the  suspension  of  hostilities,  and,  at  the 
expiration  of  the  truce,  the  war  may  freely  take  its  course, 
without  being  impeded  by  any  claims  of  such  a  party  for  pro- 
tection, (a) ' 

It  is  stated  that  a  safe-conduct  may  even  be  revoked  by  him 
who  granted  it,  for  some  good  reason ;  for  it  is  a  general  princi- 
ple in  the  law  of  nations,  that  every  privilege  may  be  revoked. 


(a)  Vattcl,  b.  3,  c.  17,  sec.  273,  274. 


I  Similar  in  principle  to  passports  and  safe-conducts,  are,  what  are  termed  in  the  Arti- 
cles of  War,  safeguards^  which  the  general-in-chief  of  an  army  corps  or  division  is  author- 
ized to  give  hospitals  and  public  establishments  of  the  enemy,  and  also  to  individuals, 
whom  it  may  be  the  particular  interest  of  the  army  to  protect.  "  Whosoever,  belonging  to 
the  army  of  the  United  States,  employed  in  foreign  parts,  shall  force  a  safeguard,  shall 
suffer  death."     [54th  Article  of  War.] 

The  foregoing  extract  is  from  the  Army  Regulations  of  1825,  of  which  Lieutenant- 
General  Scott  was  tha  author,  and  which  he  enforced  in  his  Mexican  campaign,  in  1847, 
with  equal  energy  and  humanity. 
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when  it  becomes  detrimental  to  the  state.  If  it  be  a  gratuitous 
privilege,  it  may  be  revoked  purely  and  simply ;  but  if  it  be 
a  purchased  privilege,  the  party  interested  in  it  is  entitled  to 
indemnity  against  all  injurious  consequences,  and  every  party 
affected  by  the  revocation  is  to  be  allowed  time  and  liberty  to 
depart  in  safety,  (a) 

The  effect  of  a  license  given  by  the  enemy  to  the 

Enemy's  ,  °  •'  .„    , 

license  to     subjects  of  the  advcrsc  party,  to  carry  on  a  specined 
trade,  has  already  been  considered,  (b)  in  respect  to 
the  light  in  which  it  is  viewed  by  the  government  of  the  citi- 
zens accepting  it.     A  very  different  effect  is  given   to  these 
licenses  by  the  government  which   grants  them,  and  they  are 
regarded  and  respected  as  lawful  relaxations  or  suspensions  of 
the  rules  of  war.     It  is  the  assumption  of  a  state  of  peace  to 
the  extent  of  the  license,  and  the  act  rests  in  the  discretion  of 
the  sovereign  authority  of  the  state,  which  alone  is  competent 
to  decide  how  far  considerations  of  commercial  and  political 
expediency  may,  in  particular  cases,  control  the  ordinary  conse- 
quences of  war..    In  the  country  which  grants  them,  licenses  to 
carry  on  a  pacific  commerce  are  str'icti  juris,  as  being  excep- 
tions to  a  general  rule ;  though  .they  are  not  to  be  con- 
*  164    strued  with  pedantic  a,ccuracy,  nor  will  every  *  small 
deviation  be  held  to  vitiate  the  fair  effect  of  them,  (c) 
An  excess  in  the  quantity  of  goods  permitted  to  be  imported, 
might  not  be  considered  as  noxious  to  any  extent ;  but  a  vari- 
ation in  the  quality  or  substance  of  the  goods  might  be  more 
significant.     Whenever  any  part  of"  the  trade  assumed-  under 
the  license  is  denuded  of  any  authority  under  it,  such  part  is 
subject  to  condemnation. 

Another  material  circumstance  in  all  licenses,  is  the  limita- 


(a)  Vattel,.b.  3,  i;.  17,  sec.  276. 

(6)  Supra,  p.  85. 

(c)  The  Cosmopolite,  4  Eob.  Bep.  8.  Grotius,  b.  3,  u.  21,  sec.  14,  lays  down  the 
general  rale,  that  a  safe-conduct,  of  which  these  licenses  are  a  species,  are  to  be  lib- 
erally construed ;  laxa  magis  quam  stricta  mterpretatio  admittenda  est.  And  licenses 
were  eventually  construed  with  great  liberality  in  the  British  courts  of  admiralty. 
Judge  Croke,  in  the  case  of  The  Abigail,  Stewart's  Vice-Adm.  Rep.  360.  Duer  on 
Insurance,  toI.  i.  595-619.  The  English  admiralty  and  common-law  decisions  on 
this  subject  of  licenses  are  collected  and  examined  by  Mr.  Duer,  with  his  usual  dili- 
gence and  sagacity. 
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tion  of  time  in  which  they  are  to  be  carried  into  effect,  for  what 
is  proper  at  one  time,  may  be  very  unfit  and  mischievous  at 
another  time.  Where  a  license  was  limited  to  be  in  force  until 
the  29th  of  September,  and  the  ship  did  not  sail  from  the  for- 
eign port  until  the  4th  of  October,  yet,  as  the  goods  were  laden 
on  board  by  the  12th  of  September,  and  there  was  an  entire 
bona  fides  on  the  part  of  the  person  holding  the  license,  this  was 
held  to  be  legal,  [a)  But  where  a  license  was  to  bring  away  a 
cargo  from  Bordeaux,  and  the  party  thought  proper  to  change  the 
license,  and  accommodate  it  to  another  port  in  France,  it  was 
held,  by  the  English  admiralty,  in  the  case  of  The  Twee  Ge- 
broeders,  (b)  that  the  license  was  vitiated,  and  the  vessel  and 
cargo  were  condemned.  It  has  also  been  held,  that  the  license 
must  be  limited  to  the  use  of  the  precise  persons  for  whose 
benefit  it  was  obtained.  The  great  principle  in  these  cases  is, 
that  subjects  are  not  to  trade  with  the  enemy  without  the  spe- 
cial permission  of  the  government ;  and  a  material  object  of 
the  control  which  the  government  exercises  over  such  a  trade, 
is  that  it  may  judge  of  the  particular  persons  who  are  fit 
to  *  be  intrusted  with  an  exemption  from  the  ordinary  *  165 
restrictions  of  a  state  of  war.  (c) 

(3.)  The  object  of  war  is  peace  ;  and  it  is  the  duty  Treaties  of 
of  every  belligerent  power  to  make  war  fulfil  its  end  P^^=^- 
with  the  least  possible  mischief,  and  to  accelerate,  by  all  fair 
and  reasonable  means,  a  just  and  honorable  peace.  The  same 
power  which  has  the  right  to  declare  and  carry  on  war,  would 
seem  naturally  to  be  the  proper  power  to  make  and  conclude  a 
treaty  of  peace  ;  but  the  disposition  of  this  power  will  depend 
upon  the  local  constitution  of  every  nation ;  and  it  sometimes 
happens,  that  the  power  of  making  peace  is  committed  to  a 
body  of  men  who  have  not  the  power  to  make  war.  In  Swe- 
den, after  the  death  of  Charles  XII.,  the  king  could  declare  war 
without  the  consent  of  the  national  diet,  but  he  made  peace  in 
conjunction  with  the  senate,  (d)     So,  by  the  constitution  of  the 

(a^  Schroeder  v.  Vaux,  15  East's  Rep.  52.     3  Camp.  N.  F.  Kep.  83. 

(b)  1  Edw.  Adm.  Rep.  95. 

(c)  The  Jonge  Johannes,  4  Rob.  Rep.  263.  See  the  law  as  to  licenses,  collected  in 
1  Holt's  N.  P.  Rep.  129,  note.  Mr.  Holt  says,  that  Sir  William  Scott  was,  in  fact, 
the  author  of  the  whole  learning  of  the  law  relating  to  the  system  of  licenses. 

(d)  Vattel,  b.-4,  c.  2,  sec.  10. 

15* 
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United  States,  the  president,  by  and  with  the  advice  and  con- 
sent of  two  thirds  of  the  senate,  may  make  peace,  but  it  is 
reserved  to  congress  to  declare  war.  This  provision  in  our 
constitution  is  Well  adapted  (as  will  be  shown  more  fully  here- 
after) to  unite,  in  the  negotiation  and  conclusion  of  treaties,  the 
advantage  of  talents,  experience,  stability,  and  a  comprehensive 
knowledge  of  national  interest,  with  the  requisite  secrecy  and 
despatch. 

Treaties  of  peace,  when  made  by  the  competent  power,  are 
obligatory  upon  the  whole  nation.  If  the  treaty  requires  the 
payment  of  money  to  carry  it  into  effect,  and  the  money  cannot 
be  raised  but  by  an  act  of  the  legislature,  the  treaty  is  morally 
obligatory  upon  the  legislature  to  pass  the  law,  and  to  refuse  it 
would  be  a  breach  of  public  faith.  The  department  of  the  gov- 
ernment that  is  intrusted  by  the  constitution  with  the 
*  166  treaty-making  power,  is  competent  to  *  bind  the  national 
faith  in  its  discretion  ;  for  the  power  to  make  treaties  of 
peace  must  be  coextensive  with  aU  the  exigencies  of  the  nation, 
and  necessarily  involves  in  it  that  portion  of  the  national  sov- 
ereignty which  has  the  exclusive  direction  of  diplomatic  nego-  ■ 
tiations  and  contracts  with  foreign  powers.  All  treaties  made 
by  that  power  become  of  absolute  efficacy,  because  they  axe  the 
supreme  law  of  the  land. 

There  can  be  no  doubt  that  the  power  competent  to  bind  the 
nation  by  treaty,  may  alienate  the  public  domain  and  property 
by  treaty.  If  a  nation  has  conferred  upon  its  executive  depart- 
ment, without  reserve,  the  right  of  treating  and  contracting 
with  other  states,  it  is  considered  as  having  invested  it  with  all 
the  power  necessary  to  make  a  valid  contract.  That  depart- 
ment is  the  organ  of  the  nation,  and  the  alienations  by  it  are 
valid,  because  they  are  done  by  the  reputed  will  of  the  nation. 
The  fundamental  laws  of  a  state  may  withhold  from  the  execu- 
tive department  the  power  of  transferring  what  belongs  to  the 
state  ;  but  if  there  be  no  express  provision  of  that  kind,  the 
inference  is,  that  it  has  confided  to  the  department  charged  with 
the  power  of  making  treaties,  a  discretion  commensurate  Vith 
all  the  great  interests,  and  wants,  and  necessities  of  the  nation. 
A  power  to  make  treaties  of  peace  necessarily  implies  a  power 
to  decide  the  terms  on  which  they  shall  be  made ;  and  foreign 
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states  could  not  deal  safely  with  the  government  upon  any 
other  presumption.  The  power  that  is  intrusted  generally  and 
largely  with  authority  to  make  valid  treaties  of  peace,  can,  of 
course,  bind  the  nation  by  alienation  of  part  of  its  territory : 
and  this  is  equally  the  case,  whether  that  territory  be  already 
in  the  occupation  of  the  enemy,  or  remains  in  the  possession  of 
the  nation,  and  whether  the  property  be  publip  or  pri- 
vate, (a)  In  the  case  of  The  schooner  Peggy,  (b)  the  *  Su-  *  167 
preme  Court  of  the  United  States  admitted,  that  indi- 
vidual rights,  acquired  by  war,  and  vested  rights  of  the  citizens, 
might  be  sacrificed  by  treaty  for  national  purposes.  So,  in  the 
case  of  Ware  v.  Hylton,  (c)  it  was  said  to  be  a  clear  principle  of 
national  law,  that  private  rights  might  be  sacrificed  by  treaty  to 
secure  the  public  safety,  though  the  government  would  be  bound 
to  make  compensation  and  indemnity  to  the  individuals  whose 
rights  had  thus  been  surrendered.  The  power  to  alienate,  and 
.  the  duty  to  make  compensation,  are  both  laid  down  by  Gro- 
tius  (d)  in  equally  explicit  terms. 

(a)  Vattel,  b.  1,  c.  20,  sec.  244.  Ibid.  c.  21,  sec.  262  ;  b.  4,  c.  2,  sec.  U,  12.  Vattel 
admits,  that  the  fundamental  laws  of  a  nation  may  withhold  the  power  of  alienation 
by  treaty ;  and  it  would  seem,  by  necessary  inference,  to  be  a  violation  of  fundamental 
law,  for  the  treaty-making  power,  acting  under  such  an  instrument  as  the  Consti- 
tution of  the  United  States,  to  agree  by  treaty  for  the  abolition  or  alteration  of  any 
part  of  the  constitution.  The  stipulation  would  go  to  destroy  the  very  authority  for 
making  the  treaty. 

(6)  1  Cranch,  103. 

(c)  Chase,  J.,  S  Dall.  Rep.  199,  245. 

(d)  B.  3,  c.  20,  sec.  7.  The  government  of  the  United  States  declared  to  the  Brit- 
ish government,  in  reference  to  the  disputed  line  of  the  northeastern  boundary  of  the 
United  States,  that  it  had  no  power  to  cede  any  part  of  the  territory  claimed  by  the 
State _of  Maine,  without  the  consent  of  that  State.  See  the  Letter  of  Lord  Palmer- 
ston  to  Mr.  Fox,  the  British  Minister  at  Washington,  November  19th,  1837.  Though 
the  better  opinion  would  seem  to  be,  that  such  a  power  of  cession  does  reside  exclu- 
sively in  the  treaty-making  power,  under  the  Constitution  of  the  United  States,  yet 
sound  discretion  would  forbid  the  exercise  of  it  without  the  consent  of  the  local  gov- 
ernments who  are  interested,  except  in  cases  of  great  necessity,  in  which  that  consent 
might  be  presumed.  By  the  treaty  made  between  the  United  States  and  Great 
Britain,  in  1842,  respecting  the  disputed  boundary  line  between  the  State  of  Maine 
and  the  British  provinces  of  New  Brunswick  and  Canada,  part  of  the  lands  claimed 
by  the  State  of  Maine  were,  by  the  line  agreed' on,  placed  within  the  British  territory, 
and  ceded  to  Great  Britain ;  yet  the  United  States  did  not  act  on  the  subject  until 
they  had  previously  and  very  wisely  provided,  that  commissioners  on  the  part  of  the 
States  of  Massachusetts  and  Maine  should  be  present  at  the  negotiation,  and  assent- 
ing to  the  boundary  line  agreed  on. 
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A  treaty  of  peace  is  valid  and  bindiog  on  the  nation,  if  made 
with-  the  present  ruling  power  of  the  nation,  or  the  government 
de  facto.  Other  nations  have  no  right  to  interfere  with  the  do- 
mestic afiairs  of  any  peirticnlar  nation,  or  to  examine  and  jndge 
of  the  tide  of  the  party  in  possession  of  the  supreme  authority. 
They  are  to  look  only  to  the  fact  of  possession,  (a)  And  it  is 
an  acknowledged  rule  of  international  law,  that  the  principal 
party  in  whose  name  the  war  is  made,  cannot  justly  make 
peace  without  including  those  defensive  allies  in  the  pacifica- 
tion "«^ho  have  afforded  assistance,  though  they  may  not  have 
acted  as  principals ;  for  it  would  be  faithless  and  cruel  for  the 
principal  in  the  war  to  leave  his  weaker  ally  to  the  full  force  of 
the  enemy's  resentment.  The  ally  is,  however,  to  be  no  farther 
a  party  to  the  stipulations  and  obligations  of  the  treaty,  than  he 
has  been  willing  to  consent.  All  that  the  principal  can  require 
is,  that  his  ally  be  considered  as  restored  to  a  state  of  peace. 
Every  alliance,  in  which  all  the  parties  are  principals  in  the  war, 
obliges  the  allies  to  treat  in  concert,  though  each  one  makes  a 

separate  treaty  of  peace  for  himself,  (b) 
*  168        *  The  effect  of  a  treaty  of  peace  is  to  put  an  end  to 

the  war,  and  to  abolish  the  subject  of  it.  Peace  relates 
to  the  war  which  it  terminates.  It  is  an  agreement  to  waive  all 
discussion  concerning  the  respective  rights  of  the  parties,  and  to 
bury  in  oblivion  all  the  original  causes  of  the  •war.  (c)  It  for- 
bids the  revival  of  the  same  war,  by  taking  arms  for  the  cause 
which  at  fiist  kindled  it,  though  it  is  no  objection  to  any  subse- 
quent pretensions  to  thfe  same  thing  on  other  foundations,  (d) 
After  peace,  the  revival  of  grievances  arising  before  the  war  is 
not  to  be  encouraged,  for  treaties  of  peace  are  intended  to  put 
an  end  to  such  complaints ;  and  if  grievances  then  existing  are 
not  brought  forward  at  the  time  when  peace  is  concluded,  it  is 
to  be  presumed  that  it  is  not  intended  to  bring  them  forward  at 


(a)  Vattel,  b.  4,  c.  2,  sec.  14,  and  vide  supra,  p.  25. 

(6)  Vattel,  b.  4,  c.  2,  sec.  16. 

(c)  Sir  William  Scotr,  in  the  case  of  The  Eliza  Ann,  1  Dodson's  Adm.  Bep.  249. 
Though  private  rights  existing  before  the  war  mar  not  be  remitted  hj  peace,  the  pre- 
sumption is  othenvise  as  to  the  rights  of  kings  and  nations.  Grotins.  b.  3,  c.  20, 
sec.  19. 

(rf)  Vattel,  b.  4,  c.  2,  sec.  19. 
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any  future  time,  (a)  Peace  leaves  the  contracting  parties  with- 
out any  right  of  committing  hostility,  for  the  very  cause  which 
kindled  the  war,  or  for  what  has  passed  in  the  course  of  it.  It 
is,  therefore,  no  longer  permitted  to  take  up  arms  again  for  the 
same  cause,  (b)  But  this  will  not  preclude  the  right  to  com- 
plain and  resist,  if  the  same  grievances  which  kindled  the  war 
be  renewed  and  repeated,  for  that  would  fiirnish  a  new  injury 
and  a  new  cause  of  war  equally  just  with  the  former  war.  If 
an  abstract  right  be  in  question  between  the  parties,  the  right, 
for  instance,  to  impress  at  sea  one's  own  subjects,  from  the  mer- 
chant vessels  of  the  other,. and  the  parties  make  peace  without 
taking  any  notice  of  the  question,  it  follows,  of  course,  that  all 
past  grievances,  damages  and  injury,  arising  under  such 
claim,  are  thrown  into  oblivion,  *  by  the  amnesty  which  *  169 
every  treaty  implies  ;  but  the  claim  itself  is  not  thereby 
settled,  either  one  way  or  the  other.  It  remains  open  for  future 
discussion,  because  the  treaty  wanted  an  express  concession  or 
renunciation  of  the  claim  itself,  (c) 

A  treaty  of  peace  leaves  every  thing  in  the  state  in  which  it 
finds  it,  if  there  be  no  express  stipulation  on  the  subject.  If 
nothing  be  said  in  the  treaty  of  peace  about  the  conquered 
country  or  places,  they  remain  with  the  possessor,  and  his  title 
cannot  afterwards  be  called  in  question,  (d)  During  war,  the 
conqueror  has  only  a  usufructuary  right  to  the  territory  he » has 
subdued  ;  and  the  latent  right  and  title  of  the  former  sovereign 
continues,  until  a  treaty  of  ^eace,  by  its  sUence,  or  by  its  ex- 
press stipulation,  shall  have  extinguished  his  title  forever,  (e) 

The  peace  does  not  affect  private  rights  which  had  no  relation 
to  the  war.  Debts  existing  prior  to  the  war,  and  injuries  com- 
mitted prior  to  the  war,  but  which  madff  no  part  of  the  reasons 
for  undertaking  it,  remain  entire,  and  the  remedies  are  revived.  (/) 


(a)  Sir  William  Scott,  The  Molly,  1  Dodson's  Adm.  Rep.  396. 
(6)  Vattcl,  b.  4,  c.  2,  sec.  19. 

(c)  Vattel,  b.  4,  c.  2,  sec.  19,  20. 

(d)  Vattel,  b.  4,  c.  2,  sec.  19,  21. 

(e)  Sir  William  Scott,  1  Dodson's  Adm.  Rep.  452.  Vattel,  b.  3,  c.  13,  sec.  197, 
198.  Ibid.  b.  4,  c.  2,  sec.  1.  Grotius,  lib.  3,  u.  6,  sec.  4,  5.  Mably's  Droit  de  I'Eu- 
rope,  tom.  i.  c.  2,  p.  144. 

{/)  Grotius,  b.  3,  c.  20,  sec.  16,  18. 
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There  are  certain  cases  in  which  even  debts  contracted,  or  inju- 
ries committed,  between  two  subjects  of  the  belligerent  powers, 
during  the  war,  are  the  ground  of  a  valid  claim,  as  in  the  case 
of  ransom  bills,  and  of  contracts  made  by  prisoners  of  war  for 
subsistence,  or  in  a  trade  carried  on  under  a  license,  (a)  This, 
would  be  the  case  if  the  debt  between  them  was  contracted,  or 
the  injury  was  committed,  in  a  neutral  country,  (b) 

A  treaty  of  peace  binds  the  contracting  parties  from 
when  tre™^.  ^^^e  moment  of  itfe  conclusion,  and  that  is  under- 

Ififeot^^  *  l'''^  s*°°^  *°  ^^  ^^°^  '  *^®  day.it  is  signed,  (c) '  A 
treaty  made  by  the  minister  abroad,  when  rati- 
fied by  his  sovereign,  relates  back  to  the  time  of  signing ;  (d) 
but,  like  a  truce,  it  cannot  affect  the  subjects  of  the  nation  with 
guilt,  by  reason  of  acts  of  hostility  subsequent  to  the  date  of 
the  treaty,  provided  they  were  committed  before  the  treaty  was 
known.  All  that  can  be  required  in  such  cases  is,  that  the  gov- 
ernment make  immediate  restitution  of  things  captured  after 
the  cessation  of  hostilities ;  and  to  guard  against  inconvenience 
from. the  want  of  due  knowledge  of  the  treaty,  it  is  usual  to  fix 
the  periods  at  which  hostilities  are  to  cease  at  different  places, 
and  for  the  restitution  of  property  taken  afterwards,  (e) 

But  though  individuals  are  not  deemed  criminal  for  continu- 
ing hostilities  after  the  date  of  the  peace,  so  long  as  they  are 
ignorant  of  it,  a  more  difficult  question  to  determine  is,  whether 
they  are  responsible,  civiliter,-  in  such  cases.     Grotius  (/)  says, 
• • . 

(o)  Crawford  v.  The  William  Penn,  3  Wash.  Cir.  Rep.  484.  1  Peters's  Cir.  Kep. 
106,  S.  C. 

(i)  Vattel,  b.  4,  c.  2,  sec.  22. 

(c)  Vattel,  b.  4,  c.  3,  sec.  24*  Martens's  Summary,  b.  8,  c.  7,  sec.  5.  la  the  mat- 
ter of  Metzger,  N.  Y.  Legal  Observer  for  March,  1847. 

(d)  Hylton  v.  Brown,  1  Wash.  C.  C.  Eep.  312. 

(e)  Vattel,  b.  4,  c.  3,  sec.  24,  25.  Ibid.  b.  2,  o.  12,  sec.  156,  157.  Ibid.  b.  3,  c.  16. 
2  Dall.  Rep.  40.  Azuni,  toI.  ii.  227.  Lessee  of  Hylton  v.  Brown,  1  Wash.  Cir.  Rep. 
311,312,342,351. 

(/)  B.  3,  c.  21,  sec  5. 


1  So  held  in  The  United  States  v.  Reynes,  9  How.  E.  127.  Davis  v.  The  Police  Jury,  &o. 
id.  280.  Therefore,  after  the  date  of  the  treaty,  an  officer  of  the  ceding  power  has  no  au- 
thority to  grant  land  or  franchises,  to  be  enjoyed  in  the  territory  ceded.  Sovereign  power, 
except  for  municipal  purposes,  ceases,  unless  otherwise  provided,  with  the  signing  of  the 
treaty. 
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they  are  not  liable  to  answer  in  damages,  but  it  is  the  duty  of 
the  government  to  restore  what  has  been  captured  and  not  de- 
stroyed.' In  the  case  of  the  American  ship  Mentos,  (a)  which 
was  taken  and  destroyed,  off  Delaware  Bay,  by  British  ships  of 
war,  in  1783,  after  the  cessation  of  hostilities,  but  before  that 
fact  had  come  to  the  knowledge  of  either  of  the  parties,  the 
point  was  much  discussed ;  and  it  was  held,  that  the  injured 
party  could  not  pass  over  the  person  from  whom  the  alleged 
injury  had  been  received,  and  fix  it  on  the  commander  of  the 
English  squadron  on  that  station,  who  was  totally  ignorant  of 
the  whole  transaction,  and  at  the  distance  of  thirty  leagues 
from  the  place  where  it  passed.  There  was  no  instance  in  the 
annals  of  the  prize  courts,  of  such  a  remote  and  consequential 
responsibility  in  such  a  case.  The  actual  wrongdoer  is 
the  person  to  answer  in  *judgment,  and  to  him  the  re-  *  171 
sponsibility,  if  any,  is  attached.  He  may  have  other 
persons  responsible  over  to  him,  but  the  injured  party  could 
look  only  to  him.  The  better  opinion  was,  that  though  such  an 
act  be  done  through  ignorance  of  the  cessation  of  hostilities, 
yet,  mere  ignorance  of  that  fact  would  not  prdtect  the  officer 
from  civil  responsibility  in  a  prize  court;  and  that  if  he  acted 
through  ignorance,  his  own  government  must  protect  him  and 
save  him  harmless.  When  a  place  or  country  is  exempted  from 
hostility  by  articles  of  peace,  it  is  the  duty  of  the  government 
to  use  due  diligence  to  give  its  subjects  notice  of  the  fact :  and 
the  government,  ought,  in  justice,  to  indemnify  its  subjects,  who 
act  in  ignorance  of  the  peace.  And  yet  it  would  seeni  from 
that  case,  that  the  American  owner  was  denied  redress  in  the 
British  admiralty,  not  only  against  the  admiral  of  the  fleet  on 
that  station,  but  against  the  immediate  author  of  the  injury. 
Sir  William  Scott  denied  the  relief  against  the  admiral ;  and 
ten  years  before  that  time,  relief  had  equally  been  denied  by  his 
predecessor,  against  the  person  who  did  the  injury.     If  that 


(a)  1  Eob.  Eep.  179. 


1  It  has  been  doubted  whether  the  language  of  Grotius  sanctions  the  limitation,  or  the 
responsibility  of  the  goyemment,  which  is  hnplied  in  the  text.  The  original  language  is 
this ; — "  Quare  si  quid  interea  a  mbditis  corltra  inducias  factum  sit,  ipd  a  poenis  immunss 
eruni,  neque  tamen  eo  minus  cmirahentes  damnum  resarcire  debebunt." 
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decision  was  erroneous,  an  appeal  ought  to  have  been  prose- 
cuted. We  have  then  the  decision  of  the  English  high  court  of 
admiralty,  denying  any  relief  in  such  a  case,  and  an  opinion  of 
Sir  William  Scott,  many  years  afterwards,  that  the  original 
wrongdoer  was  liable.  The  opinions  cannot  otherwise  be 
reconciled,  than  upon  the  ground  that  the  prize  courts  have  a 
large  and  equitable  discretion,  in  allowing  or  withholding  relief, 
according  to  the  special  circumstances  of  the  individual  case  ; 
and  that  there  is  no.  fixed  or  inflexible  general  rule  on  the  sub- 
ject. 

If  a  time  be  fixed  by  the  treaty  for  hostilities  to  cease  in  a 
given  place,  and  a  capture  be  previously  made,  but  with  knowl- 
edge of  the  peace,  it  has  been  a  question  among  the  writers  on 

public  law,  whether  the  captured  property  should  be  re- 
*  172     stored.     The  better  and  the  more  reasonable  opinion  *  is, 

that  the  capture  would  be  null,  though  made  before  the 
day  limited,  provided  the  captor  was  previously  informed  of  the 
peace  ;  for,  asEmerigon  (a)  observes,  since  constructive  knowl- 
edge of  the  peace,  after  the  time  limited  in  different  parts  of  the 
world,  renders  the  capture  void,  much  more  ought  actual  knowl- 
edge of  the  peace  to  produce  that  effect.(6) 


(a)  Valin,  Traitd  des  Prises,  c.  4,  sec.  4  and  5.  Emcrigon,  Traite  des  Ass.  c.  12, 
sec.  19.     Azuui  on  Maritime  Law,  edit.  N.  Y.  toI.  ii.  p.  231. 

(6)  This  point  was  extensively  discussed  in  the  French  prize  coui-ts,  in  the  case  of 
the  captui-e  of  the  British  ship  Swineherd,  by  the  French  privateer  Bellona,  in  1801, 
and  what  was  sufficient  knowledge  of  the  fact  of  the  peace  to  annul  the  capture,  was 
the  great  question.  The  English  ship  was  taken  possession  of,  and  earned  into  the 
Isle  of  France,  and  libelled,  and  condemned  as  lawful  prize  of  war.  The  sentence  of 
condemnation  was  afSi-med  in  1803,  on  appeal  to  the  council  of  prizes  at  Paris,  and 
M.  Merlin  has  reported  at  large  the  elaborate  argument  and  opinion  of  M.  Collet 
De'scotils,  the  imperial  advocate-general  in  the  council  of  prizes,  in  favor  of  the  cap- 
tors. The  ground  he  took,  and  upon  which  the  council  of  prizes  proceeded,  was,  that 
the  king's  proclamation  of  the  signature  of  the  preliminary  articles  of  peace,  though 
made  known  repeatedly  to  the  French  cruiser  before  the  capture,  but  unaccompanied 
by  any  French  attestation,  was  not  that  sufiicient  and  indubitable  evidence  to  the 
French  cruiser  of  the  fact  of  the  peace,  upon  which  he  ought  to  have  acted,  and  that 
the  period  of  the  five  months  had  not  elapsed,  within  which  it  was  lawful,  in  tlie  In- 
dian seas,  to  continue  hostilities.  The  learned  and  venerable  author  of  that  immense 
work,  the  Repertory  of  Jurisprudence,  says,  on  introducing  the  case,  that  he  shall  be 
silent  on  the  question,  and  contents  himself  with  giving  the  discussions,  and  particu- 
larly the  opinion  of  the  advocate-general,  and  the  reasons  of  the. council  of  prize§.  See 
E§pertoire  Universel  et  Eaisonn^  de  Jurisprudence,  par  M.  le  Compte  Merlin,  torn, 
xiii.  tit.  Prise  Maritime,  sec.  5. 
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*  Another  question  arose  subsequent  to  the  treaty  of  *  173 
Ghent,  of  1814,  in  one  of  the  British  vice-admiralty 
courts,  on  the  validity  of  a  recapture,  by  a  British  ship  of  wa!-| 
of  a  British  vessel  captured  by  an  American  privateer.  The 
capture  made  by  an  American  cruiser  was  valid,  being  made 
before  the  period  fixed  for  the  cessation  of  hostilities,  and  in 
ignorance  of  the  fact ;  but  the  prize  had  not  been  carried  into 
port  and  condemned,  and  while  at  sea  she  was  recaptured  by 
the  British  cruiser  after  the  period  fixed  for  the  cessation  of 
hostilities,  but  without  knowledge  of  the  peace.  It  was  de- 
cided that  the  possession  of  the  vessel  by  the  American  pri- 
vateer was  a  lawful  possession,  and  that  the  British  cruiser 
could  not,  after  the  peace,  lawfully  use  force  to  divest  this  law- 
ful possession.  The  restoration  of  peace  put  an  end,  from  the 
time  limited,  to  all  force,  and  then  the  general  principle  applied, 
that  things  acquired  in  war  remain,  as  to  title  and  possession, 
precisely  as  they  stood  when  the  peace  took  place.  The  uti 
possidetis  is  the  basis  of  every  treaty  of  peace,  unless  it  be 
otherwise  agreed.  Peace  gives  a  final  and  perfect  title  to  cap- 
tures without  condemnation ;  and  as  it  forbids  all  force,  it  de- 
stroys all  hopes  of  recovery  as  much  as  if  the  vessel  was  carried 
infra  proesidia,  and  condemned.(o)  A  similar  doctrine 
was  held  in  the  case  of  *  The  schooner  Sophie,(b)  and  a  *  174 
treaty  of  peace  has  the  effect  of  quieting  aU  titles  of  pos- 
session arising  from  the  war,  and  of  putting  an  end  to  the  claiin 
of  all  former  proprietors  to  things  of  which  possession  was  ac- 
quired by  right  of  war. 

If  nothing  be  said  to  the  contrary,  things  stipulated  to  be  re- 
stored are  to  be  returned  in  the  condition  in  which  they  were 
taken  ;  but  this  does  not  relate  to  alterations  which  have  been 
the  natural  consequence  of  time,  and  of  the  operations  of  war. 
A  fortress  or  a  town  is  to  be  restored  in  the  condition  it  was 
when  taken,  so  far  as  it  shall  still  be  in  that  condition  when  the 
peace  is  made.(c)     There  is  no  obligation  to  repair,  as  well  as 


(a)  Case  of  The  Legal  Tender,  Halifax,  April,  1815,  cited  in  Wheaton's  Dig.  302. 
(6)  6  Rob.  Rep.  138. 
(c)  Vattel,  b.  4,  c.  3,  sec.  31,  34. 
VOL.  I.  16 
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to  restore,  a  dismantled  fortress,  or  a  ravaged  territory.  ■  The 
peace  extinguishes  all  claim  for  damages  done  in  war,  or  arising 
from  the  operations  of  war.  Things  are  to  be  restored  in  the 
condition  in  which  the  peace  found  them ;  and  to  dismantle  a 
fortification,  or  to  waste  a  country,  after  the  conclusion  of  the 
peace,  and  previous  to  the  surrender,  would  be  an  act  of 
perfidy,  (a) 

Obligations  Treaties  of  every  kind,  when  made  by  the  com- 
of  treaties.  '  petent  authority,  are  as  obligatory  upon  nations  as 
private  contracts  are  binding  upon  individuals  ;  and  they  are  to 
receive  a  fair  and  liberal  interpretation,  according  to  the  inten- 
tion of  the  contracting  parties,  and  to  be  kept  with  the  most 
scrupulous  good  faith.  Their  meaning  is  to  be  ascertained  by 
the  same  rules  of  construction  and  course  of  reasoning  which 
we  apply  to  the  interpretation  of  private  contracts.  (Z>)     K  a 

treaty  should,  in  fact,  be  violated  by  one  of  the  contract- 
*  175    ing  *  parties,  either  by  proceedings  incompatible  with  the 

particular  nature  of  the  treaty,  or  by  an  intentional 
breach  of  any  of  its  articles,  it  rests  alone  with  the  injured  party 
to  pronounce  it  broken.  The  treaty,  in  such  a  case,  is  not  ab- 
solutely void,  but  voidable,  at  the  election  of  the  injured 
party.(c)  If  he  chooses  not  to  come  to  a  rupture,  the  treaty  re- 
mains obligatory.  He  may  waive  or  remit  the  infraction  com- 
mitted, or  he  may  demand  a  just  satisfaction. 

There  is  a  very  material  and  important  distinction  made  by 
the  writers  on  public  law,  between  a  new  war  for  some  new 
cause,  and  a  breach  of  a  treaty  of  peace.     In  the  formef  case. 


(a)  Ibid.  b.  4,  u.  3,  sec.  31. 

{b)  Grotius,  2,  16,  1.  Puff.  H,  12,  .1.  Rtitherforth's  Institutes,  b.  2,  c.  7.  Vattel, 
b.  2,  c.  17.  Eyre,  Ch.  J.,  in  1  Bos.  &  Pull.  438,  439.  Opinion  of  Sir  James  Marriott, 
cited  in  1  Chitty  on  Commercial  Law,  44.  But,  if  the  legislative  and  executive 
branches  of  the  government  have  given  and  asserted  a  construction  to  a  treaty  vfith  a 
foreign  power,  under  which  it  claims  dominion  over  a  territory  in  its  possession,  the 
courts  of  justice  will  not  set  up  or  sustain  a  different  construction.  Poster  v.  Neilson, 
2  Peters's  XJ.  S.  Rep.  253.  If  a  treaty  be  ambiguous  in  any  part  of  it,  the  party  who 
had  the  power,  and  on  whom  it  was  peculiarly  incumbent  to  speak  clearly  and  plainly, 
ought  to  submit  to  the  construction  most  unfavorable  to  him,  upon  the  reasonable 
maxim  of  ^he  Roman  law,  that  Pactionem  obscuram  lis  nocere,  in  quorum  fuit  poiestaie 
legem  apertius  conscribere.     Vattel,  b.  2,  c.  17,  sec.  264. 

(c)  Grotius,  b.  2,  c.  15,  sec.  15 ;  b.  3,  c.  20,  sec.  35-38.  Burlamaq^ui,  part  4,  c.  14, 
sec.  8,  p.  355.     Vattel,  b.  4,  c.  4,  sec.  54. 
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the  rights  acquired  by  the  treaty  subsists,  notwithstanding  the 
new  war;  but,  in  the  latter  case,  they  are  annulled  by  the 
breach  of  the  treaty  of  peace,  on  which  they  are  founded.  A 
new  war  naay  interrupt  the  exercise  of  the  rights  acquired  by 
the  former  treaty,  and,  like  other  rights,  they  may  be  wrested 
from  the  party  by  the  force  of  arms.  But  then  they  become 
newly  acquired  rights,  and  partake  of  the  operation  and  result 
of  the  new  war.  To  recommence  a  war  by  breach  of  the  arti- 
cles of  a  treaty  of  peace  is  deemed  much  more  odious  than  to 
provoke  a  war  by  some  new  demand  and  aggression ;  for  the 
latter  is  simply  injustice,  but  in  the  former  case,  the  party  is 
guilty  both  of  perfidy  and  injustice.(a)  The  violation  of  any 
one  article  of  a  treaty  is  a  violation  of  the  whole  treaty ;  for 
all  the  articles  are  dependent  on  each  other ;  and  one  is  to  be 
deemed  a  condition  of  the  other ;  and  a  violation  of  any  single 
article  overthrows  the  whole  treaty,  if  the  injured  party  elects 
so  to  consider  it.  This  may,  however,  be  prevented,  by  an  ex- 
press provision,  that  if  one  article  be  broken,  the  other  shall, 
nevertheless,  continue  in  full  force.(6)  We  have  a  strong 
instance,  in  *  our  own  history,  of  the  annihilation  of  *  176 
treaties  by  the  act  of  the  injured  party.  In  1798,  the 
congress  of  the  United  States  (c)  declared  that  the  treaties  with 
France  were  no  longer  obligatory  on  the  United  States,  as  they 
had  been  repeatedly  violated  on  the  part  of  the  French  govern- 
ment, and  all  just  claims  for  reparation  refused. 

As  a  general  rule,  the  obligations  of  treaties  are  dissipated 
by  hostility,  and  they  are  extinguished  and  gone  forever,  unless 
revived  by  a  subsequent  treaty.  But  if  a  treaty  contains  any 
stipulations  which  contemplate  a  state  of  future  war,  and  make 
provision  for  such  an  exigency,  they  preserve  their  force  and 
obligation  when  the  rupture  takes  place.  All  those  duties  of 
which  the  exercise  is  not  necessarily  suspended  by  the  war,  sub- 
sist in  their  full  force.  The  obligation  of  keeping  faith  is  so 
far  from  ceasing  in  time  of  war,  that  its  efficacy  becomes  in- 
creased, from  the  increased  necessity  of  it.     What  would  be- 


(a)  Grotias,  b.  3,  c.  20,  sec.  27,  28.    Vattel,  b.  4,  u.  4,  sec.  42. 

(b)  Gi-otius,  b.  3,  c.  19,  sec.  14.     Vattel,  b.  4,  c.  4,  sec.  47,  48.    b.  2,  c.  13,  sec.  202. 

(c)  Act  of  July  7th,  1798. 
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come  of  prisoners  of  war,  and  the  terms  of  capitulation  of  gar- 
risons and  towns,  if  the  word  of  an  enemy  was  not  to  be  relied 
on  ?  The  faith  of  promises  and  treaties  which  have  reference 
to  a  state  of  war,  is  to  be  held  as  sacred  in  war  as  in  peace, 
and  among  enemies  as  among  friends.  All  the  writers  on 
public  law  admit  this  position,  and  they  have  never  failed  to 
recommend  the  duty  and  the  observance  of  good  faith,  by  the 
most  powerful  motives,  and  the  most  pathetic  and  eloquent  ap- 
peals which  could  be  addressed  to  the  feason  and  to  the  moral 
sense  of  nations,  (a)  The  tenth  article  of  the  treaty  between 
the  United  States  and  Great  Britain,  in  1794,  may  be  men- 
tioned as  an  instance  of  a  stipulation  made  for  war.  It  pro- 
vided, that  debts  due  from  individuals  of  the  one  nation  to  those 
of  the  other,  and  the  shares-  or  moneys  which  they  might  have  in 
the  public  funds,  or  in  public  or  private  banks,  should  never,  in 
any  event  of  war,  be  sequestered  or  confiscated.     There  can  be 

no  doubt  that  the  obligation  of  that  article  was  not  im- 
*177     paired  *by  the  war  of  1812,  but  remained  throughout 

that  war,  and  continues  to  this  day,  binding  upon  the 
two  nations,  and  will  continue  so,  until  they  mutually  agree  to 
rescind  the  article;  for  it  is  a  principle  of  universal  jurispru- 
dence, that  a  compact  cannot  be  rescinded  by  one  party  only, 
if  the  other  party  does  not  consent  to  rescind  it,  and  does  no 
act  to  destroy  it.  In  the  case  of  The  Society  for  Propagating- 
the  Gospel  v.  New  Haven,  (b)  the  Supreme  Court  of  the  United 
States  would  not  admit  the  doctrine  that  treaties  became  ex- 
tinguished ipso  facto  by  war,  unless  revived  by  an  express  or 
implied  renewal  on  the  return  of  peace.  Such  a  doctrine  is 
not  universally  true.  Where  treaties  contemplate  a  permanent 
arrangement  of  national  rights,  or  which,  by  their  terms,  are 
meant  to  provide  for  ihe  event  of  an  intervening  war,  it  would 
be  against  every  principle  of  just  interpretation  to  hold  them 
extinguished  by  the  event  of  war.  They  revive  at  peace,  unless 
waived,  or  new  and  repugnant  stipulations  be  made,  (c) 


(a)  Vattel,  b.  3,  c.  10,  sec.  174.  Grotius,  b.  3,  c.  25.  Heinec.  Jur.  Nat.  et  Gent, 
b.  2,  c.  9,  p.  2L3. 

(6)  8  Wheatxm,  494.     Sutton  v.  Sutton,  1  Russell  &  Mylne,  R.  663,  S.  P. 

(c)  The  American  ministers,  in  their  negotiations  at  London,  in  1818,  with  the 
British  government,  insisted  that  the  3d  article  of  the  treaty  of  September,  1783,  rela- 
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With  respect  to  the  cession  of  places  or  territories    Cession  of 

^  '■  territory. 

by  a  treaty  of  peace,  though  the  treaty  operates  from 
the  making  of  it,  it  is  a  principle  of  public  law,  that  the  na- 
tional character  of  the  place  agreed  to  be  surrendered  by  treaty, 
continues  as  it  was  under  the  character  of  the  ceding  country, 
until  it  be  actually  transferred.  Full  sovereignty  cannot  be  held 
to  have  passed  by  the  mere  words  of  the  treaty  without  actual 
delivery.  To  complete  the  right  of  property,  the  right  to  the 
thing  and  the  possession  of  the  thing  must  be  united.  This  is 
a  necessary  principle  in  the  law  of  property  in  all  systems  of 
jurisprudence.  There  must  be  both  the  jus  in  rem  and  the  jus 
in  re,  according  to  the  distinction  of  the  civilians,  and  which 
Barbeyrac  (a)  says  they  borrowed  from  the  canon  law.  This 
general  law  of  property  applies  to  the  right  of  territory, 
no  less  than  to  other  rights.  *  The  practice  of  nations  *178 
has  been  conformable  to  this  principle,  and  the  conven- 
tional law  of  nations  is  full  of  instances  of  this  kind,  and  sev- 
eral of  them  were  stated  by  Sir  Wm.  Scott,  in  the  opinion 
which  he  gave  in  the  case  of  The  Fama.  (b) 


live  to  the  Jisheries,  was  a  fundamental  and  permanent  article,  securing  a  primary  right, 
not  annulled,  though  the  exercise  of  the  right  was  interrupted  by  the  war  of  1812 ; 
and  that  the  right  remained  in  full  force,  after  the  termination  of  the  war,  notwith- 
standing it  was  not  noticed  in  the  treaty  of  Ghent.  The  British  commissioners,  on 
the  other  hand,  alleged,  that  the  war  of  1812  cancelled  the  provision,  and,  not  being 
renewed  by  the  subsequent  treaty  of  peace,  the  right  was  extinguished.  The  two 
nations  at  last  agreed  to  the  conyention  of  the  20th  of  October,  1818,  modifying  and 
fettling  the  question  as  to  the  fisheries,  without  yielding,  on  either  side,  their  construc- 
tion of  the  operation  of  the  war  of  1812,  upon  the  treaty  of  1783.  Eush's  Memo- 
randa, pp.  354-368.  See  the  Diplomatic  Correspondence  between  Sir.  Adams  and 
Lord  Bathurst,  in  1815.  In  this  correspondence,  the  British  negotiator  admitted  that 
the  acknowledgement  of  a  right  or  title  in  a  treaty  of  peace,  was,  in  its  own  nature,  of 
perpetual  obligation.  The  cession  of  a  right,  as  that  of  boundaiy  lines  and  places, 
for  instance,  would  seem  to  fall  within  the  same  principle.  Such  were  the  treaties  of 
Munster,  1648,  and  of  Utrecht,  1713,  which,  after  long  and  exhausting  wars,  settled 
the  rights  of  the  great  European  powers  on  a  solid  and  permanent  foundation, 
and  are  still  deemed  to  be  in  vigor,  and  intimately  connected  with  the  settlement  of 
Europe. 

(a)  Puff,  par  Barbeyrac,  liv.  iv.  c.  9,  sec.  8,  note  2.- 

{b)  5  Kob.  Rep.  106.  It  is  a  settled  principle,  in  the  law  and  usage  of  nations,  that 
the  inhabitants  of  a  conquered  territory  .change  their  allegiance,  and  their  relation  to 
their  former  sovereign  is  dissolved  ;  but  their  relations  to  each  other,  and  their  rights 
of  property,  not  taken  from  them  by  orders  of  the  conqueror,  remained  undis- 
turbed.    The  cession  or  conquest  of  a  territory  does  not  affect  the  rights  of  property. 

16* 
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The  release  of  a  territory  from  the  dominion  and  sovereignty 
of  the  country,  if  that  cession  be  the  result  of  coercion  or  con- 


Vattel,  b.  3,  c.  13,  sec.  200.  The  United  States  v.  Percheman,  7  Peters's  TT.  S.  Rep. 
51.  Mitchel  o.  The  TJnited  States,  9  Ibid.  711.  Strother  t.  Lucas,  12  Peters,  410, 
438.  The  laws,  usages,  and  municipal  regulations  in  force  at  the  time  of  the  con- 
quest or  session,  remain  in  force,  until  changed  by  the  new  sovereign.  Calrin's  case,  7 
Co.  17.  Campbell  v.  Hall,  Cowp.  E.  209.  9  Peters's  U.  S.  Rep.  711,  734,  748,  749. 
Strother  v.  Lucas,  12  Peters,  410.  There  is  no  doubt  of  the  power  of  the  sovereign 
to  change  the  laws  of  a  conquered  or  ceded  country,  unless  restrained  by  the  capitu- 
lation or  treaty  of  cession.  In  the  case  of  the  Canal  Appraisers  v.  The  People,  in 
17  Wendell's  E.  587,  Chancellor  Walworth  declared,  that  in  the  case  of  a  country 
acquired  by  conquest,  no  formal  act  of  legislation  is  necessary  to  change  the  law ; 
the  mere  will  of  the  conqueror  is  sufficient.  This  is  the  case  in  governments  where 
the  conqueror  is  in  possession  of  the  legislative  as  well  as  the -executive  power;  and 
until  a  nation  or  territory  is  wholly  subdued,  the  conqueror  is  only  entitled,  by  the 
usage  of  nations,  to  hold  ic  as  a  temporai-y  possession,  by  military  occupation,  until 
the  final  issue  of  the  conquest  is  settled  by  treaty,  or  by  the  competent  constitutional 
power.  The  principle  of  national  law,  as  declared  by  the  courts  of  the  United  States, 
is,  that  conquest  does  not  give  the  conqueror  plenum  dominium  et  utile.  A  temporaiy 
right  of  possession  and  government  is  only  acquired,  unless  the  treaty  of  peace  settles 
the  question  otherwise,  or  there  be  an  absolute  abandonment  of  the  territory  by  the 
former  sovereign,  or  an  irretrievable  subjection  to  the  conqueror.  United  States  v. 
Hayward,  2  Gallison,  486.  Clark  v.  United  States,  3  Wash.  C.  C.  104.  The  rule  is 
diiferent  when  a  country  is  claimed  by  the  right  of  discovery  and  occupancy,  and  not 
by  right  of  conquest  or  cession.  In  the  former  case,  the  discoverers  and  new  occu- 
pants carry  with  them  all  the  general  laws  of  the  mother  country  applicable  to  their 
new  situation  as  colonies,  and  they  become,  ipso  facto,  the  law  of  the  country.  Such 
was  the  case  with  the  United  States,  when  they  were  first  colonized  by  Great  Britain, 
and  this  was  the  case,  says  Chancellor  Walworth,  with  New  York,  when  conquered 
from  the  Dutch  in  1644 ;  for  the  English  held  it,  though  acquired  by  conquest  from 
the  Dutch,  not  by  that  title  merely,  but  by  the  prior'  right  of  discovery.  But  if  he 
was  in  error  on  that  point,  yet,  when  the  English  acquired  possession  of  New  Yorki 
by  force,  in  1664,  the  charter  granted  in  that  year  to  the  Duke  of  York  contained  an 
explicit  declaration  of  the  king's  wUl,  that  the  laws  of  England  should  be  the  estab- 
lished laws  of  the  province,  and  this  put  an  end  to  the  operation  of  the  Roman  Dutch 
laws  imported  from  Holland.  The  illustrations  above  alluded  to,  of  the  sovereign 
power  of  the  conqueror  over  the  laws  of  the  conquered  countries,  appears  in  the  case 
of  the  northern  barbarians  who  overran  the  south  of  Europe  during  the  5th  and  6th 
centuries.  They  neither  adopted  their  own  laws  entirely,  nor  retained  those  of  the 
conquered  countries  to  their  full  extent.  The  Roman  provincials  were  governed  be- 
tween themselves,  as  to  their  possessions  and  personal  rights,  by  the  Roman  law  ; 
the  Salian  Pranks,  by  the  Salic  law ;  the  Pranks  of  the  Rhine,  by  the  Riparian  law ; 
the  Alemaus  and  Swabians,  by  the  Alemanic  law ;  and  the  Lombards,  by  their  own 
law.  (Savigny's  Hist,  of  the  Roman  Law,  vol.  i.  and  see  infra,  vol.  iii.  491.)  So 
the  Mahomedan  conquerors  of  Hindostan  introduced  their  own  law  so  far  only  as  it 
affected  the  followei-s  of  Mahomet,  leaving  the  conquered  Hindoos  to  enjoy  their  own 
laws  as  between  themselves.  There  is,  therefore,  now  in  India,  one  law  for  Euro- 
peans and  their  descendants,  another  for  the  Hindoos,  and  another  for  the  Mahom- 
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quest,  does  not  impose  any  obligation  upon  the  government 
to  indemnify  those  who  may  suffer  a  loss  of  property  by  the 
cession.  The  annals  of  New  York  furnish  a  strong  illustration 
of  this  position.  The  territory  composing  the  state  of  Vermont 
belonged  to  this  state;  and  it  separated  from  it,  and  erected 
itself  into  an  independent  state,  without  the  consent,  and 
against  the  will  of  the  government  of  New  York.  The  latter 
continued  for  many  years  to  object  to  the  separation,  and  to 
discover  the  strongest  disposition  to  reclaim  by  force  the  alle- 
giance of  the  inhabitants  of  that  state.  But  they  were  unable 
to  do  it ;  and  it  was  a  case  of  a  revolution  effected  by  force, 
analogous  to  that  which  was  then  in  action  between  this  coun- 
try and  Great  Britain.  And  when  New  York  found  itself  under 
the  necessity  of  acknowledging  the  independence  of  Vermont, 
a  question  arose  before  the  legislature,  whether  they  were  bound 
in  duty  to  make  compensation  to  individual  citizens  whose 
property  would  be  sacrificed  by  the  event,  because  their  titles 
to  land  lying  within  the  jurisdiction  of  Vermont,  and  derived 
from  New  York,  would  be  disregarded  by  the  government  of 
that  state.  The  claimants  were  heard  at  the  bar  of  the  house 
of  assembly,  by  counsel,  in  1787,  and  it  was  contended  on  their 
behalf,  that  the  state  was  bound,  upon  the  principles  of  the 
social  compact,  to  protect  and  defend  the  rights  and  property  of 
all  its  members ;  and  that  whenever  it  became  necessary,  upon 
grounds  of  public  expediency  and  policy,  to  withdraw 
the  protection  of  government  *  from  the  property  of  any  *  179 
of  its  citizens,  without  actually  making  the  utmost  efforts 
to  reclaim  the  jurisdiction  of  the  country,  the  state  was  bound 
to  make  compensation  for  the  loss.  In  answer  to  this  argu- 
ment, it  was  stated  that  the  independence  of  Vermont  was  an 
act  of  force  beyond  the  power  of  this  state  to  control,  and 
equivalent  to  a  conquest  of  that  territory,  and  the  state  had  not 
the  competent  ability  to  recover,  by  force  of  arms,  their  sover- 
eignty over  it,  and  it  would  have  been  folly  and  ruin  to  have 


edaus  ;  and  these  different  laws  have  been  adopted  in  India  by  the  will  of  the  English 
sovereign,  without  any  parliamentaiy  authority.  The  conquest  of  Gibraltar,  Trini- 
dad, Ceylon,  the  Cape  of  Good  Hope,  Louisiana,  &c.,  all  show  that  tlie  old  laws 
remain,  or  the  laws  of  the  conquering  nation,  in  whole  or  in  part,  are  substituted,  at 
the  mere  will  and  pleasure  of  tlie  conqueror. 
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attempted  it.  All  pacific  means  had  been  tried  without  success ; 
and  as  the  state  was  compelled  to  yield  to  a  case  of  necessity, 
it  had  discharged  its  duty ;  and  it  was  not  required,  upon  any 
of  the  doctrines  of  public  law,  or  principles  of  political  or  moral 
obligation,  to  indemnify  the  sufferers.  The  cases  in  which  com- 
pensation had  been  made  for  losses  consequent  upon  revolu- 
tions in  government,  were  peculiar  and  gratuitous,  and  rested 
entirely  on  benevolence,  and  were  given  from  motives  of  policy, 
or  as  a  reward  for  extraordinary  acts  of  loyalty  and  exertion. 
No  government  can  be  supposed  to  be  able,  consistently  with 
the  welfare  of  the  whole  community,  and  it  is,  therefore,  not 
required,  to  assume  the  burden  of  losses  produced  by  conquest, 
or  the  violent  dismemberment  of  the  state.  It  would  be 
incompatible  with  the  fundamental  principles  of  the  social 
compact. 

This  was  the  doctrine  which  prevailed ;  and  when  the  act  of 
July  14th,  1789,  was  passed,  authorizing  commissioners  to  de- 
clare the  consent  of  the  state  to  the  independence  of  Vermont, 
it  was  expressly  declared,  that  the  act  was  not  to  be  construed 
to  give  any  person  claiming  lands  in  Vermont,  under  title  from 
this  state,  any  right  to  any  compensation  whatsoever  from  New 
York. 
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LECTURE    IX. 

OF   OFFENCES   AGAINST   THE   LAW   OF   NATIONS. 

The  violation  of  a  treaty  of  peace,  or  other  national  compact, 
is  a  violation  of  the  law  of  nations,  for  it  is  a  breach  of  public 
faith,  (a)  Nor  is  it  to  be  understood  that  the  law  of  nations  is 
a  code  of  mere  elementary  speculation,  without  any  efficient 
sanction.  It  has  a  real  and  propitious  influence  on  the  fortunes 
of  the  human  race.  It  is  a  code  of  present,  active,  durable  and 
binding  obligation.  As  its  great  fundamental  principles  are 
founded  in  the  maxims  of  eternal  truth,  in  the  immutable  law 
of  moral  obligation,  and  in  the  suggestions  of  an  enlightened 
public  interest,  they  maintain  a  steady  influence,  notwithstand- 
ing the  occasional  violence  by  which  that  influence  may  be  dis- 
turbed. The  law  of  nations  is  placed  under  the  protection  of 
public  opinion.  It  is  enforced  by  the  censures  of  the  press,  and 
by  the  moral  influences  of  those  great  mq-sters  of  public  law, 
who  are  consulted  by  all  nations  as  oracles  of  wisdom ;  and 
who  have  attained,  by  the  mere  force  of  written  reason,  the  ma- 
jestic character,  and  almost  the  authority,  of  universal  lawgivers, 
controlling  by  their  writings  the  conduct  of  rulers,  and  laying 
down  precepts  for  the  government  of  mankind.  No  nation  can 
violate  public  law,  without  being  subjected  to  the  penal  conse- 
quence of  reproach  and  disgrace,  and  without  incurring  the 
hazard  of  punishment,  to  be  infficted  in  open  and  solemn 
war  by  the  injured  party.  The  law  of  *  nations  is  like-  *182 
wise  enforced  by  the  sanctions  of  municipal  law.  It  is, 
says  Blackstone,  (b)  adopted  in  its  full  extent  by  the  common 
law  of  England ;  and  whenever  any  question  arises  which  is 


(o)  Vattel,  b.  2,  c.  15,  sec.  221.    Eesolution  of  Congress  of  November  23d,  1781. 
(b)  Comm.  vol.  iv.  67. 
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properly  the  subject  of  its  jurisdiction,  it  is  held  to  be  a  part  of 
the  law  of  the  land.  The  offences  which  fall  more  immediately 
under  its  cognizance,  and  which  are  the  most  obvious,  the  most 
extensive,  and  most  injurious  in  their  effects,  are  the  violations 
of  safe-conduct,  infringements  of  the  rights  of  ambassadors, 
and  piracy.  To  these  we  may  add  the  slave-trade,  which  may 
now  be  considered,  not,  indeed,  as  a  piratical  trade,  absolutely 
unlawful  by  the  law  of  nations,  but  as  a  trade  condemned  by 
the  general  principles  of  justice  and  humanity,  openly  professed 
and  declared  by  the  powers  of  Europe. 

Violation  (!•)  -^  safe-conduct  or  passport  contains  a  pledge  of 
of  passports,  ^j^g  pu^jic  f^ith,  that  it  shall  be  duly  respected,  and  the 
observance  of  this  duty  is  essential  to  the  character  of  the  gov- 
ernment which  grants  it.  The  statute  law  of  the  United  States 
has  provided,  in  furtherance  of  the  general  sanction  of  public 
law,  that  if  any  person  shall  violate  any  safe-conduct  or  pass- 
port, granted  under  the  authority  of  the  United  States,  he  shall, 
on  conviction,  be  imprisoned  not  exceeding  three  years,  and 
fined  at  the  discretion  of  the  court,  (a) 

Of  am-  (2-)  The  same  punishment  is  inflicted  upon  those 
bassadors.  persons  who  infringe  the  law  of  nations,  by  offering 
violence  to  the  persons  of  ambassadors  and  other  public  minis- 
ters, or  by  being  concerned  in  prosecuting  or  arresting  them  or 
their  domestic  servants,  (b)  This  is  an  offence  highly  injurious 
to  a  free  and  liberal  communication  between  different  govern- 
ments, and  mischievous  in  its  consequences  to  the  dignity  and 
well-being  of  the  nation.  It  tends  to  provoke  the  resentment 
of  the  sovereign  whom  the  ambassador  represents,  and  to  bring 
upon  the  state  the  calamities  of  war.  The  English  parliament, 
under  an  impression  of  the  danger  to  the  community  from  vio- 
lation of  the  rights  of  embassy,  and  urged  by  the  spur  of  a 
particular  occasion,  carried  the  provisions  of  the  statute  of  7 
Anne,  c.  12,  to  a  dangerous  extent.  That  statute  pros- 
*  183     trated  all  the  *  safeguards  to  life,  liberty,  and  property, 


(a)  Act  of  congress,  April  30th,  1790,  sec.  27.  A  foreign  minister  (and  an  at- 
tache to  u,  foreign  legation  is  such)  cannot  waive  his  privilege,  for  it  belongs  to  his 
sovereign  who  sends  him.    U.  S.  v.  Benner,  1  Baldwin's  C.  C.  U.  S.  Rep.  234. 

(b)  Act  sup.  sec.  25,  26. 


LEG.  IX.]  OF   THE   LAAV   OF   NATIONS.  191 

which  the  wisdona  of  the  English  common  law  had  established. 
It  declared,  that  any  person  convicted  of  suing  out  or  executing 
civil  process,  upon  an  ambassador,  or  his  domestic  servants,  by 
the  oath  of  the  party,  or  of  one  witness,  before  the  lord  chan- 
cellor and  the  two  chief  justices,  or  any  two  of  them,  might 
have  such  penalties  and  corjioral  punishment  inflicted  upon 
him  as  the  judges  should  think  fit.  The  preamble  to  the  statute 
contains  a  special  and  inflamed  recital  of  the  breach  of  the  law 
of  nations  which  produced  it,  by  the  arrest  of  the  Russian  Min- 
ister in  the  streets  of  London. 

The  congress  of  the  United  States,  during  the  time  of  the 
American  war,  discovered  great  solicitude  to  maintain  inviolate 
the  obligations  of  the  law  of  nations,  and  to  have  infractions  of 
it  punished  in  the  only  way  that  was  then  lawful,  by  the  exer- 
cise of  the  authority  of  the  legislatures  of  the  several  states. 
They  recommended  to  the  States  to  provide  expeditious,  exem- 
plary, and  adequate  punishment,  for  the  violation  of  safe-con- 
ducts or  passports,  granted  under  the  authority  of  congress,  to 
the  subjects  of  a  foreign  power  in  time  of  war;  and  for  the 
commission  of  acts  of  hostility  against  persons  in  amity  or 
league  with  the  United  States  ;  and  for  the  infractions  of  trea- 
ties and  conventions  to  which  the  United  States  were  a  party  ; 
and  for  infractions  of  immunities  of  ambassadors,  and  other 
public  ministers,  (a) 

(3.)   Piracy  is  robbery,  or  a  forcible  depredation  on 
the  high  seas,  without  lawful  authority,  and  done  OMi- 
mofurandi,  and  in  the  spirit  and  intention  of  universal  hostility. 
It  is  the  same  offence  at  sea  with  robbery  on  land ;  and  all  the 
writers  on  the  law  of  nations,  and  on  the  maritime  law  of  Eu- 
rope, agree  in  this  definition  of  piracy,  (b)     Pirates  have  been 
regarded,  by  all  civilized  nations,  as  the  enemies  of  the  human 
race,  and  the  most  atrocious  violators  of  the  universal 
*law  of  society,  (c)     They  are  everywhere  pursued  and     *184 
punished  with   death,  and  the   severity  with  which  the 
law  has  animadverted  upon  this  crime,  arises  from  its  enormity 


(a)  Journals  of  Congress,  vol.  vii.  181. 

(b)  The  United  States  v.  Smith,  5  Wheaton,  153,  and  note,  ibid.  163. 

(c)  Cic.  in  VeiTem,  lib.  5.    3  Inst.  113. 
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and  danger,  the  cruelty-  that  accompanies  it,  the  necessity  of 
checking  it,  the  difficulty  of  detection,  and  the  facility  with 
which  robberies  may  be  committed  upon  pacific  traders  in  the 
solitude  of  the  ocean.  Every  nation  has  a  right  to  attack  and 
exterminate  them  without  any  declaration  of  war ;  for  though 
pirates  may  form  a  loose  and  temporary  association  among 
themselves,  and  reestablish  in  some  degree  those  laws  of  justice 
which  they  have  violated  with  the  rest  of  the  world,  (a)  yet  they 
are  not  considered  as  a  national  body,  or  entitled  to  the  laws  of 
war,  as  one  of  the  community  of  nations.  They  acquire  no 
rights  by  conquest ;  and  the  law  of  nations,  and  the  municipal 
law  of  every  country,  authorize  the  true  owner  to  reclaim  his 
property  taken  by  pirates,  wherever  it  can  be  found  ;  and  they 
do  not  recognize  any  title  to  be  derived  from  an  act  of  piracy. 
The  principle,  that  a  piratis  et  latronibus  capta  dominium  non 
mutant,  is  the  received  opinion  of  ancient  civilians  and  modern 
writers  on  general  jurisprudence  ;  and  the  same  doctrine  was 
maintained  in  the  English  courts  of  common  law,  prior  to  the 
great  modem  improvements  made  in  the  science  of  the  law  of 
nations,  [b) 

By  the  constitution  of  the  United  States,  congress  are  au- 
thorized to.  define  and  punish  piracies  and  felonies  committed 
on  the  high  seas,  and'oflences  against  the  law  of  nations.  In 
pursuance  of  this  authority,  it  was  declared,  by  the  act  of  con- 
gress of.  April  30th,  1790,  c.  9,  sec.  8,  that  murder  or 
*  185  *  robbery,  committed  on  the  high  seas,  or  in  any  river, 
haven,  or  bay,  out  of  the  jurisdiction  of  any  particular 
State,  or  any  other  ofience  which,  if  committed  within  the  body 
of  a  county,  would,  by  the  laws  of  the  United  States,  be  pun- 
ishable with  death,  should  be  adjudged  to  be  piracy  and  felony, 
and  punishable  with  death.  It  was  further  declared,  that  if  any 
captain  or  mariner  should  piratically  and  feloniously  run  away 
with  any  vessel,  or  any  goods  or  merchandise  to  the  value  of 


(a)  Cic.  de  Off.  2,  11. 

(6)  Bynk.  Q.  J.  Pub.  b.  1,  c.  17.  Rutherfortb,  b.  2,  u.  9.  Azuni,  vol.  ii.  pp.  351, 
361,  362,  edit.  N.  Y.  Cro.  Eliz.  685.  Anon.  2  Woodd.  Lee.  429.  Property  found 
on  board  a  pirate  ship  goes  to  the  crown,  of  strict  right,  as  droits  of  the  admiralty ; 
but  the  claim,  of  the  original  owner  is  admitted  upon  equitable  principles,  on  due  ap- 
plication.   The  Helen,  1  Hagg.  Adm.  Eep.  142. 
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fifty  dollars  ;  or  should  yield  up  any  such  vessel  voluntarily  to 
pirates ;  or  if  any  seaman  should  forcibly  endeavor  to  hinder 
his  commander  from  defending  the  ship  or  goods  committed  to 
his  trust,  or  should  make  a  revolt  in  the  ship ;  every  such 
offender  should  be  adjudged  a  pirate  and  felon,  and  be  punish- 
able with  death,  (a)  Accessaries  to  such  piracies  before  the 
fact,  are  punishable  in  like  manner ;  but  accessaries  after  the 
fact,  are  only  punishable  by  fine  and  imprisonment.  And,  by 
the  act  of  March  3d,  1819,  c.  76,  sec.  5,  congress  declared,  that 
if  any  person  on  the  high  seas  should  commit  the  crime  of 
piracy  as  defined  by  the  law  of  nations,  he  should,  on  conviction, 
suffer  death.  This  act  was  but  temporary  in  its  limitation,  and 
has  expired ;  but  it  was  again  declared,  and  essentially  to  the 
same  effect,  by  the  act  of  congress  of  15th  May,  1820,  c.  113, 
sec.  3,  that  if  any  person,  upon  the  high  seas,  or  in  any  open 
roadstead,  or  bay,  or  river,  where  the  sea  ebbs  and  flows,  com- 
mits the  crime  of  robbery  in  and  upon  any  vessel,  or  the  lading 
thereof,  or  the  crew,  he  shall  be  adjudged  a  pirate.  So,  if  any 
person  engaged  in  any  piratical  enterprise,  or  belonging  to  the 
crew  of  any  piratical  vessel,  should  land  and  commit  robbery 
on  shore,  such  an  offender  shall  also  be  adjudged  a  pirate.  The 
statute,  in  this  respect,  seems  to  be  only  declaratory  of  the  law 
of  nations  ;  and  upon  the  doctrine  of  the  case  of  Linda  v.  Rod- 
ney, (b)  such  plunder  and  robbery  ashore,  by  the  crew,  and  with 
the  aid  of  vessels,  is  a  marine  case,  and  of  admiralty  jurisdic- 
tion. The  statute  further  declared,  that  the  above  provision 
was  not  to  be  construed  to  deprive  any  particular  state  of  its 
jurisdiction  over  such  offences  when  committed  within  the  body 
of  a  county,  or  to  authorize  the  courts  of  the  United  States  to 
try  any  such  offenders,  after  conviction  or  acquittance,  for  the 
same  offence,  in  a  state  court. 

*  Under  these  legislative  provisions,  it  has  been  made     *  186 
a  question,  whether  it  was  sufficient  to  refer  to  the  law 
of  nations  for  a  definition  of  piracy,  without  giving  the  crime 


(a)  By  the  act  of  Congress  of  March  3d,  1835,  c.  313,  the  offence  of  making  a 
reTolt  in  a  ship  is  no  longer  punishable  as  a  capital  offence,  but  only  by  fine  and  im- 
prisonment at  hard  labor. 

(6)  Doug.  Eep.  613,  note. 

VOL.  I.  17 
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a  precise  definition  in  terms.  The  point  was  settled  in  the  case 
of  the  United  States  v.  Smith ;  {a)  and  it  was  there  held  not  to 
be  necessary  to  give  by  statute  a  more  logical  enumeration  in 
detail  of  all  the  facts  constituting  the  offence,  and  that  congress 
might  as  well  define  it  by  using  a  term  of  a  known  and  deter- 
mined meaning,  as  by  expressly  mentioning  all  the  particulars 
included  in  that  term.  The  crime  of  piracy  was  defined  by  the 
law  of  nations  with  reasonable  certainty,  and  it  does  not  depend 
upon  the  particular  provisions  of  afty  municipal  code  for  its 
definition  and  punishment.  Robbery  on  the  high  seas  is,  there- 
.  fore,  piracy  by  the  act  of  congress,  as  well  as  by  the  law  of 
nations,  (b) 

There  can  be  no  doubt  of  the  right  of  congress  to  pass  laws 
punishing  pirates,  though  they  may  be  foreigners,  and  may 
have  committed  no  particular  offence  against  the  United  States. 
It  is  of  no  importance,  for  the  purpose  of  giving  jurisdiction,  on 
whom  or  where  a  piratical  offence  has  been  committed.  A  pi- 
rate, who  is  one  by  the  law  of  nations,  may  be  tried  and  pun- 
ished in  any  country  where  he  may  be  found,  for  he  is  reputed 
to  be  out  of  the  protection  of  all  laws  and  privileges,  (c)  The 
statute  of  any  government  may  declare  an  ofience  committed 
on  board  its  own  vessels  to  be  piracy,  and  such  an  offence  will 
be  punishable  exclusively  by  the  nation  which  passes  the  stat- 
ute.    But  piracy,  under  the  law  of  nations,  is  an  offence  against 


(a)  6  Wheaton,  153. 

(h)  In  the  case  of  United  States  v.  Brig  Malek  Adhel,  2  Howard's  U.  S.  Rep.  210, 
it  was  held,  after  an  elaborate  discussron,  that  an  act  was  piratical  in  the  view  of  the 
law  of  congress  of  March  3d,  1819,  c.  200,  if  the  act  or  acts  done  be  hostile  in  their 
character,  and  wanton  and  criminal  in  their  commission,  without  any  lawful  sanction, 
whether  committed  for  purposes  of  plunder,  or  for  purposes  of  hatred,  revenge,  or  a 
wanton  abuse  of  power,  or  a  lawless  appetite  for  mischief.  They  are  piratical  aggres- 
sions in  the  sense  of  the-  law  of  nations  and  of  the  act  of  congress,  and  worli  a  for- 
feiture of  the  ship,  whether  the  owner  be  or  be  not  innocent.  He  is,  in  that  case, 
bound  by  the  acts  of  the  master.  But  the  cargo  presents  a  different  consideration, 
and  it  is  not  to  be  forfeited  under  the  act  of  congress  or  the  law  of  nations,  except  in 
cases  of  extraordinary  hu'pitude  and  violence.  In  ordinary  torts  and  injuries  the  law 
admits  of  a  compensation  in  damages.  If,  however,  the  owner  of  the  cargo  cooperates 
in  the  piratical  acta,  the  penalty  of  confiscation  is  also  inflicted  on  the  cargo  as  well 
as  on  the  ship.  The  more  strict  rule  is  also  enforced  in  the  case  of  belligerent  rights, 
and  the  cargo  follows  the  fate  of  the  ship. 

(c)  Bynk.  Q.  J.  Pub.  c.  17.     Sir  Leoline  Jenkins's  Works,  vol.  i.  714. 
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all  nations,  and  punishable  by  all.  In  the  case  of  the  United 
States  V.  Palmer,  {a)  it  was  held,  that  4he  act  of  congress  of  1790 
was  intended  to  punish  ofTences  against  the  United  States,  and 
not  offences  against  the  human  race ;  and  that  the  crime  of 
robbery,  committed  by  a  person  who  was  not  a  citizen  of  the 
United  States,  on  the  high  seas,  on  board  of  a  ship  be- 
longing *  exclusively  to  subjects  of  a  foreign  state,  was  *187 
not  piracy  under  the  act,  and  was  not  punishable  in  the 
courts  of  the  United  States.  The  offence,  in  such  a  case,  must, 
therefore,  be  left  to  be  punished  by  the  nation  under  whose  flag 
the  vessel  sailed,  and  within  whose  particular  jurisdiction  all  on 
board  the  vessel  were.  This  decision  was  according  to  the  law 
and  practice  of  nations ;  for  it  is  a  clear  and  settled  principle, 
that  the  jurisdiction  of  every  nation  extends  to  its  own  citizens, 
on  board  of  its  own  public  and  private  vessels  at  sea.  {b)  The 
case  applied  only  to  the  fact  of  robbery  committed  at  sea,  on 
board  of  a  foreign  vessel,  at  the  time  belonging  exclusively  to 
subjects  of  a  foreign  state  ;  and  it  was  not  intended  to  decide, 
that  the  same  offence,  committed  on  board  of  a  vessel  not  be- 
longing to  the  subject  of  any  foreign  power,  was  not  piracy. 
The  same  court  afterwards,  in  the  case  of  the  United  States  v. 
Klintock,  (c)  admitted  that  murder  or  robbery,  committed  on 
the  high  seas,  by  persons  on  board  of  a  vessel  not  at  the  time 
belonging  to  the  subjects  of  any  foreign  power,  but  in  posses- 
sion of  a  crew  acting  in  defiance  of  aU  law,  and  acknowledging 
obedience  to  no  government  or  flag  whatsoever,  fell  within  the 
purview  of  the  act  of  congress,  and  was, punishable  in  the  courts 
of  the  United  States.  Persons  of  that  description  were  pirates, 
and  proper  objects  for  the  penal  code  of  all  nations.  The  act 
of  congress  did  not  apply  to  offences  committed  against  the 
particular  sovereignty  of  a  foreign  power ;  or  to  murder  or  rob- 
bery committed  in  a  vessel,  belonging  at  the  time,  in  fact,  as 
well  as  in  right,  to  the  subject  of  a  foreign  state,  and,  in  virtue 
of  such  property,  subject  at  the  time  to  its  control.  But  it 
applied  to  offences  committed  against  all  nations,  by  persons 


(a)  3  Wheaton,  610.     United  States  v.  Kessler,  1  Baldwin,  15,  S.  P. 
{b)  Rutherforth's  Inst.  b.  2,  c.  9.     Mr.  Jefferson's  Letter  to  M.  Genet,  June  17th, 
1793,  supra,  p.  26. 
(c)  5  Wheaton,  144. 
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who,  by  common  consent,  were  equally  amenable  to  the 
*  188     laws  of  all  nations.*    *  It  was  further  held,  in  the  case  of 

the  United  States  v.  Pirates,  {a)  and  in  the  case  of  the 
United  States  v.  Holmes,  (b)  in  pursuance  of  the  same  principle, 
that  the  moment  a  vessel  assumed  a  piratical  character,  and 
was  taken  from  her  officers,  and  proceeded  on  a  piratical  cruise, 
she  lost  all  claim  to  national  character,  and  the  crew,  whether 
citizens  or  foreigners,  were  equally  punishable,  under  the  act  of 
congress,  for  acts  of  piracy ;  and  it  would  be  immaterial  what 
was  the  national  character  of  the  vessel  before  she  assumed  a 
piratical  character.  Piracy  is  an  offence  Avithin  the  criminal 
jurisdiction  of  all  nations.  It  is  against  all  and  punished  by 
all ;  and  the  plea  of  autrefois  acquit,  resting  on  a  prosecution 
instituted  in  the  courts  of  any  civilized  state,  would  be  a  good 
plea  in  any  other  civilized  state.  As  the  act  of  congress  of 
1790  declares  every  oifence  committed  at  sea  to  be  piracy, 
which  would  be  punishable  with  death  if  committed  on  land, 
it  may  be  considered  as  enlarging  the  definition  of  piracy,  so  as 
not  only  to  include  every  offence  which  is  piracy  by  the  law  of 
nations  and  the  act  of  congress  of  1819,  but  other  offences 
which  were  not  piracy,  untU  made  so  by  statute. 

An  alien,  under  the  sanction  of  a  national  commission,  can- 
not commit  piracy  while  he  pursues  his  authority.  His  acts 
may  be  hostile,  and  his  nation  responsible  for  them.  They  may 
amount  to  a  lawful  cause  of  war,  but  they  are  never  to  be  re- 
garded as  piracy,  (c)  The  Barbary  powers,  notwithstanding 
some  doubts  which  formerly  existed,  are  now,  and  for  a  century 
past  have  been,  regarded  as  lawful  powers,  and  not  pirates. 
They  have  all  the  insignia  of  regular,  independent  govern- 
ments, and  are  competent  to  maintain  the  European  relations 
of  peace  and  war.     Cicero,  and,  after  him,   Grotius,  define  a 


(a)  5  Wheaton,  184. 

(6)  Ibid.  412. 

(c)  Martens's  Essay  on  Priyateers,.  translated  by  Home,  p.  42.  Manning's  Comm. 
pp.  112,  113.  States  generally  prohibited  their  subjects  from  taking  letters  of  marque 
from  a  foreign  power,  without  the  permission  of  their  sovereign;  and  treaties  are 
numerous  in  which  the  contracting  parties  stipulate,  that  if  the  subjects  of  either 
party  take  letters  of  marque  from  the  enemies  of  the  other,  they  shall  be  treated  as 
pirates. 
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regular  enemy  to  be  a  power  which  hath  the  elements  or 
constituents  of  a  nation,  such  *as  a  government,  a  code  *189 
of  laws,  a  national  treasury,  the  consent  and  agreement 
of  the  citizens,  and  which  pays  a  regard  to  treaties  of  peace  and 
alliance ;  (a)  and  all  these  things,  says  Bynkershoek,  (b)  are  to  be 
found  among  the  states  of  Barbary.  In  some  respects  their 
laws  of  war  have  retained  the  barbarity  of  the  middle  ages,  for 
they  levy  tribute  or  contributions  on  all  such  Christian  powers 
as  are  not  able  to  protect  their  commerce  by  force ;  and  they 
also  make  slaves  of  their  prisoners,  and  require  a  heavy  ransom 
for  their  redemption.  But  this,  Bynkershoek  insists,  is  conforma- 
ble to  the  strict  laws  of  war ;  and  the  nations  of  Europe  who 
carried  on  war  with  the  Barbary  states,  such  as  Spain,  Naples, 
Holland,  &c.,  have  heretofore  exercised  the  same  rule  of  ancient 
warfare,  upon  the  principle  of  retaliation.  When  Lord  Ex- 
mouth,  in  1816,  attacked  Algiers,  and  compelled  the  Dey  to 
terms  of  peace,  he  compelled  him  also  to  stipulate,  that  in  the 
event  of  future  wars  with  any  European  power,  no  Christian 
prisoners  of  war  should  be  consigned  to  slavery,  but  they  should 
be  treated  with  all  humanity  as  prisoners  of  war,  until  regularly 
exchanged,  according  to  the  European  practice :  and  at  the  ter- 
mination of  hostilities,  the  prisoners  should  be  restored  without 
ransom.  By  that  treaty  of  peace,  upwards  of  1,000  prisoners 
belonging  to  Italy,  Spain,  Portugal,  Holland,  and  Greece,  were 
released  from  galling  slavery,  and  in  w^hich  part  of  them 
had  subsisted  for  thirty -five  years.  This  stipulation  *  in  *  190 
favor  of  general  humanity  deserves  some  portion  of  that 
exalted  eulogy  bestowed  by  Montesquieu  (c)  on  the  treaty  made 


(a)  Cic.  Philip.  4,  c.  6.     Grotius,  b.  3,  u.  3,  sec.  1. 

(6)  Q.  J.  Pub.  b.  1,  c.  17.  A  state,  in  the  meaning  of  public  law,  is  a  complete  or 
self-sufficient  body  of  persons,  united  together  in  one  community,  for  the  defence  of 
their  rights,  and  to  do  right  to  foreigners,  A  state  has  its  affairs  and  interests ;  it  de- 
liberates, and  becomes  a  moral  person,  having  an  understanding  and  will,  and  is  sus- 
ceptible of  obligations  and  laws.  Grotius,  b.  1,  c.  1,  sec.  14.  Ibid.  b.  3,  c.  3,  sec.  2. 
Burlamaqui,  vol.  ii.  part  1,  c.  4,  sec.  9.  Vattel,  b.  1,  c.  1.  Respublica  est  C(Btus  mid- 
iitudinis,  Juris  consensu  et  vtilitatis  communlone  sociatus.  Cic.  de  Repub.  lib.  1, 
sec.  25.  The  Slates  founded  on  the  relations  of  right.  Protection  is  its  aim  and  ob- 
ject, and  that  protection  is  but  another  word  for  justice,  or  the  obtaining  and  granting 
to  every  one  his  due.  La  Justice  constituee,  c'est,  I'etat.  Cousin.  Lieber's  Political 
Ethics,  vol.  i.  1 

(c)  Esprit  des  Loix,  b.  10,  c.  5. 
17* 
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by  Gelon,  king  of  Syracuse,  with  the  Carthaginians.  It  would 
have  been  still  more  worthy  of  a  comparison,  if  it  had  not  left 
color  for  the  construction,  that  the  renunciation,  by  the  Dey  of 
Algiers,  of  the  practice  of  condemning  Christian  prisoners  of 
war  to  slavery,  was  to  be  confined  to  the  "  event  of  fature  wars 
with  any  European  power ; "  and  if  a  great  Christian  power  on 
this  side  of  the  Atlantic,  whose  presence  and  whose  trade  are 
constantly  seen  and  felt  in  the  Mediterranean,  had  not  seemed 
to  have  been  entirely  forgotten,  (a)     « 

But  notwithstanding  Bynkershoek  had  insisted,  near  a  cen- 
tury ago,  that  captures  by  the  Barbary  powers  worked  a  change 
of  property  by  the  laws  of  war,  in  like  manner  as  captures  made 
by  regular  powers,  yet,  in  a  case  in  the  English  Admiralty  so 
late  as  1801,  (b)  it  was  contended,  that  the  capture  and  sale  of 
an  English  ship  by  Algerines,  was  an  invalid  and  unlawful  con- 
version of  the  property,  on  the  ground  of  being  a  piratical  seiz- 
ure. It  was,  however,  decided  that  the  African  states  had  long 
acquired  the  character  of  established  governments,  and  that 
though  their  notions  of  justice  differ  firom  those  entertained  by 
the  Christian  powers,  their  public  acts  could  not  be  called  in 
question ;  and  a  derivative  title  founded  on  an  Algerine  capture, 
and  matured  by  a  confiscation  in  their  way,  was  good  against 
the  original  owner.  In  the  time  of  Richard  I.,  when  the  laws 
of  Oleron  were  compiled,  all  infidels  were,  by  that  code,  (c)  re- 
garded as  pirates,  and  their  property  liable  to  seizure  wherever 
found.     It  was  a  notion,  at  that  time,  that  such  persons  could 

not  have  any  feUowship  or  communion  with  Christians. 
*191         *  In  a  case  which  occurred  in  1675,  Sir  Leoline  Jenkins 

held,  that  the  commander  of  a  privateer  regularly  com- 
missioned, was  liable  to  be  treated  as  a  pirate,  if  he  exceeded 
the  bounds  of  his  commission.  Bynkershoek  justly  opposes  this 
dangerous  opinion ;  (d)  and  the  true  rule  undoubtedly  is,  that 
the  vessel  must  have  lost  its  national,  and  assumed  a  piratical 
character,  before  jorisdiction  over  it,  to  that  extent,  could  be  ex- 
ercised. 

(a)  Declaration  of  the  Dey  of  Algiers,  made  with  Lord  Exmouth,  August  26th, 
1816.     Annual  Register  for  1816,  app.  to  chronicle,  p.  288. 

(b)  The  Helena,  4  Rob.  Rep.  3. 
'      (c)  Sec.  45. 

\d)  Q.  J.  Pub.  b.  1,  c.  17. 
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If  a  natural  born  subject  was  to  take  prizes  belonging  to  his 
native  country,  in  pursuance  of  a  foreign  commission,  he  would, 
on  general  principles,  be  protected  by  his  commission  from  the 
charge  of  piracy.  But  to  prevent  the  mischief  of  such  conduct, 
the  United  States  have  followed  the  provisions  of  the  English 
statute  of  11  &  12  Wm.  III.  c.  7,  and  the  general  practice  of 
other  nations,  (a)  and  have,  by  the  act  of  congress  of  April  30th, 
1790,  sec.  9,  declared,  that  if  any  citizen  should  commit  any  act 
of  hostility  against  the  United  States,  or  any  citizen  thereof, 
Tipon  the  high  seas,  under  color  of  any  commission  from  any 
foreign  prince  or  state,  or  on  pretence  of  authority  from  any 
person,  such  offender  shall  be  adjudged  to  be  a  pirate,  felon,  and 
robber,  and,  on  being  thereof  convicted,  shall  suffer  death.  The 
act  of  congress  not  only  authorizes  a  capture,  but  a  condemna- 
tion in  the  courts  of  the  United  States,  for  all  piratical  aggres- 
sions by  foreign  vessels  ;  and  whatever  may  be  the  responsibility 
incurred  by  the  nation  to  foreign  powers,  in  executing  such 
laws,  there  can  be  no  doubt  that  courts  of  justice  are  bound  to 
obey  and  administer  them  All  such  hostile  and  criminal  ag- 
gressions on  the  high  seas,  under  the  flag  of  any  power,  render 
property  taken  in  delicto  subject  to  confiscation  by  the  law  of 
nations,  (b) 

(4.)   The  African  slave-trade  is  an  offence  against 
the  municipal  laws  of  most  nations  in   Europe,  and 
it  is  declared  to  be  piracy  by  the  statute  laws  of  England     . 
and  the  *  United  States.     Whether  it  is  to  be  considered     *  192 
as  an  offence  against  the  law  of  nations,  independent  of 
compact,  has  been  a  grave  question,  much  litigated  in  the  courts 
charged  with  the  administration  of  public  law ;  and  it  will  be 
useful  to  take  a  short  view  of  the  progress  and  present  state  of 
the  sense  and  practice  of  nations  on  this  subject. 

Persona]  slavery,  arising  out  of  forcible  captivity,  has  existed 
in  every  age  of  the  world,  and  among  the  most  refined  and  civ- 
ilized people.  The  possession  of  persons  so  acquired  has  been 
invested  with  the  character  of  property.  Captives  in  war  were 
sold  as  slaves  by  Greek  and  Roman  commanders.     The  slave- 


la)  Vide  supra,  p.  100. 

(6)  Story,  J.,  11  Wheaton,  39-41. 
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trade  was  a  regular  branch  of  commerce  among  the  ancients ; 
and  a  great  object  of  Athenian  traffic  with  the  Greek  settle- 
ments on  the  Euxine,  was  procuring  slaves  from  the  barbarians 
for  the  Greek  market,  (a)  In,  modern  times,  treaties  have  been 
framed,  and  national  monopolies  sought,  to  facilitate  and  extend 
commerce  in  this  species  of  property,  (b)  It  has  been  inter- 
woven in  the  municipal  institutions  of  all  the  European  colonies 
in  America,  and  with  the  approbation  and  sanction  of  the  parent 
states.  It  forms  to  this  day  the  foundation  of  large  masses  of 
property  in  the  southern  parts  of  the  United  States.  But,  for 
half  a  century  past,  the  African  slave-trade  began  to  awaken  a 
spirit  of  remorse  and  sympathy  in  the  breasts  of  men,  and  a 
conviction  that  the  traffic  was  repugnant  to  the  principles  of 
Christian  duty,  and  the  maxims  of  justice  and  humanity. 

Montesquieu,  who  has  disclosed  so  many  admirable  truths 
and  so  much  profound  reflection,  in  his  Spirit  of  Laws,  not  only 
condemned  all  slavery  as  useless  and  unjust,  but  he  animad- 
verted upon  the  African  slave-trade  by  the  most  pungent  re- 
proaches.    It  was  impossible,  he  observed,  that  we  could  admit 

the  negroes  to  be  human  beings,  because,  if  we  were 
*  193     once  to  admit  them  to  be  men,  we  should  '  soon  come  to 

believe  that  we  ourselves  were  not  Christians.     Why  has 


{a\,  Mitford's  Hist.  vol.  iv.  p.  236.  Cattle  and  slaves  constituted  the  principal  riches 
of  the  eariy  ages  of  Greece.  The  Byzantines,  says  Polybius,  (General  History,  b.  4, 
c.  5,)  supplied,  from  the  Pontus,  the  Greeks  with  honey,  wax,  salted  meats,  leather, 
and  great  numbers  of  very  serviceable  slaves.  It  is  mentioned  in  Scripture,  that  the 
Tyrians  traded  with  the  Caucasian  provinces  for  slaves  :  "  Javan,  Tubal  and  Meshech, 
traded  the  persons  of  men  and  vessels  of  brass  in  thy  market;  "  Ezek.  xxvii.  13  ;  and 
that  they  stole  the  children  of  the  Jews,  and  sold  them  as  slaves  to  the  Greeks.  Joel, 
iii.  6.  So  the  Carthaginians  exchanged  black  slaves  from  the  interior  of  Africa,  in 
their  commerce  and  barter  with  the  cities  of  Italy  and  Greece.  The  great  extent  of 
the  slave-trade,  which  was  carried  on  by  the  polished  nations  of  antiquity  settled  on 
the  coasts  of  the  MediteiTanean,  with  Central  Africa,  by  means  of  caravans,  appears 
from  Heeren,  in  his  Historical  Researches,  vol.  i.  on  the  land  trade  of  the  Carthagin- 
ians. . 

(6)  By  the  Assiento  Treaty  of  March  26th,  1713,  between  Great  Britain  and  Spain, 
the  latter  power  granted  to  the  English  South  Sea  Company,  for  thirty  years,  the  right 
of  supplying  the  Spanish  colonies  in  America  with  negro  slaves,  at  the  rate  of  4,800 
annually.  This  Assiento  contract  was  explained  and  confirmed  by  a  convention  be- 
tween England  and  Spain,  in  May,  1716.  A  similar  contract  had  been  previously 
agreed  on  by  Spain  with  the  Eoyal  Guinea  Company  settled  vn  France.  Jenkins's 
Collection  of  Treaties,  London,  1775,  vol.  i.  375,  vol.  ii.  179. 
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it  not,  says  he,  entered  into  the  heads  of  European  princes  who 
make  so  many  useless  conventions,  to  make  one  general  stipula- 
tion in  favor  of  humanity  ?  (a)  We  shall  see  presently  that 
this  suggestion  was,  in  some  degree,  carried  into  practice  by  a 
modern  European  congress. 

The  constitution  of  the  United  States  laid  the  foundation  of 
a  series  of  provisions,  to  put  a  final  stop  to  the  progress  of  this 
great  moral  pestilence,  by  admitting  a  power  in  congress  to  pro- 
hibit the  importation  of  slaves  after  the  expiration  of  the  year 
1807.  The  constitution  evidently  looked  forward  to  the  year 
1808  as  the  commencement  of  an  epoch  in  the  history  of  human 
improvement.  Prior  to  that  time  congress  did  all  on  this  subject 
that  it  was  within  their  competence  to  do.  (b)  By  the  acts  of 
March  22d,  1794,  and  May  10th,  1800,  the  citizens  of  the  United 
States,  and  residents  within  them,  were  prohibited  from  engag- 
ing in  the  transportation  of  slaves  from-  the  United  States  to 
any  foreign  place  or  country,  or  from  one  foreign  country  or 
place  to  another,  for  the  purpose  of  traffic'  These  provisions 
prohibited  our  citizens  from  all  concern  in  the  slave-trade,  with 
the  exception  of  direct  importation  into  the  United  States ;  and 
the  most  prompt  and  early  steps  were  taken,  within  the  limits 
of  the  constitution,  to  interdict  also  that  part  of  the  traffic.  By 
the  act  of  2d  March,  1807,  it  was  prohibited,  under  severe  pen- 
alties, to  import  slaves  into  the  United  States  after  the 
1st  January,  1808 ;  and,  on  the  20th  April,  *  1818,  the  pen-  *  194 
alties  and  punishments  were  increased,  and  the  prohibition 


(a)  L'Esprit  des  Loix,  liv.  15,  c.  5. 

(6)  The  continental  congress,  which  assembled  at  Philadelphia  in  1774,  gare  the 
first  general  and  authoritative  condemnation  of  the  slare-trade,  by  the  resolution  not 
to  import  or  purchase  any  slave  imported  after  the  first  day  of  December,  in  that 
year,  and  wholly  to  discontinue  the  trade.  Journals  of  Congress,  vol.  i.  p.  32.  The 
convention  of  delegates  of  the  people  of  Virginia,  and  the  provincial  congress  of 
North  Carolina,  had  anticipated  this  measure  ;  for  in  August  preceding  they  resolved 
to  discontinue  the  importation  of  slaves.  Pitkin's  History,  vol.  i.  App.  note  16. 
Jones's  Defence  of  the  Revolutionary  History  of  North  Carolina,  p.  145. 


'  A  ship  which  is  employed  in  the  service  of  slavers,  is  engaged  in  the  transportation  of 
slaves,  within  the  meaning  of  the  act  of  1800,  though  no  slaves  are  taken  on  board.  The 
Porpoise,  2  Curtis,  C.  C.  307 ;  see,  too,  United  States  v.  Schooner  Catharine,  2  P.aine,  C.  C. 
721. 
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extended  not  only  to  importation,  but  generally  against  any  citi- 
zen of  the  United  States  being  concerned  in  the  slave-trade.  It 
has  been  decided,  (a)  that  these  statute  prohibitions  extend  as 
well  to  carrying  slaves  on  freight,  as  to  cases  where  they  were 
the  property  of  American  citizens,  and  to  carrying  them  from 
one  port  to  another  of  the  same  foreign  empire,  as  well  as  from 
one  foreign  country  to  another.  The  object  was  to  'prevent,  on 
the  part  of  our  citizens,  all  concern  whatever  in  such  a  trade. 

The  act  of  March  3d,  1819,  went  a  step  further,  and  author- 
ized national  armed  vessels  to  be  sent  to  the  coast  of  Africa,  to 
stop  the  slave-trade,  so  far  as  citizens  or  residents  of  the  United 
States  were  engaged  in  that  trade  ;  and  their  vessels  and  effects 
were  made  liable  to  seizure  and  confiscation.  The  act  of  15th 
May,  1820,  (b)  went  still  further,  and  declared,  that  if  any  citi- 
zen of  the  United  States,  being  of  the  crew  of  any  foreign  ves- 
sel engaged  in  the  slave-trade,  or  any  person  whatever,  being  of 
the  crew  of  any  vessel  owned  in  whole  or  in  part,  or  navigated 
for  or  on  behalf  of  any  citizen  of  the  United  States,  should 
land  on  any  foreign  shore,  and  seize  any  negro  or  mulatto,  not 
held  to  service  or  labor  by  the  laws  of  either  of  the  states  or 
territories  of  the  United  States,  with  intent  to  make  him  a  slave ; 
or  should  decoy,  or  forcibly  bring  or  receive  such  person  on 
board  such  vessel,  with  like  intent ;  or  should  forcibly  confine 
or  detain  on  board  any  negro  or  mulatto,  not  lawfully  held  to 
service,  with  intent  to  make  him  a  slave  ;  or  should,  on  board 
any  such  vessel,  offer  to  sell  as  a  slave  any  negro  or  mulatto,  not 
held  to  service  as  aforesaid ;  or  should,  on  the  high  seas,  or  on 
any  tide  water,  transfer  or  deliver  over,  to  any  other  vessel,  any 
such  negro  or  mulatto,  with  intent  to  make  him  a  slave,  or 
should  deliver  on  shore,  from  on  board  any  such  vessel,  any 
negro  or  mulatto,  with  like  intent,  such  citizen  or  person  should 
be  adjudged  a  pirate,  and,  on  conviction,  should  suffer  death.^ 

(o)  The  Merino,  9  Wheaton,  391.  The  declarations  of  the  master  connected  with 
his  acts  in  furtherance  of  the  voyage,  have  been  held  to  be  erideuce  on  an  indictment 
against  the  owner  of  the  ship,  under  the  act  of  20th  April,  1818.  United  States  v. 
Gooding,  12  Wheaton,  460. 

(i)  C.  113,  sec.  4,  5. 


1  As  to  what  acts  and  participation  will  warrant  a  conviction  under  this  act,  see  the  case 
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It  is  to  be  observed,  that  the  statute  operates  only  where  our 
municipal  jurisdiction  might  be  applied,  consistently  with  the 
general  theory  of  public  law,  to  the  persons  of  our  citizens,  or 
to  foreigners  on  board  of  American  vessels.  Declaring 
the  crime  piracy  does  not  make  it  so,  within  the  *  pur-  *  195 
view  of  the  law  of  nations,  if  it  were  not  so  without  the 
statute ;  and  the  legislature  intended  to  legislate  only  where 
they  had  a  right  to  legislate,  over  their  own  citizens  and  vessels. 
The  question,  notwithstanding  these  expressions  in  the  statute, 
stiU  remained  to  be  discussed  and  settled,  whether  the  African 
slave-trade  could  be  adjudged  piracy,  or  any  other  crime,  within 
the  contemplation  of  the  code  of  international  law.  It  has 
been  attempted,  by  negotiation  between  this  country  and  Great 
Britain,  to  agree  that  both  nations  should  consider  the  slave- 
trade  piraticEd ;  but  the  convention  for  that  purpose  between 
the  two  nations  has  not  as  yet  been  ratified,  though  the  British 
nation  have  carried  their  statute  denunciation  of  the  trade  as 
far  as  the  law  of  the  United  States,  (a) 

The  first  British  statute  that  declared  the  slave-trade  unlaw- 
ful was  in  March,  1807.  (b)     This  was  a  great  triumph  of  Brit- 


(a)  All  these  acts  of  congress  apply  exclusively  to  external  commerce  in  slaves. 
The  internal  commerce  within  the  United  States  in  slaves  is  left  to  the  control  and  dis- 
cretion of  the  state  governments  :  and  the  northern  states,  which  have  abolished  slavery, 
admit  of  no  internal  commerce  in  slaves  within  their  respective  states.  It  is  not  so  in 
the  slave-holding  states.  Some  of  them  permit  a  traffic  in  slaves  as  between  citizens 
of  different  states;  but  in  Maryland,  as  early  as  1796,  it  was  declared  by  law  to  be 
unlawful  to  import  or  bring  into  the  state,  by  land  or  water,  any  slave  for  sale,  or  to 
reside  within  the  state ;  and  every  slave  brought  in  contrary  to  the  statute  was  declared 
to  be  free.  And  in  the  constitution  of  Mississippi  of  1833,  the  introduction  of  slaves 
into  the  state  as  merchandise,  or  for  sale,  was  prohibited,  though  actual  settlers  were 
allowed  until  1 845  to  purchase  slaves  from  any  state  in  the  Union,  and  bring  them 
into  that  state  for  their  individual  use.i 

(6)  Stat.  47  Geo.  III.  Denmai-k  abolished,  in  1792,  the  foreign  slave-trade,  and  the 
importation  into  her  colonies,  though  the  prohibitions  were  not  to  take  effect  until 
1804.     Wheaton's  Inquiry  into  the  Right  of  Search,  1842. 


of  The  United  States  v.  Libby,  1  Wood.  &  Minot's  R.  221,  where  the  subject  is  discussed 
by  Ml-.  Justice  Woodbury.    See  also  United  States  v.  Battiste,  2  Sumner,  C.  C.  240. 

1  By  an  act  to  suppress  the  slave-trade  in  the  District  of  Columbia,  passed  Sept,  20, 1850, 
it  is  made  unlawful  to  bring  any  slave  within  the  District  for  the  purpose  of  being  sold ; 
and  slaves  so  brought  in  become  free. 
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ish  justice.  It  was  called  for  by  the  sense  of  the  nation,  which 
had  become  deeply  convinced  of  the  impolicy  and  injustice  of 
the  slave-trade ;  and  by  the  subsequent  statute  of  51  Geo.  III. 
the  trade  was  declared  to  be  contrary  to  the  principles  of  justice, 
humanity,  and  sound  policy ;  and  lastly,  by  the  act  of  parlia- 
ment of  31st  March,  1824,  the  trade  is  declared  to  be  piracy,  (a) 
England  is  thus,  equally  with  the  United  States,  honestly  and 
zealously  engaged  in  promoting  the  universal  abolition  of  the 
trade,  and  in  holding  out  to  the  world  her  sense  of  its  extreme 
criminality.  Almost  every  maritime  nation  in  Europe  has  de- 
liberately and  solemnly,  either  by  legislative  acts,  or  by  treaties 
and  other  formal  engagements,  acknowledged  the  injustice  and 
inhumanity  of  the  trade,  and  pledged  itself  to  promote  its  aboli- 
tion. By  the  treaty  of  Paris  of  the  30th  May,  1814,  between 
Great  Britain  and  France,  Louis  XVIII.  agreed  that  the  traffic 
was  repugnant  to  the  principles  of  natural  justice,  and  he  engaged 

to  unite  his  efforts  at  the  ensuing  congress,  to  induce  aU 
*  196    the  powers  of  Christendom  *to  decree  the  abolition  of  the 

trade,  and  that  it  should  cease  definitively,  on  the  part  of 
the  French  government,  in  the  course  of  five  years.  The  min- 
isters of  the  eight  principal  European  powers,  who  met  in  con- 
gress at  Vienna,  on  the  8th  February,  1815,  solemnly  declared, 
in  the  face  of  Europe  and  the  world,  that  the  African  slave- 
trade  had  been  regarded,  by  just  and  enlightened  men,  in  all 
ages,  as  repugnant  to  the  principles  of  humanity  and  of  univer- 
sal morality,  and  that  the  public  voice  in  all  civilized  countries 
demanded  that  it  should  be  suppressed  ;  and  that  the  universal 
abolition  of  it  was  conformable  to  the  spirit  of  the  age  and  the 
generous  principles  of  the  allied  powers.  In  March,  1815,  the 
emperor  Napoleon  decreed  that  the  slave-trade  should  be  abol- 
ished ;  but  this  effort  of  ephemeral  power  was  afterwards  held 
to  be  null  and  void,  as  being  the  act  of  an  usurper  ;  and  in  July 
following,  Louis  XVIII.  gave  directions  that  this  odious  and 
wicked  traffic  should  from  that  present  time  cease.     The  first 


(o)  Stat.  5  Geo.  IV.  c.  113.  The  statute  of  3  and  4  Wm.  IV.  c.  73,  for  the  extinction 
of  slavery,  has  some  new  and  important  penal  provisions  respecting  the  dealing  in 
slaves  on  the  high  seas,  or  respecting  any  traffic  in  them ;  and  the  statute  of  1  Vict, 
c.  91,  as  well  as  the  preceding  statute,  repeated  the  declaration,  that  British  subjects 
concerned  in  the  slave-trade,  should  be  adjudged  pirates,  and  punishable  accordingly. 
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French  decree,  however,  that  was  made  public,  abolishing  the 
trade,  was  of  the  date  of  the  8th  January,  1817,  and  that  was 
only  a  partial  and  modified  decree,  (a)  In  December,  1817, 
the  Spanish  government  prohibited  the  purchase  of  slaves  on 
any  part  of  the  coast  of  Africa,  after  the  31st  of  May,  1820 ; 
and  this  was  in  pursuance  of  the  treaty  between  Great  Britain 
and  Spain  of  the  23d  September,  1817,  made  for  the  abolition 
of  the  slave-trade  immediately  north  of  the  equator,  and 
entirely  after   1820.     In   January,  1818,   the  Portuguese  gpv- 


(a)  By  the  convention  between  Great  Britain  and  France,  of  the  30th  November, 
1841,  the  mutual  right  of  search  was  allowed  on  board  the  vessels  of  each  of  the 
two  nations,  within  certain  specified  waters,  i.  c,  along  the  western  coast  of  Africa 
from  Cape  Verd,  or  15  deg.  N.  lat.  to  10  degrees  S.  of  the  equator — all  around  the 
island  of  Madagascar,  to  the  extent  of  20  leagues  from  the  island — to  the  same  dis- 
tance from  the  coasts  of  Brazil,  and  from  the  coasts  of  the  islands  of  Cuba  and  Porto 
Eico.  The  right  of  searching  merchant  vessels  to  be  coniined  to  ships  of  war,  under 
special  authority  from  each  of  the  two  governments,  and  never  to  be  exercised  upon 
the  ships  of  war  of  either  nation.  The  United  States  have  refused  to  become  a  party 
to  any  convention  authorizing  the  mutual  *ght  of  search,  and  Prance  afterwards  re- 
fused to  ratify  the  treaty  of  1841,  conceding  the  mutual  right  of  search.  Vide  supra, 
p.  153.  The  efforts  and  the  failure  of  the  efforts  to  sanction  the  mutual  right  of 
searfch,  in  respect  to  the  slave-trade,  form  an  instructive  item  in  modern  diplomatic 
history.  In  1818,  the  British  government  proposed  to  France  the  mutual  right  of 
search  of  merchant  vessels  on  the  high  seas,  with  a  view  to  the  more  effectual  suppres- 
sion of  the  slave-trade,  and  which  had  been  conceded  by  Spain,  Portugal,  and  the 
Netherlands.  The  proposition  was  at  the  same  time  made  to  the  United  States,  and 
rejected  by  both  powers.  In  November  of  that  year,  the  British  government  proposed 
to  the  Congress  of  the  five  great  powers,  at.Aix-la-Chapelle,  the  following  proposi- 
tions :  (1.)  The  mutual  right  of  search  of  merchant  vessels  engaged  in  the  slave-trade ; 
(2.)  The  declaration  that  the  slave-trade  was  pii-acy,  under  the  law  of  nations.  Both 
propositions  were  rejected  on  the  part  of  France,  Austria,  Prussia,  and  Kussia.  The 
propositions  were  renewed  at  the  Congress  at  Verona,  in  1822,  but  without  success. 
Afterwards,  in  1841,  the  mutual  right  of  search  was  conceded  by  the  northern  Euro- 
pean powers,  parties  to  the  Quintuple  Treaty,  as,  see  supra,  p.  153.  Though  the  gov- 
ernment of  the  United  States  has  uniformly  objected  to  the  admission  of  the  right  of 
visitation  and  search,  in  time  of  peace,  even  in  respect  to  the  African  slave-trade,  yet 
they  agreed,  in  furtherance  of  efiScient  measures  for  its  suppression,  by  the  treaty  of 
Washington,  in  1842,  with  Great  Britain,  that  each  party  should  "  prepare,  equip  and 
maintain  in  service,  on  the  coast  of  Africa,  a  sufficient  and  adequate  squadron,  or 
naval  force  of  vessels,  of  suitable  numbers  and  descriptions,  to  carry,  in  all,  not  less 
than  eighty  guns,  to  enforce,  separately  and  respectively,  the  laws,  rights,  and  obliga- 
tions of  each  of  the  two  countries,  for  the  suppression  of  the  slave-trade — the  said 
squadrons  to  be  independent  of  each  other ;  but  the  two  governments  stipulating, 
nevertheless,  to  give  such  orders  to  the  officers  commanding  their  respective  forces,  as 
shall  enable  them  most  effectually  to  act  in  concert  and  cooperation,  upon  mutual  con- 
sultations, as  exigencies  may  arise." 

VOL.  I.  18 
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ernment  made  the  like  prohibition  as  to  the  purchase  of  slaves 
on  any  part  of  the  coast  of  Africa  north  of  the  equator.  In 
1821,  there  was  not  a  flag  of  any  European  state  which  could 
legally  cover  this  traffic,  to  the  north  of  the  equator ;  and  yet, 
in  1825,  the  importation  of  slaves  covertly  continued,  if  it  was 
not  openly  countenanced,  from  the  Rio  de  la  Plata  to  the 
Amazon,  and  through  the  whole  American  Archipelago,  {a) 


(a)  Report  of  a  Committee  of  the  House  of  EepresentatiTes  of  the  United  States, 
February  16th,  1825.  See,  also,  the  Quarterly  Eeriew,  No.  68  and  No.  89,  pp.  243- 
246.  Alison's  Histoiy  of  Europe,  vol.  yi.  pp.  128,  129,  and  theEnglish  parliamentary 
discussions  and  documents.  It  appears  that  the  African  slave-trade  was  carried  on 
to  an  enormous  extent  down  to  the  year  1839.  The  trade  was  principally  between 
Africa,  and  Brazil  and  Cuba.  In  1828,  45,000  African  slaves  were  imported  into  the 
city  of  Eio  Janeiro.  But  by  a  convention  between  England  and  Brazil,  in  1826,  it 
was  made  piratical  for  the  subjects  of  Brazil  to  be  engaged  in  the  trade  after  the  year 
1830  ;  and  it  is  understood  that  the  government  of  Brazil,  in  1831 ,  not  only  put  a  stop 
by  law  to  the  Importation  of  slaves,  but  declared  that  all  slaves  thereafter  imported 
should  be  free,  and  imposed  a  heavy  assessment  on  the  importers,  and  provided  for 
the  transportation  of  such  negroes  back  to^Africa.  In  the  treaty  concluded  10th  Sep- 
tember, 1 822,  between  Great  Britain  and  the  Imaum  of  Muscat,  the  latter  agreed  to 
abolish  the  foreign  slave-trade  forever  in  his  dominions.  So,  by  the  treaty  of  the  23d 
of  October,  1817,  between  Great  Britain  and  Eadama,  king  of  Madagascar,  it  was 
agreed  that  there  should  be,  throughout  all  the  dominions  of  the  king  of  Madagascar, 
an  entire  cessation  of  the  sale  or  transfer  of  slaves.  And  in  the  treaty  of  commerce 
and  navigation  between  Great  Britain  and  the  United  Provinces  of  Kio  de  la  Plata, 
February  2d,  1825,  it  was  agreed  by  the  latter  to  prohibit  ajl  persons  subject  to  its 
jurisdiction,  by  the  most  solemn  laws,  from  taking  any  share  In  the  slave-trade ;  and 
yet  it  was  stated  by  high  authority  in  the  British  parliament,  May,  1838,  as  a  matter 
of  fact,  and  agreed  to  afterwards  in  an  address  to  the  Queen,  that  notwithstanding  all 
the  efforts  of  Great  Britain  to  put  down  the  slave-trade,  it  still  continued,  little  dimin- 
ished in  extent,  and  much  aggravated  in  honor.  Portugal  was  the  principal  offender. 
What  was  once  a  legal  had  become  now  a  contraband  trafSc.  She  had  systematically 
and  grossly  violated  her  treaty  engagements  on  that  subject.  Since  1829  there  had 
been  153  Poi-tuguese  vessels  seized  as  slavers,  containing  upwards  of  163,000  slaves, 
and  Portugal  had,  since  that  period,  transported  a  million  of  slaves.  This  enormous 
abuse  induced  England,  in  1839,  to  authorize  by  law  the  forcible  examination  and 
search  of  vessels  suspected  to  be  concerned  in  that  trade.  The  British  minister,  Sir 
Eobert  Peel,  stated  in  the  House  of  Commons,  in  July,  1844,  that  Spain  and  Brazil 
were  the  two  powers  chargeable  with  the  whole  responsibility  of  the  continuance  of 
the  slave-trade,  and  that  the  island  of  Cuba  is  in  a  precarious,  if  not  a  perilous  posi- 
tion, from  the  settled  determination  of  her  black  population  to  emancipate  themselves : 
and  it  is  stated,  on  strong  authority,  that  the  English  effort  to  put  down  the  slave- 
trade  by  an  armed  force  of  British  cruisers  on  the  coast  of  Africa,  has  increased  the 
hoiTOrs  of  the  slave-trade,  without  materially  diminishing  its  amount.  See  Hill's 
Nanative  of  Fifty  Days  on  Board  a  Slave  Ship,  Sir  F.  Buxton  on  African  Slave- 
Trade,  and  the  other  documents  referred  to  and  discussed  in  Westminster  Review 
for  June,  1844,  p.  446,  &c. 
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*  The  case  of  The  Amedie  {a)  was  the  earliest  decision  *  197 
in  ipnglish  courts  on  the  great  question  touchirig  the  legal- 
ity of  the  slave-trade,  on  generEil  principles  of  international  law. 
That  was  the  case  of  an  American  vessel,  employed  in  carry- 
ing slaves  from  the  coast  of  Africa  to  a  Spanish  colony.  She 
was  captured  by  an  English  cruiser,  and  the  vessel  and  cargo 
were  condemned  to  the  captors,  in  a  vice-admiralty  court  in  the 
"West  Indies,  and,  on  appeal  to  the  Court  of  Appeals  in  Eng- 
land, the  judgment  was  affirmed.  Sir  Wm.  Grant,  who  pro- 
nounced the  opinion  of  the  court,  observed  that  the  slave-trade, 
being  abolished  by  both  England  and  the  United  States,  the 
court  was  authorized  to  assert,  that  the  trade,  abstractly  speak- 
ing, could  not  have  a  legitimate  existence,  and  was,  prima  facie, 
illegal  upon  principles  of  universal  law.  The  claimant,  to  en- 
title him  to  restitution,  must  show  affirmatively  a  right  of  prop- 
erty under  the  municipal  laws  of  his  own  country ;  for,  if  it  be 
unprotected  by  his  own  municipal  law,  he  can  have  no  right  of 
property  in  human  beings  carried  as  his  slaves,  for  such  a  claim 
is  contrary  to  the  principles  of  justice  and  humanity.  The  For- 
tuna,  (b)  was  condemned  on  the  authority  of  The  Amedie,  and 
the  same  opinion  was  again  affirmed.  But  in  the  subse- 
quent *  case  of  The  Diana,  (a)  the  doctrine  was  not  car-  *  198 
ried  so  far  by  Lord  Stowell,  as  to  hold  the  trade  itself  to 
be  piracy,  or  a  crime  against  the  law  of  nations.  A  Swedish 
vessel  was  taken  by  a  British  cruiser  on  the  coast  of  Africa,  en- 
gaged in  canying  slaves  from  Africa  to  a  Swedish  island  in  the 
West  Indies,  and  she  was  restored  to  the  owner,  on  the  ground 
that  Sweden  had  not  then  prohibited  the  trade,  and  had  toler- 
ated it  in  practice.  England  had  abolished  the  trade  as  unjust 
and  criminal,  but  she  claimed  no  right  of  enforcing  that  pro- 
hibition against  the  subjects  of  those  states  which  had  not 
adopted  the  same  opinion ;  and  England  did  not  mean  to  set 
herself  up  as  the  legislator,  and  custos  morum,  for  the  whole 
world,  or  presume  to  interfere  with  the  commercial  regulations 
of  other  states.  The  principle  of  the  case  of  The  Amedie  was, 
that  where  the  municipal  law  of  the  country  to  which  the  par- 


(a)  1  Acton's  Rep.  240.  (6)   1  Dodson's  Adra.  Rep.  81. 

(c)  1  Dodson's  Adm.  Rep.  95. 
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ties  belonged  had  prohibited  the  trade,  English  laibunals  would 
hold  it  to  be  illegal,  upon  general  principles  of  justice  and 
humanity,  but  they  would  respect  the  property  of  persons 
engaged  in  it  under  the  sanction  of  the  laws  of  their  own 
country. 

The  doctrine  of  these  cases  is,  that  the  sktve-trade,  abstractly 
speaking,  is  immoral  and  unjust,  and  it  is  illegal,  when  declared 
so  by  treaty  or  mimicipal  law ;  but  that  it  is  not  piratical  or 
illegal  by  the  common  law  of  nations,  because,  if  it  were  so, 
every  claim  founded  on  the  trade  would  at  once  be  rejected 
everywhere  and  in  every  court,  on  that  ground  alone.^ 

The  whole  subject  underwent  further,  and  a  most  full,  elab- 
orate, and  profound  discussion,  in  the  case  of  the  ie  Louis,  (a) 
A  French  vessel,  owned  and  documented  as  a  French  vessel, 
was  captured  by  a  British  armed  force  on  the  coast  of  Africa, 
after  resistance  made  to  a  demand  to  visit  and  search.  She 
was  carried  into  Sierra  Leone,  and  condemned  by  a 
*199  court  of  vice-admiralty,  for  being  concerned  *in  the 
slave-trade,  contrary  to  the  French  law.  On  appeal  to 
the  British  high  coini;  of  admiralty,  the  question  respecting 
the  legality  of  the  capture  and  condemnation  was  argued, 
and  it  was  judicially  decided,  that  the  right  of  visitation  and 
search,  on  the  high  seas,  did  not  exist  in  time  of  peace.  If  it 
belonged  to  one  nation,  it  equally  belonged  to  aU,  and  would 
lead  to  gigantic  mischief,  and  universal  war.  Other  nations 
had  refused  to  accede  to  the  English  proposal  of  a  reciprocal 
right  of  seaich  in  the  African  seas,  and  it  w^ould  require  an 
express  convention  to  give  the  right  of  search  in  time  of  peace. 
The  slave-trade,  though  unjust,  and  condemned  by  the  statute 
law  of  England,  was  not  piracy,  nor  was  it  a  crime  by  the  uni- 
versal law  of  nations.  To  make  it  piracy,  or  such  a  crime,  it 
must  have  been  so  considered  and  treated  in  practice  by  all 
civilized  states,  or  made  so  by  virtue  of  a  general  convention. 
On  the  contrary,  it  had  been  carried  on  by  all  nations,  even  by 
Great  Britain  herself,  until  within  a  few  years,  and  was  then 

(a)  2  Dodson's  Adm.  Eep.  210. 
"  Bnron  v.  Demnan,  2  Wels.  H.  &  Gor.  B.  167. 
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carried  on  by  Spain  and  Portugal,  and  not  absolutely  prohibited 
by  France.  It  was,  therefore,  not  a  criminal  traffic  by  the  law 
of  nations ;  and  every  nation,  independent  of  treaty,  retained  a 
legal  right  to  carry  it  on.  No  one  nation  had  a  right  to  force 
the  way  to  the  liberation  of  Africa,  by  trampling  on  the  inde- 
pendence of  other  states;  or  to  procure  an  eminent  good  by 
means  that  were  unlawful ;  or  to  press  forward  to  a  great  prin- 
ciple, by  breaking  through  other  great  principles  that  stood  in 
the  way.  The  condemnation  of  the  French  vessel  at  Sierra 
Leone  was,  therefore,  reversed ;  and  the  penalties  imposed  by 
the  French  law  (if  any  there  were)  were  left  to  be  enforced,  not 
in  an  English,  but  in  a  French  court. 

The  same  subject  was  brought  into  discussion  in  the  K.  B. 
in  1820,  in  Madrazo  v.  Willes.[a)  The  court  held,  that  the 
British  statutes  against  the  slave-trade  were  only  ap- 
plicable *to  British  subjects,  and  only  rendered  the  slave-  *  200 
trade  unlawful  when  carried  on  by  them.  The  British 
parliament  could  not  prevent  the  subjects  of  other  states  from 
carrying  on  the  trade  out  of  the  limits  of  the  British  dominions. 
K  a  ship  be  acting  contrary  to  the  general  law  of  nations,  she  is 
thereby  subject  to  condemnation;  but  it  is  impossible  to  say 
that  the  slave-trade  was  contrary  to  the  law  of  nations.  It  was, 
until  lately,  carried  on  by  all  the  nations  of  Europe ;  and  a 
practice  so  sanctioned  can  only  be  rendered  illegal,  on  the  prin- 
ciples of  international  law,  by  the  consent  of  all  the  powers. 
Many  states  had  so  consented,  but  others  had  not,  and  the  cases 
had  gone  no  further  than  to  establish  the  rule,  that  ships,  be- 
longing to  countries  that  had  prohibited  the  trade,  were  liable  to 
capture  and  condemnation,  if  found  engaged  in  it. 

The  final  decision  of  the  question  in  this  country  has  been  the 
same  as  in  the  case  of  the  Le  Louis.  In  the  case  of  the  La 
Jewne  Eugenie,{b)  it  was  decided,  in  the  Circuit  Court  of  the 
United  States,  in  Massachusetts,  after  a  masterly  discussion, 
that  the  slave-trade  was  prohibited  by  universal  law.  But  sub-» 
sequently,  in  the  case  of  The  Antelope,{c)  the  Supreme  Court 


(a)  3  Barn.  &  Alderson,  353. 
(6)  2  Mason's  Rep.  409. 
(c)  10  Wheaton,  66. 
18* 
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of  the  United  States  declared  that  the  slave-trade,  though  con- 
trary to  the  law  of  nature,  had  been  sanctioned,  in  modern 
times,  by  the  laws  of  all  nations  who  possessed  distant  colonies ; 
and  a  trade  could  not  be  considered  as  contrary  to  the  law  of 
nations,  which  had  been  authorized  and  protected  by  the  usages 
and  laws  of  all  commercial  nations.  It  was  not  piracy,  except 
so  far  as  it  was  made  so  by  the  treaties  or  statutes  of  the  nation 
to  which  the  party  belonged.  It  might  stiU  be  lawfully  carried 
on  by  the  subjects  of  those  nations  who  have  not  prohibited  it 
by  municipal  acts  or  treaties,  (a) 


(a)  The  doctrine  in  the  case  of  The  Antelope,  and  in  the  English  eases  therein  re- 
ferred to,  is,  that  right  of  bringing  in  for  adjudication,  in  time  of  peace,  foreign  vessels 
engaged  in  the  slave-trade,  and  captured  on  the  high  seas  for  that  cause,  did  not  exist ; 
and  vessels  so  captured  would  be  restored,  unless  the  trade  was  also  unlawful,  and 
prohibited  by  the  country  to  which  the  vessel  belonged ;  and  if  a  claim  be  put  in  for 
Africans  as  slaves  and  property,  the  onus  probandi  is  thrown  upon  the  claimant  to 
make  specific  proof  of  the  individual  proprietaiy  interest  according  to  the  laws  of  the 
country  to  which  the  vessel  belongs. 


PART    II. 


OF   THE   GOVERNMENT   AND    CONSTITUTIONAL 
JURISPRUDENCE  OP  THE  UNITED  STATES. 


LECTURE  X. 


OF   THE    HISTORY    OF    THE    AMERICAN    UNION. 

The  government  of  the  United  States  was  erected  by  the 
free  voice  and  joint  will  of  the  people  of  America,  for  their  com- 
mon defence  and  general  welfare.  Its  powers  apply  to  those 
great  interests  which  relate  to  this  country  in  its  national  ca- 
pacity, and  which  depend  for  their  stability  and  protection  on 
the  consolidation  of  the  Union.  It  is  clothed  with  the  principal 
attributes  of  political  sovereignty,  and  it  is  justly  deemed  the 
guardian  of  our  best  rights,  the  source  of  our  highest  civil  and 
political  duties,  and  the  sure  means  of  national  greatness.  The 
constitution  and  jurisprudence  of  the  United  States  deserve  the 
most  accurate  examination ;  and  an  historical  view  of  the  rise 
and  progress  of  the  Union,  and  of  the  establishment  of  the  pres- 
ent constitution,  as  the  necessary  fruit  of  it,  will  tend  to  show 
the  genius  and  value  of  the  government,  and  prepare  the  mind 
of  the  student  for  an  investigation  of  its  powers. 

The  association  of  the  American  people  into  one  body  politic, 
took  place  while  they  were  colonies  of  the  British  empire, 
and  owed  allegiance  to  the  British  crown.     That  *the     *202 
union  of  this  country  was  essential  to  its  safety,  its  pros- 
perity, and  its  greatness,  had  been  generally  known,  and  fre- 
quently avowed,  long  before  the  late  revolution,  or  the  claims  of 
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Confeder-  the  British  parliament  which  produced  it.  The  people 
New  Eng-^  ^^  ^^^  ^^^  England  colonies  were  very  early  in  the 
land  Colo-  habit  of  confederating  together  for  their  common  de- 
fence. As  their  origin  and  their  interests  were  the 
same,  and  their  manners,  their  religion,  their  laws  and  their  civil 
institutions  exceedingly  similar,  they  were  naturally  led  to  a  very 
intimate  connection,  and  were  governed  by  the  same  wants  and 
wishes,  the  same  sympathies  and  spirit.  The  colonies  of  Massa- 
chusetts, Plymouth,  Connecticut,  and  New  Haven,  as  early  as 
1643,  under  the  impression  of  danger  from  the  surrounding 
tribes  of  Indians,  and  for  protection  against  the  claims  and  en- 
croachments of  their  Dutch  neighbors,  entered  into  a  league, 
oiTensive  and  defensive,  which  they  declared  should  be  firm  and 
perpetual,  and  be  distinguished  by  the  name  of  the  United  Col- 
onies of  New  England.  By  their  articles  of  confederation,  each 
colony  was  to  have  exclusive  jurisdiction  within  its  own  terri- 
tory ;  and  in  every  war,  offensive  and  defensive,  each  of  the  con- 
federates were  to  furnish  its  quota  of  men  and  money  in  a  ratio 
to  its  population ;  and  a  congress  of  two  commissioners,  dele- 
gated from  each  colony,  was  to  be  held  annually,  with  power  to 
deliberate  and  decide  on  aU  affairs  of  war  and  peace,  and  on  all 
points  of  common  concern  ;  and  every  determination,  in  which 
three  fourths  in  number  of  the  assembly  concurred,  was  to  be 
binding  upon  the  whole  confederacy,  (a) 

This  association  may  be  considered  as  the  foundation  of  a 
series  of  efforts  for  a  more  extensive  and  more  perfect  union 
of  the  colonies.  It  contained  some  provident  and 
*  203  *jealous  provisions,  calculated  to  give  security  and  sta- 
bility to  the  whole.  It  provided  that  no  two  colonies 
were  to  join  in  jurisdiction,  without  the  consent  of  all ;  and  it 
required  the  like  unanimous  consent  to  admit  any  other  colony 
into  the  confederacy ;  and  if  any  one  member  violated  any  arti- 
cle of  it,  or  any  way  injured  another  colony,  the  commissioners 
of  the  other  colonies  were  to  take  cognizance  of  the  matter,  and 


(a)  Hazard's  State  Papers,  496,  583,  590.  Hutchinson's  History  of  Massachusetts, 
vol.  i.  pp.  124, 126.  Rohertson's  Posthumous  History  of  America,  b.  10,  pp.  1 91, 1^2. 
Winthrop's  Hist,  of  New  England,  by  Savage,  vol.  ii.  p.  101 .  Baylies's  Historical  Me- 
moir, vol.  ii.  p.  118.  Trumbull's  Hist,  of  Connecticut,  vol.  i.  p.  124.  Plymorfth 
Colony  Laws,  App.  p.  308,  edit.  1836. 
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determine  upon  it.  In  this  transaction,  and  under  the  authority 
of  this  union,  the  New  England  colonies  acted  in  fact  as  inde- 
pendent states,  and  free  from  the  control  of  any  superior  power, 
because  the  civil  war  in  which  England  was  then  involved,  occu- 
pied the  whole  attention  of  the  mother  country ;  and  this  first 
step  towards  a  future  independence  was  suffered  to  pass  without 
much  notice,  and  without  any  animadversion.  The  confederacy 
subsisted,  with  some  alterations,  for  upwards  of  forty  years,  and, 
for  part  of  that  time,  with  the  countenance  of  the  government 
in  England.  It  was  not  dissolved  until  the  year  1686,  when  the 
charters  of  the  New  England  colonies  were  in  effect  vacated  by 
a  commission  firom  king  James  II.  (a) 

The  people  of  this  country,  after  the  dissolution  of  congress  of 
this  earliest  league,  continued  to  afford  other  instruc-  ^^^*- 
tive  precedents  of  association  for  their  safety.  A  congress  of 
governors  and  commissioners  from  other  colonies,  as  well  as 
from  New  England,  was  occasionally  held,  to  make  arrange- 
ments for  the  more  effectual  protection  of  our  interior  frontier, 
and  we  have  an  instance  of  one  of  these  assemblies  at  Albany, 
in  1722.(6)  But  a  much  more  interesting  congress  was  held 
there  in  the  year  1754,  and  it  consisted  of  commissioners  from 
New  Hampshire,  Massachusetts^  Rhode  Island,  Connecticut, 
New  York,  Pennsylvania,  and  Maryland,  and  it  was  called  at 
the  instance  of  the  lords  commissioners  for  trade  and  the  plan- 
tations, to  take  into  consideration  the  best  means  of  defending 
America,  in  case  of  war  with  France,  which  was  then 
impending.  The  object  of  the  English  *  administration  *204 
in  calling  this  convention  was  in  reference  to  treaties  of 
friendship  with  the  Indian  tribes  ;  but  the  colonies  had  more  en- 
larged views ;  and  the  commissioners  which  met  in  congress,  and 
who  enrolled  among  their  number  some  of  the  most  distinguished 
names  in  our  colonial  history,  asserted  and  promulgated  several 
invaluable  truths,  the  proper  reception  of  which,  in  the  minds  of 
their  countrymen,  prepared  the  way  for  their  future  independ- 
ence, and  our  present  greatness.  One  of  the  colonies  (Massa- 
chusetts) expressly  instructed  her  delegates  to  enter  into  articles 


(a)  Hutchinson's  History  of  Massachusetts,  vol.  i.  p.  126,  note. 
{b)  Smith's  History  of  New  York,  toI.  i.  p.  171. 
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of  union  and  confederation  with  the  other  colonies,  for  their  gen- 
eral security  in  peace  as  well  as  in  war.  The  convention  unani- 
mously resolved,  that  a  union  of  the  colonies  was  absolutely 
necessary  for  their  preservation.  They  rejected  all  proposals  for 
a  division  of  the  colonies  into  separate  confederacies,  and  pro- 
posed a  plan  of  federal  government,  consisting  of  a  general 
council  of  delegates,  to  be  triennally  chosen  by.  the  provincial 
assemblies,  and  a  president-general,  to  be  appointed  by  the 
crown.  In  this  council  was  vested?  subject  to  the  immediate 
negative  of  the  president,  and  the  eventual  negative  of  the  king 
in  council,  the  rights  of  war  and  peace,  in  respect  to  the  Indian 
nations ;  and  the  confederacy  was  to  embrace  all  the  then  exist- 
ing colonies,  from  New  Hampshire  to  Georgia.  The  council 
were  to  have  authority  to  make  laws  for  the  government  of  new 
settlements,  upon  territories  to  be  purchased  from  the  Indians, 
and  to  raise  troops  and  build  forts,  and  even  to  equip  vessels  of 
force,  to  guard  the  coast  and  protect  trade,  as  weU  on  the  ocean 
as  upon  the  lakes  and  rivers.    They  were  likewise  to  make  laws, 

and  lay  and  levy  general  duties,  imposts,  and  taxes,  for 
*205     those  necessary  purposes,  (a)     But  the  times  were  *not 

yet  ripe,  nor  the  minds  of  men  sufficiently  enlarged,  for 
such  a  comprehensive  proposition :  and  this  bold  project  of  a 
continental  union  had  the  singular  fate  of  being  rejected,  not 
only  on  the  part  of  the  crown,  but  by  every  provincial  assembly. 
It  was  probably  supposed,  on  the  one  hand,  that  the  operation 
of  the  union  would  teach  the  colonies  the  secret  of  their  own 
strength,  and  the  proper  means  to  give  it  activity  and  direction ; 
while,  on  the  other,  the  colonies  were  jealous  of  the  preponder- 
ating influence  of  the  royal  prerogative.  We  were  destined  to 
remain,  for  some  years  longer,  separate,  and,  in  a  considerable 
degree,  alien  commonwealths,  emulous  of  each  other  in  obedi- 
ence to  the  parent  state,  and  in  devotion  to  her  interests ;  but 
jealous  of  each  other's  prosperity,  and  divided  by  policy,  institu- 
tions, prejudice,  and  manners.  So  strong  was  the  force  of  these 
considerations,  and  so  exasperated  were  the  people  of  the  colo- 


(a)  Franklin's  Works,  edited  by  Sparks,  vol.  iii.  pp.  22-5.5.  Smith's  History  of 
New  York,  toI.  ii.  pp.  219-225.  Marshall's  Life  of  Washington,  vol.  i.  note  8.  Mas- 
sachusetts Historical  Collections,  vol.  vii.  pp.  203-214. 


LEG.  X.]  THE   UNITED    STATES.  215 

nies  in  their  disputes  with  each  other  concerning  boundaries  and 
charter  claims,  that  Doctor  Franklin  (who  was  one  of  the  com- 
missioners to  the  congress  that  formed  the  plan  of  union  in 
1754)  observed,  in  the  year  1760,  that  a  union  of  the  colonies 
against  the  mother  country  was  absolutely  impossible,  or  at  least 
without  being  forced  by  the  most  grievous  tyranny  and  oppres- 
sion, (a) 

The  great  value  of  a  federate  union  of  the  colonies  congress 
had,  however,  sunk  deep  into  the  minds  of  men.  The 
subject  was  familiar  to  our  colonial  ancestors.  They  had  bee-n 
in  the  habit,  especially  in  seasons  of  danger  and  difficulty,  of 
forming  associations,  more  or  less  extensive.  The  necessity  of 
union  had  been  felt,  its  advanta_ges  perceived,  its  principles 
explained,  the  way  to  it  pointed  out,  and  the  people  of  this 
country  were  led  by  the  force  of  irresistible  motives 
*to  resort  to  the  same  means  of  defence  and  security,  *206 
when  they  considered  that  their  liberties  were  in  danger, 
not  from  the  vexatious  and  irregular  warfare  of  the  Indian 
tribes,  but  from  the  formidable  claims,  and  still  more  formidable 
power  of  the  parent  state.  The  assertion  by  the  British  parlia- 
ment of  an  unqualified  right  of  binding  the  colonies  in  all  cases 
whatsoever,  and  specifically  of  the  right  of  taxing  them  without 
their  consent,  and  the  denial  by  the  colonies  of  the  right  of  tax- 
ation without  representation,  and  the  attempt  of  the  king  and 
parliament  to  enforce  it  by  the  power  of  the  sword,  were  the 
immediate  causes  of  the  American  revolution.  Soon  after  the 
first  unfiriendly  attempt  upon  our  chartered  privileges,  by  the 
statute  for  raising  a  revenue  in  the  colonies  by  means  of  a  stamp 
duty,  a  congress  of  delegates  from  nine  colonies  was  assembled 
at  New  York  in  October,  1765,  upon  the  recommendation  of 
Massachusetts,  and  they  digested  a  bill  of  rights,  in  which  the 
sole  power  of  taxation  was  declared  to  reside  in  their  own 
colonial  legislatures,  (b)     This  was  preparatory  to  a  more  ex- 


(a)  Franklin's  Works,  edited  by  Sparks,  vol.  iv.  p.  42.  Governor  Pownal,  in  his 
work  on  The  Administration  of  the  Colonies,  (the  4th  edition  of  which  appeared  in 
1768,)  declared  that  the  colonies  had  no  one  principle  of  association  amongst  them, 
and  that  their  manner  of  settlement,  diyersity  of  charters,  conflicting  interesls,  and 
mutnal  rivalship  and  jealousies,  would  render  a  union  impracticable  !     pp.  35,  36,  93. 

(6)  2  Belknap's  N.  H.  p.  326.   Journals  of  the  Assembly  of  the  Colony  of  N.  Y.,  Octo- 
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tensive  and  general  association  of  the  colonies,  which  took  place 

Congress  ^"  September,  1774,  and  laid  the  foundations  of  our 

of  1774.       independence  and  permanent  glory.    The  more  serious 

claims  of  the  British  parliament,  and  the  impending  oppressions 

of  the  British  crown  at  this  last  critical  period,  induced 
*  207    the  twelve  colonies,  which  *  were  spread  over  this  vast 

continent,  from  Nova  Scotia  to  Georgia,  to  an  inter- 
change of  opinions  and  views,  and  to  unite  in  sending  delegates 
to  Philadelphia,  " with  authority  and'direction  to  meet  and  con- 
sult together  for  the  common  welfare."  In  pursuance  of  then- 
authority,  this  first  continental  congress,  whose  names  and  pro- 
ceedings are  still  familiar  to  the  present  age,  and  .wiU  live  in  the 
gratitude  of  a  distant  posterity,  took  into  consideration  the 
afflicted  state  of  their  country  ;  asserted,  by  a  number  of  declara- 
tory resolutions,  what  they  deemed  to  be  the  unalienable  rights 
of  English  freemen ;  pointed  out  to  their  constituents  the  sys- 
tem of  violence  which  was  preparing  against  those  rights  ;  and 
bound  them  by  the  most  sacred  of  all  ties,  the  ties  of  honor  and 
of  their  country,  to  renounce  commerce  with  Great  Britain,  as 

being  the  most  salutary  means  to  avert  the  one,  and  to 
*208     secure  the  blessings  of  the  other,  (a)     These  *  resolutions 


ber,  1765.  Marshall's  Life  of  Washington,  toI.  ii.  App.  No.  5.  Pitkin's  Political  and 
Civil  History  of  the  United  States,  vol.  i.  pp.  178-186,  App.  No.  7,  8,  9.  A  full  and 
apparently  very  authentic  "Journal  of  the  Continental  Congress  of  1765,"  was  pub- 
lished at  New  Torii  by  E.  Winchester,  1 S45,  being  found  among  the  papers  of  Csesar 
Eodney,  one  of  the  delegates  to  the  Convention  of  1765,  and  first  mentioned  in  Niles's 
National  Register,  in  1812.  It  was  a  precursor,  in  point  of  ability,  intelligence,  and 
spirit,  of  the  proceedings  of  the  Continental  Congress  of  1774.  The  6th  and  7th  chap- 
ter of  the  first  volume  of  Mr.  Pitkin's  History,  contain  a  clear,  authentic,  and  very 
interesting  detail  of  the  resolutions  and  acts  of  the  British  Parliament,  relating  to 
America,  subsequently  to  the  peace  of  1763;  of  the  proceedings  of  the  British  gov- 
ernment to  enforce  them  ;  and  of  the  spirit  of  opposition  and  resistance  which  they 
met  with  on  the  part  of  the  colonies.  The  resistance  kept  pace  with  the  parliamentary 
impositions,  and  was  constantly  growing  in  strength,  activity,  and  determined  purpose, 
until  it  was  consummated  by  the  permanent  union  of  the  colonies  in  1774. 

(a)  The  most  material  of  those  declaratory  resolutions  was  the  one  which  stated, 
that,  as  the  colonies  were  not,  and  could  not  properly  be  represented  in  the  British 
Parliament,  they  were  entitled  "  to  a  free  and  exclusive  power  of  legislation  in  their 
several  provincial  legislatures,  in  all  cases  of  taxation  and  internal  polity,  subject  only 
to  the  negative  of  their  sovereign."  The  colonies,  from  the  earliest  periods  of  the 
settlement  of  the  country,  with  the  exception  of  Pennsylvania,  whose  charter  recog- 
nized the  force  of  such  laws,  had  generally  claimed,  under  their  charters,  an  exemp- 
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received  prompt  and  universal  obedience,  and  the  Union,  being 
thus  auspiciously  formed,  it  was  continued  by  a  succession  of 
delegates  in  congress ;  and  through  every  period  of  the  war, 
and  through  every  revolution  of  our  government,  this  Union 
has  been  revered  and  cherished,  as  the  guardian  of  our  peace, 
and  the  only  solid  foundation  of  national  independence. 

In  May,  1775,  a  congress  again  assembled  at  Philadelphia, 
and  was  clothed  with  ample  discretionary  powers.  The  dele- 
gates were  chosen,  as  those  of  the  preceding  congress  had  been, 
partly  by  the  popular  branch  of  the  colonial  legislatures  when 
in  session,  but  principally  by  conventions  of  the  people  in  the 
several  colonies,  (a)  They  were  instructed  to  "  concert,  agree 
upon,  direct,  order,  and  prosecute  "  such  measures  as  they  should 
deem  most  fit  and  proper,  to  obtain  redress  of  American  griev- 
ances, or,  in  more  general  terms,  they  were  to  take  care  of  the 
liberties  of  the  country,  (b) 

Soon  after  this  meeting,  Georgia  acceded  to  and  completed 
the  confederacy  of  the  thirteen  colonies.  Hostilities  had  already 
commenced  in  the  province  of  Massachusetts,  and  the  claim  of 
the  British  parliament  to  an  unconditional  and  unlimited  sov- 
ereignty over  the  colonies,  was  to  be  asserted  by  an  appeal  to 
arms.  The  continental  congress,  charged  with  the  protection 
of  the  rights  and  interests  of  the  people  of  the  united  colonies, 
and  instructed  with  the  power,  and  sustained  by  the  zeal  and 
confidence  of  their  constituents,  prepared  for  resistance.  They 
published  a  declaration  of  the  causes  and  necessity  of  taking 
up  arms,  and  proceeded  immediately  to  levy  and  organize  an 


tion  from  the  operation  of  the  British  navigation  acts,  and  of  their  system  of  commer- 
cial monopoly ;  and  they  had,  by  all  indirect  means  short  of  open  resistance,  evaded 
the  force  of  those  laws,  and  assumed  the  right  to  a  free  trade.  (I  Hutch.  Hist.  322.) 
But  the  congress  of  1774,  in  the  spirit  of  conciliation,  renounced  every  such  preten- 
sion, and  declared,  that  "  from  the  necessity  of  the  case,  and  in  regard  to  the  mutual 
interests  of  both  countries,  they  cheerfully  consented  to  the  operation  of  such  acts  of 
the  British  parliament  as  were  bona  fide  restrained  to  the  regulation  of  their  external 
commerce,  for  the  purpose  of  securing  the  commercial  advantages  of  the  whole  empire 
to  the  mother  country,  and  the  commercial  benefits  of  its  respective  members  ;  exclud- 
ing every  idea  of  taxation,  internal  or  external,  for  raising  a  revenue  on  the  subjects  in 
America,  without  their  consent."    Journals  of  Congi-ess,  vol.  i. 

(a)  Journals  of  Congress,  of  May,  1775,  pp.  69-74. 

(b)  Journals  of  Congress,  of  May,  1775,  vol.  i.  p.  74. 
VOL.  I.  19 
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army,  to  prescribe  rules  for  the  government  of  their  land  and 
naval  forces,  to  contract  debts,  and  emit  a  paper  currency  upon 
the  faith  of  the  Union ;  and  gradually  assuming  all  the  powers 
of  national  sovereignty,  they  at  last,  on  the  4th  day  of  July, 
1776,  took  a  separate  and  equal  station  among  the  nations  of 
the  earth,  by  declaring  the  united  colonies  to  be  free  and  inde- 
pendent states. 

Declaration  TMs  memorable  declaration,  in  imitation  of  that 
dence.^^^°"  published  by  the  United "  Netherlands  on  a  similar 
*209  occasion,  recapitulated  *the  oppressions  of  the  British 
king,  asserted  it  to  be  the  natural  right  of  every  people 
to  withdraw  from  tyranny,  and  with  the  dignity  and  the  forti- 
tude of  conscious  rectitude,  it  contained  a  solemn  appeal  to 
mankind,  in  vindication  of  the  necessity  of  the  measure.  By 
this  declaration,  made  "  in  the  name,  and  by  the  authority  of 
the  people,"  the  colonies  were  absolved  from  all  allegiance  to 
the  British  crown,  and  all  political  connection  between  them 
and  Great  Britain  was  totally  dissolved.  The  principle  of  self- 
preservation,  and  the  right  of  every  community  to  freedom  and 
happiness,  gave  a  sanction  to  this  separation.  When  the  gov- 
ernment established  over  any  people  becomes  incompetent  to 
fulfil  its  purpose,  or  destructive  to  the  essential  ends  for  which 
it  was  instituted,  it  is  the  right  of  that  people,  founded  on  the 
law  of  nature  and  the  reason  of  mankind,  and  supported  by 
the  soundest  authority,  and  some  very  illustrious  precedents,  to 
throw  off  such  government,  and  provide  new  guards  for  their 
future  security.  This  right  is  the  more  apparent,  and  the  duty 
of  exercising  it  becomes  the  more  clear  and  unequivocal,  in  the 
case  of  colonies  which  are  situated  at  a  great  distance  from  the 
mother  country,  and  which  cannot  be  governed  by  it  without 
vexatious  and  continually  increasing  inconvenience ;  and  when 
they  have  arrived  at  maturity  in  strength  and  resources,  or,  in 
the  language  of  Montesquieu,  which  he  appHed  to  our  very 
case,  "  when  they  have  grown  gi-eat  nations  in  the  forest  ,they 
were  sent  to  inhabit."  If,  in  addition  to  these  intrinsic  causes, 
gradually  and  powerfully  tending  to  a  separation,  the  parent 
sta;te  should  think  fit,  in  the  arrogance  of  power  and  superiority, 
to  deny  to  her  colonies  the  equal  blessings  of  her  own  free  gov- 
ernment, and  should  put  forth  a  claim  to  an  unlimited  control. 
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in  her  own  discretion,  over  all  their  rights,  and  the  whole  ad- 
ministration of  their  affairs,  the  consequence  would  then  be 
almost  inevitable,  that  the  colonists  would  rise,  and  repel  the 
claim;  and  more  certainly  would  this  be  the  case,  if 
*they  were  a  spirited  and  intelligent  race  of  men,  true  to  *210 
themselves,  and  just  to  their  posterity. 

The  general  opinion  in  favor  of  the  importance  and 
value  of  the  union,  appears  evident  in  all  the  proceed-  of  confeder- 
ings  of  congress ;  and  as  early  as  the  declaration  of  in- 
dependence, it  was  thought  expedient,  for  its  security  and  dura- 
tion, to  define  with  precision,  and  by  a  formal  instrument,  the 
nature  of  our  compact,  the  powers  of  congress,  and  the  residu- 
ary sovereignty  of  the  states.  On  the  11th  of  June,  1776,  con- 
gress undertook  to  digest  and  prepare  articles  of  confederation. 
But  the  business  was  attended  with  much  embarrassment  and 
delay,  and,  notwithstanding  these  states  were  then  surrounded 
by  the  same  imminent  dangers,  and  were  contending  for  the 
same  illustrious  prize,  it  was  not  until  the  15th  of  November, 
1777,  that  congress  could  so  far  unite  the  discordant  interests 
and  prejudices  of  thirteen  distinct  communities,  as  to  agree  to 
the  articles  of  confederation.  And  when  those  articles  were  sub- 
mitted to  the  state  legislatures  for  their  perusal  and  ratification, 
they  were  declared  to  be  the  result  of  impending  necessity,  and 
of  a  disposition  for  conciliation,  and  that  they  were  agreed  to, 
not  for  their  intrinsic  excellence,  but  as  the  best  system  which 
could  be  adapted  to  the  circumstances  of  all,  and,  at  the  same 
time,  afford  any  tolerable  prospect  of  general  assent,  (a) 

These  celebrated  articles  met  with  still  greater  obstacles  in 
their  progress  through  the  states.  Most  of  the  legislatures  rati- 
fied them  with  a  promptitude  which  showed  their  sense  of  the 
necessity  of  the  confederacy,  and  of  the  indulgence  of  a  liberal 
spirit  of  accommodation.  But  Delaware  did  not  accede  to 
them  until  the  year  1779,  and  Maryland  explicitly  rejected 
them,  (b)     She  instructed  her  delegates  to  withhold  their  assent 


(a)  Journals  of  Congress,  vol.  iii.  The  instructions  given  to  the  delegates  to  the 
continental  congress,  by  the  several  colonial  congresses,  conventions,  and  assemblies, 
in  1776,  and  prior  to  the  declaration  of  independence,  contained  an  express  reservation 
to  each  colony,  of  the  sole  and  exclusive  regulation  of  its  own  internal  government, 
police,  and  concerns.  (6)  Ibid.  vii. 
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to  the  articles,  until  there  was  an  amendment,  or  additional 
agreement,  to  appropriate  the  uncultivated  and  unpatented 
lands  in  the  western  part  of  the  Union,  as  a  common 
*211  *fund  to  defray  the  expenses  of  the  war.  (a)  These  lands 
were  claimed  by  the  states  within  whose  asserted  limits 
and  jurisdiction  they  were  situated,  and  several  of  them,  from  a 
deep  sense  of  the  importance  of  the  union,  agreed  to  an  uncon- 
ditional ratification  of  the  articles,  or,  in  other  words,  to  a 
separate  confederacy  between  the  states  so  ratifying  the  same, 
though  Maryland,  or  other  states,  should  withhold  their  appro- 
bation and  sanction,  (b)  The  legislature  of  New  York,  by  their 
acts  of  23d  of  October,  1779,  and  19th  of  February,  1780,  even 
consented  to  a  release  of  the  unsettled  lands  in  the  western  part 
of  the  state,  for  the  use  and  benefit  of  such  of  the  United  States  as 
should  become  members  of  the  federal  alliance ;  and  to  resign  the 
jvirisdiction,  as  well  as  the  right  of  preemption,  over  her  waste 
and  uncultivated  territory.  The  refusal  of  Maryland,  so  long 
persisted  in,  gave  encouragement  to  the  enemy,  and  injured  the 
common  cause,  and  damped  the  hopes  of  the  friends  of  America 
at  home  and  abroad.  These  considerations  at  last  induced  that 
state  to  make  a  generous  sacrifice  of  her  pretensions ;  and  on 
the  1st  of  March,  1781,  and  which  was  upwards  of  three  years 
from  their  first  promulgation,  the  articles  of  confederation  re- 
ceived the  unanimous  approbation  of  the  United  States. 

The  difficulties  which  impeded  the  framing  and  adopting  the 
articles  of  confederation,  even  during  the  pressure  of  a  common 
calamity,  and  which  nothing  at  last  but  a  sense  of  common 
danger  could  surmount,  form  a  striking  example  of  the  mighty 
force  of  local  interests  and  discordant  passions,  and  they  teach 
a  monitory  lesson  of  moderation  to  political  councils. 

Notwithstanding  the  articles  of  confederation  conferred  upon 

congress  (though  in  a  very  imperfect  manner,  and  under  a  most 

unskilful  organization)  the  chief  rights  of  political  su- 

*212     primacy,  the  jvra  summi  imperii,  by  which  "  our  existence 

as  an  independent  people  was  bound  up  together,  and 

known  and  acknowledged  by  the  nations  of  the  world,  yet  they 


(a)  Journals  of  Congress,  vol.  t.  p.  208. 
(6)  Ibid.  vol.  V. 
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were,  in  fact,  but  a  digest,  and  even  a  limitation,  in  the  shape 
of  written  compact,  of  those  undefined  and  discretionary  sove- 
reign powers  which  were  delegated  by  the  people  of  the  colonies 
to  congress,  in  1775,  and  which  had  been  freely  exercised  and 
implicitly  obeyed,  (a)  A  remarkable  instance  of  the  exercise 
of  this  original,  dormant,  and  vast  discretion,  appears  on  the 
journals  of  congress  the  latter  end  of  the  year  1776.  The  pro- 
gress of  the  British  arms  had,  at  that  period,  excited  the  most 
alarming  apprehension  for  our  safety,  and  congress  transferred 
to  the  commander-in-chief,  for  the  term  of  six  months,  complete 
dictatorial  power  over  the  liberty  and  property  of  the  citizens  of 
the  United  States,  in  like  manner  as  the  Roman  senate,  in  the 
critical  times  of  the  republic,  was  wont  to  have  recourse  to  a 
dictator,  ne  quid  respublica  detrimenti  capiat,  (b)  Such  loose, 
undefined  authority  as  the  Union  originally  piossessed,  was  abso- 
lutely incompatible  with  any  regular  notions  of  liberty.  Though 
it  was  exercised,  in  the  instance  we  have  referred  to,  and  in 
other  strong  cases,  with  the  best  intentions,  and  under  the  im- 
pulse of  an  irresistible  necessity,  yet  such  an  irregular  sove- 
reignty never  can  be  durable.  It  will  either  dwindle  into 
insignificance,  or  degenerate  into  despotism. 

The  powers  of  congress,  as  enumerated  in  the  arti-    ,  ,    . . 
cles  of  confederation,  would  perhaps  have  been  com-   of  the  con- 
petent  for  all  the  essential  purposes  of  the  Union,  had 
they  been  duly  distributed  among  the  departments  of  a  weU- 


(a)  The  government  of  the  Union  is  considered  to  have  been  revolutionary  in  its 
nature,  from  its  first  institution  by  the  people  of  the  colonies,  in  1774,  down  to  the 
final  ratification  of  the  articles  of  confederation,  in  1781,  and  to  have  possessed  powers 
adequate  to  every  national  emergency,  and  coextensive  with  the  object  to  be  obtained. 
(Paterson,  J.,  Iredell,  J.,  and  Blair,  J.,  in  Penhallow  v.  Doane,  3  Dall.  Rep.  80,  91, 
95,  111.  Dane's  Abr.  vol.  ix.  App.  pp.  1,  13, 16,  21,  25.  Judge  Wilson,  in  his  argu- 
ment in  support  of  the  ordinance  of  congress  of  December  31st,  1781,  incorporating  the 
Bank  of  North  America.  Wilson's  Works,  vol.  iii.  397.  Story's  Comm.  on  the  Con- 
stitution, vol.  i.  pp.  186-191.)  Mr.  Madison,  who  was  a  member  of  congress  at  the 
time,  says,  that  the  members  were  generally  of  the  opinion  that  they  had  no  power, 
under  the  recently  adopted  articles  of  confederation,  to  incorporate  the  bank.  They 
were,  in  fact,  impelled  to  do  it  from  the  great  expediency,  if  not  absolute  necessity  of 
the  institution,  to  sustain  the  war  and  our  credit.  The  Madison  Papers,  vol.  i.  104. 
According  to  Mr.  Dane,  the  government  of  the  United  States  has  passed  through 
three  forms  :  1.  The  revolutionary ;  2.  The  confederate;  3.  The  constitutional ;  and 
the  first  and  the  third  proceeded  equally  from  the  people  in  their  original  capacity. 

(6)  Journals  of  Congress,  vol.  ii.  p.  475. 
19* 
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balanced  government,  and  been  carried  down,  through  the  me- 
dium of  a  national,  judicial,  and  executive  power,  to  the 
*213  individual  citizens  *of  the  Union.  The  exclusive  cog- 
nizance of  our  foreign  relations,  the  rights  of  war  and 
peace,  and  the  right  to  make  unlimited  requisitions  of  men  and 
money,  were  confided  to  congress,  and  the  exercise  of  them  was 
binding  upon  the  states.  But,  in  imitation  of  all  the  former 
confederacies  of  independent  states,  either  in  ancient  Greece  or 
modern  Europe,  the  articles  of  confederation  carried  the  decrees 
of  the  federal  council  to  the  states  in  their  sovereign  or  collective 
capacity.  This  was  the  great  fundamental  defect  in  the  con- 
federation of  1781 ;  it  led  to  its  eventual  overthrow ;  and  it  has 
proved  pernicious  or  destructive  to  all  other  federal  governments 
which  adopted  the  principle.  Disobedience  to  the  laws  of  the 
Union  must  either  be  submitted  to  by  the  government,  to  its 
own  disgrace,  or  those  laws  must  be  enforced  by  arms.  The 
iruld  influence  of  the  civil  magistrate,  however  strongly  it  may 
be  felt  and  obeyed  by  private  individuals,  will  not  be  heeded  by 
an  organized  community,  conscious  of  its  strength  and  swayed 
by  its  passions.  The  history  of  the  federal  governments  of 
Greece,  Germany,  Switzerland,  and  Holland,  afford  melancholy 
examples  of  destructive  civil  war  springing  from  the  disobedi- 
ence of  the  separate  members.  I  will  mention  only  a  single 
instance  to  this  effect,  taken  from  the  generally  uninteresting 
annals  of  the  Swiss  cantons.  By  one  of  the  articles  of  the  Hel- 
vetic alliance,  the  cantons  were  bound  to  submit  any  difference 
which  might  arise  between  them  to  arbitrators.  In  the  year 
1440,  a  dispute  arose  between  Zurich  on  the  one  side,  and  the 
cantons  of  Schweitz  and  Glaris  on  the  other,  respecting  some 
territorial  claims.  Zurich  refused  to  submit  to  a  decision  against 
her,  and  the  contending  parties  took  to  arms.  All  Switzerland 
was,  of  course,  armed  against  Zurich,  the  refractory  member. 
She  sought  protection  from  her  ancient  enemy,  the  house  of 
Austria,  and  the  controversy  was  not  terminated  in  favor  of 
the  federal  decree,  until  after  six  years  of  furious  and  destruc- 
tive war.  (a) 


(a)  Hist,  de  la  Confed.  Helv.  par  Watteville,  liv.  v.  Planta's  Hist,  of  Switzerland, 
Tol.  i.  last  chapter.  The  Swiss  Confederation  was  remodelled  by  the  federal  act  of 
1815,  and  consists,  at  the  present  time,  of  twenty-five  cantons.     The  federal  Diet  con- 
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*  Had  there  been  sufficient  energy  in  the  government  *214 
of  the  United  States,  under  the  articles  of  confederation, 
to  have  enforced  the  constitutional  requisitions,  it  might  have 
proved  fatal  to  public  liberty;  for  congress,  as  then  constituted, 
was  a  most  unfit  and  unsafe  depository  of  political  power,  since 
all  the  authority  of  the  nation,  in  one  complicated  mass  of  juris- 
diction, was  vested  in  a  single  body  of  men.  It  was,  indeed, 
exceedingly  fortunate,  as  the  event  has  subsequently  shown, 
that  the  state  legislatures  even  refused  to  confer  upon  congress 
the  right  to  levy  and  collect  a  general  impost,  notwithstanding 
the  refusal  appeared  to  be  extremely  disastrous  at  the  time,  and 
was  deeply  regretted  by  the  intelligent  friends  of  the  Union. 
Had  such  a  power  been  granted,  the  effort  to  amend  the  con- 
federation would  probably  not  have  been  made,  and  the  people 
of  this  country  might  have  been  languishing  to  this  day,  the 
miserable  victims  of  a  feeble  and  incompetent  union. 

There  was  no  provision  in  the  articles  of  confederation  ena- 
bling congress  to  add  a  sanction  to  its  laws.  In  this  respect,  they 
were  more  defective  than  some  of  the  other  federal  governments 
which  are  to  be  met  with  in  history.  The  Amphictyonic  coun- 
cil, in  Greece,  had  authority  to  fine  and  punish  their  refractory 
states.  Lacedesmon  and  Phocis  were  both  prosecuted  before 
the  council  of  Amphictyons,  (which  was  a  council  of  the  repre- 
sentatives of  twelve  nations  of  Greece,)  and  all  the  Greek  states 
were  required  by  proclamation  to  enforce  the  decree.  The  Ger- 
manic diet,  as  it  formerly  existed,  could  put  its  members  under 
the  ban  of  the  empire,  by  which  their  property  was  confiscated ; 
and  it  was  aided  in  enforcing  obedience  to  its  laws  by  a  federal 
judiciary  and  an  executive  head,  (a)      Congress,  under  the  old 


sists  of  one  deputy  from  each  of  the  twenty-two  cantons,  with  one  vote  each,  and  with 
a  half  vote  only  to  the  three  additional  cantons,  created  on  a  subdivision.  The  powers 
of  war  and  peace,  alliance  and  commerce,  reside  exclusively  in  the  general  Diet,  with 
a  common  army  and  treasury;  but  each  canton  may  conclude  separate  capitulations 
and  treaties  relative  to  local  and  municipal  matters,  and  retain  its  original  sovereignty 
unimpaired  for  all  domestic  purposes.  Wheaton's  Elements  of  International  Law,  3d 
edit.  p.  95.1 

(a)  The  imperial  chamber  had  appellate  jurisdiction   only.    Its   sentences  were 

1  For  the  present  constitution  of  the  Swiss  Confederation,  see  Wheaton's  Elements  of 
International  Law,  6th  edit.  p.  81,  editor's  note. 
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confederation,  like  the  states  general  under  the  Dutch 
*  215  confederacy,  *  were  restricted  from  any  constructive  as- 
sumption of  power,  however  essential  it  might  have  been 
deemed  to  the  complete  enjoyment  and  exercise  of  that  which 
was  given.  No  express  grant  conveyed  any  impKed  power; 
and  it  is  easy  to_  perceive,  that  a  strict  and  rigorous  adherence  to 
the  letter  of  the  grant,  without  permission  to  give  it  a  liberal 
and  equitable  interpretation,  in  furtherance  of  the  beneficent 
ends  of  the  government,  must,  in  many  cases,  frustrate  entirely 
the  purposes  of  the  power.  A  government  too  restricted  for 
the  due  performance  of  its  high  trust,  wiU  either  become  insig- 


carried  into  execution  against  refractory  states,  by  the  military  force  of  the  circles. 
Pfeflfel,  Abr.  Chro.  de  I'Hist.  d'Allemagne,  torn.  ii.  p.  100.  Potter's  Const.  Hist, 
p.  355.  The  new  Germanic  Confederacy,  established  under  the  acts  of  the  Congress 
of  Vienna,  in  1814  and  1815,  and  modified  afterwards,  in  1832  and  1834,  consists  of 
the  sovereign  princes  and  free  cities  of  Germany.  It  includes  the  great  powers  of 
Austria  and  Prussia,  in  respect  to  their  possessions,  which  formerly  belonged  to  the 
Germanic  Empire,  Denmark,  in  respect  to  the  Duchy  of  Holstein,  the  Netherlands, 
Bavaria,  Saxony,  Hanover,  Wurtemburg,  and  many  other  lesser  principalities  and 
states,  together  with  the  free  cities  of  Lnbeck,  Frankfort,  Bremen,  and  Hamburg.  The 
federative  diet  or  Congress  meets  at  Frankfort-on-the-Main,  and  is  represented  by  the 
respective  powers  by  their  ministers,  and  their  votes  in  the  General  Assembly  or  Diet 
are,  in  point  of  numbers,  in  some  degree  in  a,  ratio  to  their  relative  power.  While 
a  few  of  the  great  powers  have  each  four  votes,  others,  of  a  lesser  degree,  have  respec- 
tively three  or  two  votes,  and  many  of  the  states,  and,  among  others,  the  free  cities, 
have  each  only  one  vote.  It  is  a  singular  and  complicated  union  of  mixed  powers, 
partly  national  and  partly  separate  and  individual.  It  is  declared,  in  the  solemn  acts 
of  union,  to  be  a  federal  league  of  the  sovereign  princes  and  free  cities  of  Germany, 
formed  for  the  exterior  and  interior  safety  of  Germany,  and  the  independence  and  in- 
violability of  the  confederated  states.  In  their  internal  relations,  the  states  are  inde- 
pendent between  themselves,  and  bound  to  each  other  by  reciprocal  rights  and  duties ; 
and  in  respect  to  their  external  relations,  they  are  a  consolidated  sovereign  power, 
established  on  the  principle  of  political  union.  The  General  Assembly  has  a  great 
mass  of  sovereign  powers  confided  to  it ;  but  its  federal  laws  do  not  operate  distinctly 
on  the  private  individual  subjects  of  the  states  of  the  union,  but  only  through  the 
agency  of  their  separate  governments.  Though  there  are  very  great  restraints  upon 
the  internal  sovereignty  of  the  states,  yet  the  Germanic  Confederacy  is  essentially  an 
alliance  between  independent  states,  though,  in  many  important  particulars,  they  are 
subject  to  the  confederate  power.  The  sovereign  powers  are  so  intermixed  and  dis- 
tributed among  the  members  of  the  union,  between  the  federal  head  and  the  separate 
state,  as  to  render  the  system  exceedingly  complex ;  but  it  does  not  fall  within  the 
province  of  this  work  to  enter  into  detail.  A  more  general  and  precise  sketch  is  given 
in  Wheaton's  Elements  of  International  Law,  3d  edit.  pp.  79-92.1 

1  See  Wheaton's  Eliements  of  International  Law,  6th  edit.,  p.  71,  editor's  note. 
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nificant,  or  be  driven  to  usurpation.  "We  have  examples  of  this 
in  the  government  of  the  United  Netherlands,  before  it  was 
swept  away  by  the  violence  of  the  French  revolution.  While 
that  government  moved  within  its  constitutional  limits,  it  was 
more  absolutely  nerveless  than  any  other  government  which 
ever-  existed.  The  states  general  could  neither  make  war  or 
peace,  or  contract  alliances,  or  raise  money,  v?ithout  the  consent 
of  every  province ;  nor  the  provincial  states  conclude  those  points, 
without  the  consent  of  every  city  having  a  voice  in  their  assem- 
blies. The  consequence  was,  that  the  federal  head  was  frequently 
induced,  by  imperious  necessity,  to  assume  power  unwarranted 
by  the  fundamental  charter  of  the  union,  and  to  dispense  with  the 
requisite  unanimity.  This  was  done  in  the  years  1648, 1657  and 
1661,  as  well  as  in  another  strong  instance  in  1668,  given  by  Sir 
William  Temple,  and  of  which  he  was  the  author.(a) 

The  former  confederation  of  this  country  was  defective,  in  not 
giving  complete  authority  to  congress  to  interfere  in  contests  be- 
tween the  several  states,  and  to  protect  each  state  from  internal 
violence  and  rebellion.  In  many  respects  our  confederation  was 
superior  to  those  of  Germany,  Holland  or  Switzerland,  and  par- 
ticularly in  the  absolute  prohibition  to  the  several  states, 
from  any  interference  or  *  concern  in  foreign  or  domestic  *  216 
alliances,  or  from  the  maintenance  of  land  or  naval  forces 
in  time  of  peace.  But  in  the  leading  features  which  I  have  sug- 
gested, and  in  others  of  inferior  importance,  it  was  a  most  un- 
skilful fabric,  and  totally  incompetent  to  fulfil  the  ends  for  which 
it  was  erected.  Almost  as  soon  as  it  was  ratified,  the  states  be- 
gan to  fail  in  a  prompt  and  faithful  obedience  to  its  laws.     As 


(a)  Temple's  Works,  vol.  i.  pp.  115,  128,  337.  In  1781,  a  report  was  made  by  a 
committee  of  congress,  for  submitting  to  the  states  an  amendment  to  the  13th  article  of 
the  confederation  then  recently  subscribed  by  all  the  states,  in  which  amendment  it 
was  to  be  provided,  that  in  case  of  refusal  or  neglect  of  any  one  or  more  of  the  con- 
federated states  to  abide  by  and  obey  the  determinations  of  congress,  in  respect  to  re- 
quisitions of  men  and  money,  agreeably  to  the  apportioned  quotas,  congress  might 
employ  the  land  and  naval  forces  of  the  United  States  to  compel  compliance  by  the 
delinquent  states,  and  to  make  distress  of  the  property  of  such  state  and  its  citizens, 
and  also  prohibit  and  prevent  their  trade  and  commerce  with  other  states  and  with 
foreign  powers.  Mr.  Madison,  and  even  General  Washington,  perceived  the  necessity 
of  such  a  coercive  federal  power.  The  Madison  Papers,  vol.  i.  pp.  81,  86,  88.  But 
the  power  was  never  formally  proposed  to  the  states,  or  granted  ;  and  if  it  had  been,  it 
never  would  or  could  have  been  executed,  without  leading  to  the  destruction  of  the  Union. 
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danger  receded,  instances  of  neglect  became  more  Sequent,  and 
before  the  peace  of  1783,  the  inherent  imbecility  of  the  govern- 
ment had  displayed  itself  with  alarming  rapidity.  The  delin- 
quencies of  one  state  became  a  pretext  or  apology  for  those  of 
another.  The  idea  of  supplying  the  pecuniary  exigencies  of  the 
nation,  from  requisitions  on  the  states,  was  soon  found  to  be  al- 
together delusive.  The  national  engagements  seem  to  have  been 
entirely  abandoned,  {a)  Even  the  contributions  for  the  ordinary 
expenses  of  the  government  fell  alnltost  entirely  upon  the  two 
states  which  had  the  most  doipestic  resources.  Attempts  were 
very  early  made  by  congress,  and  in  remonstrances  the  most 
manly  and  persuasive,  to  obtain  from  the  several  states  the  right 

of  levying,  for  a  limited  time,  a  general,  impost,  for  the 
*217     exclusive  *piurpose  of  providing  for  the  discharge  of  the 

national  debt.  It  was  found  impracticable  to  unite  the 
states  in  any  provision  for  the  national  safety  and  honor.  Inter- 
fering regulations  of  trade,  and  interfering  claims  of  territory, 
were  dissolving  the  friendly  attachments,  and  the  sense  of  com- 
mon interest,  which  had  cemented  and  sustained  the  union 
during  the  arduous  struggles  of  the  Revolution.  Symptoms  of 
distress,  and  marks  of  humiliation,  were  rapidly  accumulating. 
It  was  with  difficulty  that  the  attention  of  the  states  could  be 
sufficiently  exerted  to  induce  them  to  keep  up  a  sufficient  repre- 
sentation in  congress  to  form  a  quorum  for  business.  The 
finances  of  the  nation  were  annihilated.  The  whole  army  of 
the  United  States  was  reduced,  in  1784,  to  80  persons  ;  and  the 


(a)  The  efforts  of  Eobert  Morris,  the  superintendent  of  finance,  in  the  years  1781 
and  1782,  to  infuse  some  portion  of  life  and  energy  into  the  languishing  powers  of  the 
confederation,  were  incessant,  devoted,  and  masterly,  and  his  appeals  to  the  interests 
and  honor  of  the  states  were  most  eloquent,  but  utterly  unavailing.  See,  among  oth- 
ers, his  Circular  Letters  to  the  Governors  of  the  States,  of  the  date  of  January  3d, 
February  15th,  May  16th,  and  October  21st,  1782,  and  his  Letters  to  Congress,  of 
February  11th  and  May  17th,  1782,  and  March  17th,  1783.  Diplomatic  Correspond- 
ence, edited  by  J.  Sparks,  vol.  xii.    Here  we  may  say,  if  ever  it  might  be  truly  said, 

Si  Pergamif  dexlra 
Defendi  possent,  eliam  hoc  defensa  faissent; 

and  the  perusal  of  the  original  correspondence  of  Mr.  Morris,  while  at  the  head  of  the 
financial  department  of  the  United  States,  cannot  but  awaken  in  the  breasts  of  the 
present  generation,  in  respect  to  the  talents  and  services  of  that  accomplished  states- 
man, the  most  lively  sentiments  of  admiration  and  gratitude. 
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states  were  urged  to  provide  some  of  the  militia  to  garrison  the 
western  posts.  In  short,  to  use  the  language  of  the  authors  of 
The  Federalist,  "  each  state,  yielding  to  the  voice  of  immediate 
interest  or  convenience,  successively  withdrew  its  support  from 
the  confederation,  till  the  frail  and  tottering  edifice  was  ready  to 
faU  upon  our  heads,  and  to  crush  us  beneath  its  ruins." 

Most  of  the  federal  constitutions  in  the  world  have  degene- 
rated or  perished  in  the  same  way  and  by  the  same  means. 
They  are  to  be  classed  among  the  most  defebtive  political  insti- 
tutions which  have  been  erected  by  mankind  for  their  security. 
The  great  and  incurable  defect  of  aU  former  federal  govern- 
ments, such  as  the  Amphictyonic,  the  Achaean  and  Lycian  con- 
federacies, in  ancient  Greece  ;  and  the  Germanic,  the  Helvetic, 
the  Hanseatic  and  the  Dutch  republics,  in  modern  history,  is, 
that  they  were  sovereignties  over  sovereigns,  and  legislations, 
not  for  private  individuals,  but  for  communities  in  their  political 
capacity.  The  only  coercion  for  disobedience  was  physical  force, 
instead  of  the  decree  and  the  pacific  arm  of  the  civil  magistrate. 
The  inevitable  consequence,  in  every  case  in  which  a  member 
of  such  a  confederacy  chooses  to  be  disobedient,  is  either  a  civil 
war,  or  an  annihilation  of  national  authority. 

*  The  first  effort  to  relieve  the  people  of  this    *  218 
country  from  a  state   of  national  degradation  of  states  in 

and  ruin  came  from  Virginia,  in  a  proposition  from  its 
legislature  in  January,  1786,  for  a  convention  of  delegates  from 
the  several  states  to  regulate  our  commerce  with  foreign  nations. 
The  proposal  was  well  received  in  many  of  the  other  states,  and 
five  of  them  sent  delegates  to  a  convention  which  met  at  Anna- 
polis, in  September,  1786.  (a)     This  small  assembly,  being  only 


(a)  Though  the  proximate  origin  of  the  federal  convention  of  1787  was  the  prop- 
osition from  Virginia,  in  1786,  yet  the  necessity  of  a  national  convention,  with  full 
authority  to  amend  and  reorganize  the  government,  was  first  suggested,  and  fully 
shown,  by  Colonel  Hamilton,  in  1780,  while  he  was  an  aid  to  General  Washington. 
In  his  masterly  and  very  extraordinary  letter,  (considering  his  age  of  only  23  years,) 
addressed  to  the  Honorable  James  Duane,  a  member  of  congress  from  New  York,  in 
September,  1780,  he  showed  most  manifestly  the  defects  and  absolute  inefBciency  of 
the  articles  of  confederation  ;  and  that  the  United  States,  for  their  safety  and  happi- 
ness, if  not  for  their  future  existence,  stood  in  need  of  a  national  government,  clothed 
with  the  requisite  sovereign  powers,  such  as  the  confederation  theoretically  contained, 
but,without  possessing  any  fit  organs  to  receive  them.    This  letter  is  to  be  seen  at 
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a  partial  representation  of  the  states,  and  being  deeply  sensible 
of  the  radical  defects  of  the  system  of  the  existing  federal  gov- 
ernment, thought  it  inexpedient  to  attempt  a  partial,  and  proba- 
bly only  a  temporary  and  delusive  alleviation  of  our  national 
calamities.  They  concurred,  therefore,  in  a  strong  application 
to  congress  for  a  general  convention,  to  take  into  consideration 
the  situation  of  the  United  States,  and  to  devise  such  further 
provisions  as  should  be  proper,  to  render  the  federal  government 
not  a  mere  phantom,  as  heretofore,  but  a  real  government,  ade- 
quate to  the  exigencies  of  the  Union.  Congress  perceived  the 
wisdom,  and  felt  the  patriotism  of  the  suggestion,  and  recom- 
mended a  convention  of  delegates  from  the  several  states,  to 
revise,  amend,  and  alter  the  articles  of  confederation.  All  the 
states,  except  Ehode  Island,  acceded  to  the  proposal,  and  ap- 
pointed delegates,  who  assembled  in  a  general  convention  in 
Philadelphia,  in  May,  1787. 

This  was  a  crisis  most  solemn  and  eventful,  in  re- 
General 
ConTention  spcct  to  our  futurc  fortune  and  prosperity.     Ail  the 

™      ''        fruits  of  the  Revolution,  and  perhaps  the  final  destiny 

of  republican  government,  were  staked  on  the  experiment  which 

was  then  to  be  made  to  reform  the  system  of  our  national  com- 


large  in  "  The  Life  of  Alexander  Hamilton,  by  his  son,  John  C.  Hamilton,"  toI.  i. 
pp.  284-305,  and  in  the  Hamilton  Papers,  vol.  i.  428,  edited  hj  Dr.  Hawks.  The 
earliest  legislatire  suggestion  of  a  convention  for  the  purpose  of  reforming  the  gOT- 
emment,  was  the  concurrent  resolutions  of  the  two  houses  of  the  legislature  of  New 
Tork,  passed  on  the  20th  and  21st  of  July,  1782.  They  were  introduced  into  the 
senate  by  Greneral  Schuyler,  and  they  stated,  that  "  the  radical  source  of  most  of  our 
embarrassments  was  the  want  -of  snfBcient  power  in  congress  ;  that  the  confederation 
was  defective  in  several  essential  points,  particularly  in  not  vesting  the  federal  gov- 
ernment either  with  a  power  of  providing  revenue  for  itself,  or  with  ascertained  and 
productive  funds ;  that  its  defects  could  not  be  repaired,  nor  the  powers  of  congress 
extended,  by  partial  deliberations  of  the  states  separately ;  and  that  it  would  be  ad- 
visable to  propose  to  congress  to  recommend,  and  to  each  state  to  adopt  the  measure 
of  assembling  a  general  convention  of  the  states,  specially  authorized  to  revise  and 
amend  the  confederation.''  New  York  Journals  of  the  Senate  and  Assembly,  July 
20th  and  21st,  1782. 

There  is  no' doubt  of  the  justness  of  the  inference  drawn  by  his  son,  (Life  of  Ham- 
ilton, vol.  i.  p.  405,)  that  Colonel  Hamilton,  who  was  attending  the  legislature  when 
the  resolutions  passed,  and  who  had  an  interview  with  a  joint  committee  of  the  two 
houses,  in  his  public  character,  under  the  superintendent  of  finance,  and  who  was,  at 
the  same  time,  chosen  a  delegate  in  congress,  by  the  legislature,  was  the  distinguished 
individual,  who  by  his  wisdom  suggested,  and  by  his  influence  promoted,  that  earliest 
authoritative  measture  taken  for  a  general  convention  of  the  states. 
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pact.  Happily  for  this  country,  and  probably  as  auspiciously 
for  the  general  liberties  of  mankind,  the  convention  combined  a 
very  rare  union  of  the  best  talents,  experience,  information, 
patriotism,  probity,  and  character  which  the  country  afforded ; 
and  it  commanded  that  universal  public  confidence  which  such 
qualifications  were  calculated  to  inspire.  After  several  months 
of  tranquil  deliberation,  the  convention  agreed,  with  un- 
precedented unanimity,  on  the  '  plan  of  government  'SIQ 
which  now  forms  the  constitution  of  the  United  States. 
This  plan  was  directed  to  be  submitted  to  a  convention  of  dele- 
gates, to  be  chosen-  by  the  people  at  large  in  each  state,  for  their 
assent  and  ratification.  Such  a  measure  was  laying  the  foun- 
dations of  the  fabric  of  our  national  polity,  where  alone  they 
ought  to  be  laid,  on  the  broad  consent  of  the  people.  The 
constitution  underwent  a  severe  scrutiny  and  long  discussion, 
not  only  in  public  prints  and  private  circles,  but  solemnly  and 
publicly,  by  the  many  illustrious  statesmen  who  composed  these 
local  conventions.  Nearly  a  year  elapsed  before  it  received  the 
ratification  of  a  requisite  number  of  conventions  of  delegates 
of  the  people  of  the  states  to  give  it  a  political  existence.  New 
Hampshire  was  the  ninth  state  which  adopted  the  constitution, 
and  thereby,  according  to  one  of  its  articles,  it  was  to  become 
the  government  of  the  states  so  ratifying  the  same.  Her  ex- 
ample was  immediately  followed  by  the  powerful  states  of  Vir- 
ginia and  New  York  ;  and  on  the  4th  of  March,  1789,  the 
government  was  duly  organized  and  put  into  operation.  North 
Carolina  and  Rhode  Island  withheld  some  time  longer  their 
assent.  Their  scruples  were,  however,  gradually  overcome,  and 
in  June,  1790,  the  constitution  had  received  the  unanimous  rati- 
fication of  the  respective  conventions  of  the  people  in  every  state. 
The  peaceable  adoption  of  this  government,  under  all  the  cir- 
cumstances which  attended  it,  presented  the  case  of  an  effort 
of  deliberation,  combined  with  a  spirit  of  amity  and  of  mutual 
concession,  which  was  without  example.  It  must  be  a  source 
of  just  pride,  and  of  the  most  grateful  recollection,  to  every 
American,  who  reflects  seriously  on  the  difficulty  of  the  experi- 
ment, the  manner  in  which  it  was  conducted,  the  felicity  of  its 
issue,  and  the  fate  of  similar  trials  in  other  nations  of  the 
earth. 

VOL.  I.  20 
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LECTURE    XL 

OF   CONGEESS.   ■ 

The  power  of  making  laws  is  the  supreme  power  in  a  state, 
and  the  department  in  which  it  resides  will  naturally  have  such 
a  preponderance  in  the  political  system,  and  act  with  such 
mighty  force  upon  the  public  mind,  that  the  line  of  separation 
between  that  and  the  other  branches  of  the_  government  ought 
to  be  marked  very  distinctly,  and  with  the  most  careful  pre- 
cision. 

The  constitution  of  the  United  States  has  eiFected  this  pur- 
pose with  great  felicity  of  execution,  and  in  a  way  well  calcu- 
lated to  preserve  the  equal  balance  of  the  government  and  the 
harmony  of  its  operations.  It  has  not  only  made'  a  general 
delegation  of  the  legislative  power  to  one  branch  of  the  gov- 
ernment, of  the  executive  to  another,  and  of  the  judicial  to  the 
third,  but  it  has  specially  defined  the  general  powers  and  duties 
of  each  of  those  departments.  This  is  essential  to  peace  and 
safety  in  any  government,  and  especially  in  one  clothed  only 
with  specific  powers  for  national  purposes,  and  erected  in  the 
midst  of  numerous  state  governments  retaining  the  exclusive 
control  of  their  local  concerns.  It  vsoll  be  the  object  of  this 
lecture  to  review  the  legislative  department ;  and  I  shall  con- 
sider this  great  title  in  our  national  polity  under  the  following 
heads : — (1.)  The  constituent  parts  of  congress,  and  the  mode 
of  their  appointment.  (2.)  Their  joint  and  separate, powers 
and  privileges.  (3.)  Their  method  of  enacting  laws,  with  the 
qualified  negative  of  the  president. 

(1.)  By  the  constitution,  (a)  all  the  legislative  powers 
*  222    therein  *  granted  are  vested  in  a  congress,  consisting  of 
a  senate  and  house  of  representatives. 

(a)  Art.  I,  sec.  1. 
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The  division  of  the  legislature  into  two  separate 

,         .     J.         J    J  in-  Division  of 

and  independent  branches,  is  lounded  on  such  obvious  congress  into 

.    ,  .  11-  J    •  j_         1  two  houses. 

principles  of  good  policy,  and  is  so  strongly  recom- 
mended by  the  unequivocal  language  of  experience,  that  it  has 
obtained  the  general  approbation  of  the  people  of  this  country. 
One  great  object  of  this  separation  of  the  legislature  into  two 
houses,  acting  separately  and  with  coordinate  powers,  is  to 
destroy  the  evil  effects  of  sudden  and  strong  excitement,  and  of 
precipitate  measures,  springing  from  passion,  caprice,  prejudice, 
personal  influence,  and  party  intrigue,  which  have  been  found, 
by  sad  experience,  to  exercise  a  potent  and  dangerous  sway  in 
single  assemblies.  A  hasty  decision  is  not  so  likely  to  proceed 
to  the  solemnities  of  a  law,  when  it  is  to  be  arrested  in  its 
course,  and  made  to  undergo  the  deliberation,  and  probably  the 
jealous  and  critical  revision  of  another  and  a  rival  body  of  men, 
sitting  in  a  different  place,  and  under  better  advantages  to  avoid 
the  prepossessions  and  correct  the  errors  of  the  other  branch. 
The  legislatures  of  Pennsylvania  and  Georgia  consisted  orig- 
inally of  a  single  house.  The  instability  and  passion  which 
marked  their  proceedings  were  very  visible  at  the  time,  and  the 
subject  of  much  public  animadversion ;  and  in  the  subsequent 
reform  of  their  constitutions,-  the  people  were  so  sensible  of  this 
defect,  and  of  the  inconvenience  they  had  suffered  from  it,  that 
in  both  states  a  senate  was  introduced.  No  portion  of  the  po- 
litical history  of  mankind  is  more  full  of  instructive  lessons  on 
this  subject,  or  contains  more  striking  proof  of  the  faction, 
instability,  and  misery  of  states  under  the  dominion  of  a  single 
unchecked  assembly,  than  that  of  the  Italian  republics  of  the 
middle  ages,  which  arose  in  great  numbers,  and  with  dazzling 
but  transient  splendor,  in  the  interval  between  the  faU  of  the 
Western  and  the  Eastern  empire  of  the .  Romans.  They  were 
all  alike  ill-constituted,  with  a  single  unbalanced  assem- 
bly. *  They  were  alike  miserable,  and  all  ended  in  sim-  *  223 
nar  disgrace,  (a) 

Many  speculative  writers  and  theoretical  politicians  about 
the  time  of  the  commencement  of  the  French  revolution,  were 
struck  with  the  simplicity  of  a  legislature  with  a  single  assem- 

(o)  Adams's  Defence  of  the  American  Constitutions,  vol.  iii.  p.  502. 
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bly,  and  concluded  that  more  than  one  house  was  useless  and 
expensive.  This  led  the  elder  President  Adams  to  write  and 
publish  his  great  work,  entitled,  "  A  Defence  of  the  Constitu- 
tions of  Government  of  the  United  States,"  in  which  he  vin- 
dicates with  much  learning  and  ability,  the  value  and  necessity 
of  the  division  of  the  legislature  into  two  branches,  and  of  the 
distribution  of  the  different  powers  of  the  government  into  dis- 
tinct departments.  He  reviewed  the  history,  and  examined  the 
construction  of  all  mixed  and  free  governments  which  had  ever 
existed,  from  the  earliest  records  of  time,  in  order  to  deduce, 
with  more  certainty  and  force,  his  great  practical  truth,  that 
single  assemblies,  without  check  or  balance,  or  a  government 
with  all  authority  collected  into  one  centre,  according  to  the 
notion  of  M.  Turgot,  were  visionary,  violent,  intriguing,  corrupt, 
and  tyrannical  dominations  of  majorities  over  minorities,  and 
uniformly  and  rapidly  terminated  their  career  in  a  profligate 
despotism. 

This  visionary  notion  of  a  single  house  of  the  legislature  was 
carried  into  the  constitution  which  the  French  National  Assem- 
bly adopted  in  1791.  The  very  nature  of  things,  said  the  intem- 
perate and  crude  politicians  of  that  assembly,  was  adverse  to 
every  division  of  the  legislative  body ;  and  that  as  the  nation 
which  was  represented  was  one,  so  the  representative  body 
ought  to  be  one  also.  The  wiU  of  the  nation  was  indivisible, 
and  so  ought  to  be  the  voice  which  pronounced  it.  If  there 
were  two  chambers,  with  a  veto  upon  the  acts  of  each  other,  in 
some  cases  they  would  be  reduced  to  perfect  inaction.    By  such 

reasoning  the  National  Assembly  of  France,  consisting 
*  224    of  upwards  of  one  thousand  members,  *  after  a  short  and 

tumultuous  debate,  almost  unanimously  voted  to  reject 
the  proposition  of  an  upper  house,  (a)  The  same  false  and 
vicious  principle  continued  for  some  time  longer  to  prevail  with 
the  theorists  of  that  country ;  and  a  single  house  was  likewise 
established  in  the  plan  of  government  published  by  the  French 
convention  in  1793.  The  instability  and  violent  measures  of 
that  convention,  which  continued  for  some  years  to  fill  all  Eu- 
rope with  astonishment  and  horror,  tended  to  display,  in  a  most 

(a)  New  Ann.  Reg.  for  1791.    Hist.  p.  49. 
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forcible  and  affecting  light,  the  miseries  of  a  single  unchecked 
body  of  men,  clothed  with  all  the  legislative  powers  of  the  state. 
It  is  very  possible  that  the  French  nation  might  have  been  hur- 
ried into  the  excesses  of  a  revolution,  even  under  a  better  organ- 
ization of  their  government ;  but  if  the  proposition  of  M.  Lally 
Tolendal,  to  constitute  a  senate,  or  upper  house,  to  be  com- 
posed of  members  chosen  for  life,  had  prevailed,  the  constitu- 
tion would  have  had  much  more  stability,  and  would  probably 
have  been  much  better  able  to  preserve  the  nation  in  order  and 
tranquillity.  Their  own  sufferings  taught  the  French  people  to 
listen  to  that  oracle  of  wisdom,  the  experience  of  other  countries 
and  ages,  and  which  for  sorrle  years  they  had  utterly  disregarded, 
amidst  the  hurry  and  the  violence  of  those  passions  by  which 
they  were  inflamed.  No  people,  said  M.  Boissy  d'Anglas,  in 
1795,  can  testify  to  the  world  with  more  truth  and  sincerity  than 
Frenchmen  can  do,  the  dangers  inherent  in  a  single  legislative 
assembly,  and  the  point  to  which  factions  may  mislead  an 
assembly  without  reins  oi  counterpoise.  We  accordingly  find 
that  in  the  next  constitution,  in  1795,  there  was  a  division  of 
the  legislature,  and  a  council  of  ancients  was  introduced,  to 
give  stability  and  moderation  to  the  government ;  and  this  idea 
•of  two  houses  was  never  afterwards  abandoned.^ 
(2.)  The  senate  of  the  United  States  is  composed  (a) 

^  P  ,       ,    ,         ,  n       ,,  Senate  of 

of  two  senators  from  each  state,  chosen  by  tiie  the  United 

legislature  thereof,  *  for  six  years,  and  each  sen-    *  225 
ator  has  one  vote.     If  vacancies  in  the  senate 
happen  by  resignation,  or  otherwise,  during  the  recess  of  the 
legislature  of  any  state,  the  executive  thereof  may  make  tem- 
porary appointments,  until  the  next  meeting  of  the  legislature, 
which  shall  then  fill  such  vacancies,  (b)     The  senate  at  present 

(a)  Art.  1,  sec.  3. 

(b)  It  was  settled  by  the  senate  of  the  United  States,  in  the  case  of  Landman,  in 
1825,  that  the  state  executive  could  not  make  an  appointment  in  the  recess  of  the 
state  legislature,  in  anticipation  of  an  approaching  vacancy-  He  must  wait  until  the 
vacancy  has  actually  occurred  before  he  can  constitutionally  appoint. 

1  If  the  author  is  right  in  attributing  the  excesses  of  the  first  French  revolution  to  the 
want  of  a  division  of  the  legislature  into  two  branches,  the  lessons  of  experience  have 
taught  nothing  to  France.  The  twentieth  article  of  the  existing  constitution  of  the  French 
Republic  is  as  follows : — "  Le  peuple  franqais  delegue  U  pouvoir  legislaiif  a  une  aasemblee 
unique."    (1851.) 

20* 
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consists  of  sixty  members,  representing  the  thirty  states  of  the 
Union,  (a)  In  this  part  of  the  constitution  we  readily  perceive 
the  features  of  the  old  confederation.  Each  state  has  its  equal 
voice  and  equal  weight  in  the  senate,  without  any  regard  to 
disparity  of  population,  wealth  or  dimensions.  This  arrange- 
ment must  have  been  the  result  of  that  spirit  of  amily  and 
mutual  concession  which  was  rendered  indispensable  by  the  pe- 
culiarity of  our  political  condition.  It  is  grounded  on  the  idea 
of  sovereignty  in  the  states ;  and  every  independent  community, 
as  we  have  already  seen,  is  equal  by  the  law  of  nations,  and  has 
a  perfect  right  to  dictate  its  own  terms,  before  it  enters  into  a 
social  compact.  On  the  principle  of  consolidation  of  the  states, 
this  organization  would  have  been  inadmissible,  for  in  that  case 
each  state  would  have  been  merged  in  one  single  and  entire 
government.  At  the  time  the  articles  of  confederation  were 
preparing,  it  was  attempted  to  allow  the  states  an  influence 
and  power  in  congress  in  a  ratio  to  their  numbers  and  wealth ; 
but  the  idea  of  separate  and  independent  states  was  at  that 
day  so  strongly  cherished,  that  the  proposition  met  with  no  suc- 
cess, (b) 

The  election  of  the  senate  by  the  state  legislatures,  is  also  a 
recognition  of  their  separate  and  independent  existence,  and' 
renders  them  absolutely  essential  to  the  operation  of  the  national 
government,  (c)  There  were  difficulties,  some  years  ago,  as  to 
the  true  construction  of  the  constitution  in  the  choice  of  senators. 
They  were  to  be  chosen  by  the  legislatv/res,  and  the  legislature 
was  to  prescribe  the  times,  places,  and  manner  of  holding  elec- 
tions for  senators,  and  congress  are  authorized  to  make  and  alter 
such  regulations,  except  as  to  the  place,  (d)     As  the  legislature 


(a)  In  1840  it  was  enlarged  from  48  to  52  members,  by  the  admission  of  Michigan 
and  Arkansas  as  states  into  the  Union,  in  1836,  vide  infra,  p.  384,  and  subsequently  to 
60  members,  by  the  admission  of  Iowa,  Florida,  Wisconsin,  and  Texas  as  states  into 
the  TJnion.i  Vide  infra,  p.  384.  The  members  of  the  English  House  of  Lords  are 
about  460  in  number. 

(6)  Journals  of  Congress,  vol.  iii.  p.  416. 

(c)  It  gives  f»  the  state  governments,  says  The  Federalist,  No.  62,  such  an  agency 
in  the  formation  of  the  federal  govenmient  as  must  secure  their  authority. 

(d)  Art.  1,  sec.  4. 

1  California  was  admitted,  as  a  State,  into  the  Union,  Sept.  9, 1850. 
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may  prescribe  the  mcmner,  it  has  been  considered  and  settled,  in 
New  York,  that  the  legislature  may  prescribe  that  they 
shall  be  chosen  *  by  joint  vote  or  baUot  of  the  two  houses,  *  226 
in  case  the  two  houses  cannot  separately  concur  in  a 
choice,  and  then  the  weight  of  the  senate  is  dissipated  and  lost 
in  the  more  numerous  vote  of  the  assembly.  This  construction 
has  become  too  convenient,  and  has  been  too  long  settled  by 
the  recognition  of  senators  so  elected,  to  be  now  disturbed ; 
though  I  should  think,  if  the  question  was  a  new  one,  that  when 
the  constitution  directed  that  the  senators  should  be  chosen  by 
the  legislature,  it  meant  not  the  members  of  the  legislature  per 
capita,  but  the  legislature  in  the  true  technical  sense,  being  the 
two  houses  acting  in  their  separate  and  organized  capacities, 
with  the  ordinary  constitutional  right  of  negative  on  each  other's 
proceedings.  This  was  a  contemporary  exposition  of  the  clause 
in  question,  and  was  particularly  maintained  in  the  well-known 
letters  of  the  Federal  Farmer,  (a)  who  surveyed  the  constitution 
with  a  jealous  and  scrutinizing  eye. 

The  small  number  and  long  duration  of  the  senate  were  in- 
tended to  render  them  a  safeguard  against  the  influence  of  those 
paroxysms  of  heat  and  passion,  which  prevail  occasionally  in 
the  most  enlightened  communities,  and  enter  into  the  delibera- 
tion of  popular  assemblies.  In  this  point  of  view,  a  firm  and 
independent  senate  is  justly  regarded  as  an  anchor  of  safety 
amidst  the  storms  of  political  faction  ;  and  for  want  of  such  a 
stable  body,  the  republics  of  Athens  and  Florence  were  over- 
turned by  the  fury  of  commotions,  which  the  senates  of  Sparta, 
Carthage,  and  Rome  might  have  been  able  to  withstand.  The 
characteristical  qualities  of  the  senate,  in  the  intendment  of  the 
constitution,  are  wisdom  and  stability.  The  legal  presumption 
is,  that  the  senate  wiU  entertain  more  enlarged  views  of  public 
policy,  will  feel  a  higher  and  juster  sense  of  national  character, 
and  a  greater  regard  for  stability  in  the  administration  of  the 
government.  These  qualities,  it  is  true,  may,  in  most  cases,  be 
equally  found  in  the  other  branch  of  the  legislature,  but 
*  the  constitutional  structure  of  the  house  is  not  equally  *  227 
calculated  to  produce  them ;  for,  as  the  house  of  repre- 

(a)  Letter  12. 
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sentatives  c(5mes  more  immediately  from  the  people,  and  the 
members  hold  their  seats  for  a  much  shorter  time,  they  are  pre- 
sumed to  partake,  with  a  quicker  sensibility,  of  the  prevailing 
temper  and  irritable  disposition  of  the  times,  and  to  be  in  much 
more  danger  of  adopting  measures  with  precipitation,  and  of 
changing  them  with  levity.  A  mutable  legislation  is  attended 
with  a  formidable  train  of  mischiefs  to  the  community.  It 
weakens  the  force,  and  increases  the  intricacy  of  the  laws,  hurts 
credit,  lessens  the  value  of  property,  and  it  is  an  infirmity  very 
incident  to  republican  establishments,  and  has  been  a  constant 
source  of  anxiety  and  concern  to  their  most  enlightened  admi- 
rers, (a)  A  disposition  to  multiply  and  change  laws,  upon  the 
spur  of  the  occasion,  and  to  be  making  constant  and  restless 
experiments  with  the  statute  code,  seems  to  be  the  natural  dis- 
ease of  popular  assemblies.  In  order,  therefore,  to  counteract 
such  a  dangerous  propensity,  and  to  maintain  a  due  portion  of 
confidence  in  the  government,  and  to  insure  its  safety  and  char- 
•  acter  at  home  and  abroad,  it  is  requisite  that  another  body  of 
men,  coming  likewise  from  the  people,  and  equally  responsible 
for  their  conduct,  but  resting  on  a  more  permanent  basis,  and 
constituted  with  stronger  inducements  to  moderation  in  debate, 
and  to  tenacity  of  purpose,  should  be  placed  as  a  check  upon 
the  intemperance  of  the  more  popular  department,  (b) 

^  The  senate  has  been,  from  the  first  formation  of  the  govern- 
ment, divided  into  three  classes  ;  and  the  rotation  of  the  classes 
was  originally  determined  by  lot,  and  the  seats  of  one  class  are 
vacated  at  the  expiration  of  the  second  year,  and  one  third  of  the 
senate  are  chosen  every  second  year,  (c)  This  provision  was 
borrowed  from  a  similar  one  in  some  of  the  state  constitutions, 
of  which  Virginia  gave  the  first  example ;   and  it  is   admir- 


(a)  Federalist,  vol.  ii.  No.  62. 

(6)  The  constitution  of  Ehode  Island,  which  was  organized  and  went  into  operation 
in  1843,  has  constituted  the  senate  of  that  state  upon  conservative  principles,  while 
the  house  of  representatives  is  constructed  upon  the  basis  of  population,  giving  to 
each  city  and  town  a,  representative  in  a  ratio  to  its  number  of  inhabitants.  The 
senate  is  composed  of  only  one  member  from  each  city  or  town,  so  that  the  legisla- 
tive power  cannot  be  wielded  by  overwhelming  numbers  in  a  few  great  manufacturing 
towns  or  cities,  to  the  oppression  of  the  agricultural  towns.  It  is  a  salutary  and  prov-" 
ident  check  to  the  tyranny  of  majorities  over  minorities. 

(c)  Constitution  of  the  United  States,  art.  1,  sec.  3. 
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ably  calculated,  on  the  one  hand,  to  infuse  *into  the  *228 
senate,  biennially,  renewed  public  confidence  and  vigor ; 
and,  on  the  other,  to  retain  a  large  portion  of  experienced  mem- 
bers, duly  initiated  into  the  general  principles  of  national  policy, 
and  the  forms  and  course  of  business  in  the  house.  The  Vice- 
President  of  the  United  States  is  president  of  the  senate,  but 
has  no  vote,  unless  they  be  equally  divided,  (a)  It  would  seem 
to  be  the  better  opinion,  that  he  has  authority,  as  presiding  offi- 
cer, virtute  officii,  and  without  any  special  delegation  of  power 
by  the  senate,  to  preserve  order ;  but  from  some  scruples  on  that 
subject,  the  senate,  in  1838,  established  by  rule,  that  every  ques- 
tion of  order  should  be  decided  by  the  president  of  the  senate 
without  debate,  subject  to  an  appeal  to  the  senate,  (b) 

The  superior  weight  and  delicacy  of  the  trust  confided  to  the 
senate,  and  which  wiU  be  shown  more  fuUy  hereafter,  is  a  rea- 
son why  the  constitution  (c)  requires,  not  only  that  the  senators 
should  be  chosen  for  six  years,  but  that  each  senator  should  be 
thirty  years  of  age,  and  nine  years  a  citizen  of  the  United  States, 
and,  at  the  time  of  his  election,  an  inhabitant  of  the  state  for 
which  he  is  chosen.  The  same  age  was  also  requisite  for  a  Ro- 
man senator,  though  in  their  executive  offices  no  qualification  of 
age  was  required.  Nis  cetas  quidem  distinguebatur  quin  prima 
juventa  consulatum  ac  dictaturas  inirent.{d)  It  has  been  also 
deemed  iit  and  proper,  in  a  country  which  was  colonized  orig- 
inally from  several  parts  of  Europe,  and  has  been  disposed  to 
adopt  the  most  liberal  policy  towards  the  rest  of  mankind,  that 
a  period  of  citizenship,  sufficient  to  create  an  attachment  to  our 
government,  and  a  knowledge  of  its  principles,  should  render  an 
emigrant  eligible  to  office.  The  English  policy  is  not  quite  so 
enlarged.  No  alien  born  can  become  a  member  of  parliament. 
This  disability  was  imposed  by  the  act  of  settlement  of  12  Wm. 
III.  c.  2 ;  and  no  bill  of  naturaKzation  can  be  received  in  either 
house  of  parliament,  without  such  disabling  clause  in  it. 

(3.)  The  house  of  representatives  is  composed  of  House  of 
members  chosen  every  second  j^ar  by  the  people  of  the  representa- 
several  states,  who  are  qualified  electors  of  the  most 


(o)  Art.  1,  sec.  3.  (6)  Story's  Comm.  vol.  ii.  pp.  212,  213. 

(c)  Art.  1,  see's.  (d)  Tac.  Ann.  lib.  11,  22. 
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numerous  branch  of  the  legislature  of  the  state  to  which  they 
belong.  The  legislature  of  each  state  prescribes  the  times, 
places,  and  manner  of  holding  elections  for  representatives,  but 
congress  may,  at  any  time,  by  law,  make  or  alter  such  regula- 
tions, (a)  No  person  can  be  a  representative  until  he  has  attained 
the  age  of  twenty-five  years,  and  has  been  seven  years  a  citizen 
of  the  United  States,  and  is,  at  the  time  of  his  election,  an  in- 
habitant of  the  state  in  which  he  is  chosen.  (&) 
*229  *  The  qualifications  of  electors  of  the  assembly,  or  most 
numerous  branch  of  the  legislature,  in  the  several  state 
governments,  generally  are,  that  they  be  of  the  age  of  twenty- 
one  years  and  upwards,  and  free  resident  male  citizens  of  the 
state  in  which  they  vote  ;  and,  in  some  of  the  states,  they  are 
required  to  possess  property,  and  in' the  most  of  them  to  be 
white,  as  well  as  free  citizens.  The  description  is,  almost  every- 
where, so  large  as  to  include  aU  persons  who  are  of  competent 
discretion,  and  are  interested  in  the  welfare  of  the  government, 
and  liable  to  bear  any  of  its  duties  or  burdens.  The  house  of 
representatives  may,  therefore,  very  fairly  be  said  to  represent 
the  whole  body  of  the  American  people,  (c)     Some  of  the  state 


(a)  Art.  1,  sec  4, 

(i)  Art.  1,  sec.  2.  The  question  whether  the  indiTidnal  states  can  superadd  to,  or 
vary  the  qualifications  prescribed  to  the  representatire  by  the  constitution  of  the 
United  States,  is  examined  in  Jlr.  Justice  Story's  Commentaries  on  the  Constitution, 
Tol.  ii.  pp.  99-103.  But  the  objections  to  the  existence  of  any  such  power  appear  to 
me  to  be  too  palpable  and  weighty  to  admit  of  any  discussion. 

(c)  In  almost  all  the  states,  no  property  qualification  whatever,  not  even  paying  taxes, 
or  serriig  in  the  militia,  or  being  assessed  for  and  working  on  the  pnbUc  highway,  is 
requisite  for  the  exercise  of  the  right  of  suffrage.  Every  free  male  (and  in  a  majority 
of  the  states)  white  citizen  of  the  age  of  twenty-one  years,  and  who  sluill  have  been  a 
resident  for  some  short  given  period,  varying  in  those  states  from  two  years  to  three 
months,  is  entitled  to  vote.  In  Illinois  it  has  been  adjudged,  that  the  word  inhabitant, 
in  the  constitution  of  the  state,  means  all  persons  who  have  a  fixed  permanent  resi- 
dence  honajide,  and  not  one  casual  or  temporary,  and  that  a  residence  of  six  months 
entitles  every  inhabitant  to  vote  ; — that  under  the  ordinance  of  1787,  and  the  consti- 
tution of  the  state,  and  the  statutes  of  1819,  1821,  182.3,  1829,  and  1833,  aliens,  being 
residents,  are  entitled  to  vote,  though  the  djjtinction  between  citizens  and  inhabitants 
is  sustained  for  various  other  purposes  ;  and  that  it  belongs  to  the  states  respectively 
to  prescribe  the  qpalifications  of  persons  entitled  to  exercise  the  right  of  suffrage, 
not  only  as  to  state  but  to  congressional  elections.  Spragins  v.  Houghton,  2  Scam- 
mon,  377.  This  latitudinary  extension  of  the  right  of  suffrage  to  aliens,  seems  to  be 
peculiar  to  some  of  the  states  formed  out  of  the  Northwestern  Territory,  under  the 
ordinance  of  the  confederated  congress  in  1787.     The  State  of  Michigan  adopted  it; 
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constitutions  have  prescribed  the  same,  or  higher  q-ualifications 
as  to  property,  in  the  elected  than  in  the  electors,  and  some  of 


so  has  Wisconsin,  by  her  constitution  in  1846  ;  but  in  Ohio,  by  the  act  of  1831,  the 
right  of  suifrage  is  restricted  to  natural  bom  and  naturalized  citizens,  and  so  I  think 
it  ought  to  be  in  all  sound  policy ;  and  the  view  taken  of  the  subject  in  the  above 
case,  by  one  of  the  counsel  who  argued  the  cause,  is  a  masterly  argument.  In  the 
states  of  Massachusetts,  Connecticut,  Pennsylvania,  Delaware,  Georgia,  (the  words  of 
the  constitution  of  Georgia  are,  that  the  electors  shall  "have  paid  all  taxes  which 
may  have  been  required  of  them,  and  which  they  may  have  had  an  opportunity  of 
paying,  agreeably  to  law,  for  the  year  preceding  the  election,")  Ohio  and  Louisiana, 
the  elector  is  required,  in  addition  to  age  and  residence,  to  have  been  assessed  and 
paid,  or,  in  Ohio,  charged  with  a  state  or  county  tax,  or,  in  Connecticut,  to  have 
served  in  the  militia.  The  revised  constitution  of  Pennsylvania,  in  1838,  requires 
the  elector  to  have  resided  one  year  in  the  state,  and  ten  days  in  the  district,  imme- 
diately preceding  the  election,  and  having  within  two  years,  if  of  twenty-two  years 
of  age,  paid  a  tax,  assessed  ten  days  before  the  election.  And  in  the  amended  con- 
stitution of  Louisiana,  in  1 845,  the  qualification  of  having  paid  a  tax  is  dropped,  and 
the  elector  is  only  required  to  have  been  two  years  a  citizen  of  the  United  States,  or 
resident  in  the  state  for  two  consecutive  years  next  preceding  the  election,  and  the 
last  year  in  the  parish  where  he  proposes  to  vote,  and  no  person  shall  vote  except  in 
his  own  parish  or  election  precinct.  In  Khode  Island,  New  Hampshire,  Virginia, 
and  North  Carolina,  a  qualification  as  to  property  is  still  requisite.  The  Rhode 
Island  charter  of  1-663  prescribed  no  regulation  as  to  the  right  of  suffrage.  The  power 
of  admitting  freemen  was  exercised  by  the  general  assembly,  until  they  authorized 
the  towns  to  admit  freemen.  In  1 724  an  act  was  passed  by  the  general  assembly, 
providing  that  no  person  should  be  admitted  a  freeman,  unless  he  owned  a  freehold 
estate  of  a  certain  value,  or  was  the  eldest  son  of  such  a  freeholder.  Such  has  been 
the  law  ever  since,  and  the  requisite  value  of  the  estate  is  said  to  be  $134.  But  the 
new  constitution  of  Rhode  Island,  which  went  into  operation  in  May,  1843,  has  estab- 
lished and  defined  the  property  qualification  of  electors,  being  native  citizens,  as  to 
real  estate,  to  be  of  the  value  of  $134,  over  and  above  all  incumbrances,  and  together 
with  a  previous  residence  and  home  in  the  state  for  one  year,  and  of  six  months  in 
the  city  or  town  in  which  he  votes  ;  or,  without  it,  the  elector  must  have  had  his  resi- 
dence and  home  in  the  state  two  years,  and  in  the  town  or  city  in  which  he  votes,  six 
months  next  preceding  the  election,  and  his  name  must  be  registered  in  the  city  or 
town  before  the  end  of  December  preceding  the  election,  and  he  must  have  paid  a  tax 
of  $1,  or  been  enrolled  in  the  militia,  and  done  military  service  or  duty  therein.  No 
pauper  shall  be  permitted  to  be  registered  or  to  vote.  Naturalized  citizens  are  re- 
quired to  have  a  freehold  estate  of  the  value  before  required ;  and  no  person  can  vote 
to  impose  a  tax,  or  to  expend  money,  in  any  town  or  city,  unless  he  shall  have  paid 
a  tax  within  the  year  preceding,  upon  property  valued  at  least  at  $134.  These  pro- 
visions, together  with  that  relating  to  the  judicial  tenure  and  compensation,  mentioned 
infra,  at  p.  295,  render  the  aspect  of  the  constitution  of  that  state  more  wise  and  con- 
servative than  any  other  state  constitution  recently  formed  or  amended.  Indeed,  that 
constitution  seems  to  stand  preeminently  valuable  in  the  guards  it  introduces  against 
one  of  the  most  alarming  evils  incident  in  large  towns  and  cities  to  our  democratical 
establishments.  I  mean  the  fraudulent  abuse  of  the  right  of  suifrage.  The  previous 
residence  of  the  elector  in  the  town  or  ward  where  he  offers  his  vote,  and  his  ascer- 
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them  have  required  a  religious  test.     But  the  constitution  of 
the  United  States  requires  no  evidence  of  property  in  the  repre- 


tained  qualifications,  ought  to  be  defined  and  registered,  as  absolutely  essential  to  the 
order  and  purity  of  elections.  The  legal  provision  on  this  subject  in  Massachusetts 
is  valuable.  Every  citizen  must  have  resided  within  the  state  one  year,  and  within 
'  the  town  in  which  he  may  claim  a  right  to  vote,  six  months  preceding  the  election. 
The  selectmen  of  each  town,  ten  days  before  the  first  Monday  in  March,  and  before 
the  second  Monday  in  November,  annually,  are  to  make  out  a  correct  list  of  all  quali- 
fied voters  for  officers  to  be  elected  at  those  periods,  and  ten  d^ys  before  the  election 
to  cause  their  lists  to  be  posted  up  in  two  public  places  in  each  town.  The  selectmen 
are  also  to  rheet  in  session  within  forty-eight  hours  next  preceding  the  election,  to 
receive  evidence  of  the  qualification  of  persons  claiming  to  vote,  and  to  coi-rect  the 
lists,  and  to  meet  for  the  like  purpose  for  one  hour  on  the  day  of  election,  and  before 
the  opening  of  it.  The  moderator  at  town  meetings  refuses,  of  course,  to  receive  the 
votes  of  persons  not  on  the  list.  Mass.  li.  S.  pp.  63,  64.  The  constitution  of  the 
state  of  Florida,  of  1839,  contains  a  wholesome  provision  on  this  subject,  in  declaring 
that  the  legislature  should,  at  its  first  session,  provide  for  the  registration  of  all  the 
qualified  electors  in  each  county,  and  thereafter,  from  time  to  time,  of  all  who  may 
become  such  qualified  electors,  and  that  every  free  white  male  qualified  elector,  when 
he  offers  to  vote,  must  be  a  citizen,  and  have  had  his  home,  domicil,  or  permanent 
abode  in  the  state  for  two  years  next  preceding,  and  for  the  last  six  months  in  the 
county  in  which  he  offers  to  vote.  The  constitution  of  the  state  of  Texas,  of  1 845,  is 
quite  latitudinary  on  the  subject,  and  all  white  male  citizens  who  have  resided  in  the 
state  one  year,  and  six  months  in  the  district,  county,  city,  or  town,  are  entitled  to 
vote.  The  constitution  of  Iowa,  in  1 846,  goes  much  further,  and  gives  the  right  of 
suffrage  to  every  citizen  who  has  resided  in  the  state  six  months,  and  in  the  county 
thirty  days.  In  Virginia,  the  elector  must  be  either  a  freeholder  or  owner  of  a  lease- 
hold estate,  or  a  householder,  and  have  been  assessed  and  paid  taxes.  In  North  Car- 
olina, the  electors  of  the  senate  must  be  freeholders,  as  was  the  case  formerly  in  New 
York,  and  the  electors  of  the  house  of  commons  must  have  paid  public  taxes,  and 
none  but  freeholders  can  be  members  of  either  house  of  the  legislature.  In  Georgia, 
the  constitution  of  1789  required  a  property  qualification  in  the  members  of  the  legis- 
lature, over  and  above  the  amount  requisite  to  discharge  their  debts  ;  but  this  quali- 
fication was  dropped  in  the  amended  constitution  of  1798.  In  New  Hampshire,  a  state 
.  senator  must  be  seized  of  a  freehold  estate,  in  the  state,  in  his  own  right,  of  the  value 
of  i200,  and  a  state  assemblyman  must  have  an  estate  within  his  district,  of  the  value 
of  £100,  one  half  thereof  to  be  a  freehold.  Khode  Island  and  New  Jersey  were  the 
only  states  in  the  Union  that  brought  down  their  constitutions  from  1776  triumphantly 
against  every  assault ;  but  the  former  of  those  states  changed  its  constitution  in  1842, 
and  the  latter  in  1844.  The  progress  and  impulse  of  popular  opinion  is  rapidly  de- 
stroying every  constitutional  check,  every  conservative  element,  intended  iy  the  sages 
who  framed  the  earliest  American  constitutions,  as  safeguards  against  the  abuses  of 
popular  suffrage.  Thus,  in  Massachusetts,  by  the  constitution  of  1780,  a  defined  por- 
tion of  real  or  personal  property  was  requisite  in  an  elector,  and  that  qualification  was 
dispensed  With  by  the  amended  constitution  of  1821.  By  the  practice,  under  the  char- 
ters of  Ehode  Island  and  Connecticut,  a  property  qualification  was  requisite  to  con- 
stitute freemen  and  voters.  This  test  is  still  continued  in  Ehode  Island,  but  is  done 
away  with  in  Connecticut  by  their  constitution  of  1818.     The  New  York  constitution 
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sentatives,  nor  any  declaration  of  religious  belief.     He  is  only- 
required  to  be  a  citizen  of  the  competent  age,  and  free  from 


of  1777,  required  the  electors  of  the  senate  to  be  freeholders,  and  of  the  assembly 
to  be  either  freeholders,  or  to  have  rented  a  tenement  of  the  yearly  value  of  forty 
shillings.  The  amended  constitution  of  1821  reduced  this  qualification  down  to 
payment  of  a  tax,  or  performance  of  militia  duty,  or  assessment  and  work  on  the 
highways.  But  the  constitution,  as  again  amended  in  1826,  swept  away  all  these 
impediments  to  universal  suffrage.  In  the  further  Revised  Constitution  of  New 
York,  in  1846,  art.  3,  sec.  3,  5,  the  senate  is  divided  into  32  senator  districts, 
and  each  district  to  choose  one  senator.  So  the  members  of  assembly  are  to 
be  divided  into  128  assembly  disti-icts,  and  each  district  to  choose  one  member. 
This  appears  to  be  a  valuable  improvement  on  the  election  of  members  of  the  legis- 
lature. To  entitle  a  person  to  vote  in  the  election  districts,  he  must  have  been  a  citi- 
zen for  ten  days,  and  an  inhabitant  of  the  state  one  year  next  preceding  the  election, 
and  for  the  last  four  months  a  resident  of  the  county  where  he  may  oiier  to  vote,  and 
he  must  vote  in  the  election  district  of  which  he  shall  be  a  resident  at  the  time,  and 
for  thirty  days  next  preceding  the  election.  The  constitution  further  provides,  that 
for  the  purpose  of  voting,  no  person  should  be  deemed  to  have  gained  or  lost  a  resi- 
dence by  reason  of  his  presence  or  absence  while  emploj'ed  in  the  service  of  the 
United  States,  nor  while  engaged  in  the  navigation  of  the  watei-s  of  the  state,  or  of  the 
United  States,  or  of  the  high  seas,  nor  while  a  student  in  any  seminary  of  learning, 
nor  while  kept  at  any  almshouse  or  other  asylum  at  public  expense,  or  while  confined 
in  any  public  prison.  Art.  2,  sec.  1,  3.  These  provisions  are  very  good,  if  duly  and 
faithfully  construed  and  observed.  The  constitution  further  adds,  sec.  4,  that  laws 
shall  be  made  for  ascertaining,  by  proper  proofs,  the  citizens  who  shall  be  entitled  to 
the  right  of  suffrage.  There  was  the  same  as  this  last  provision  in  the  constitution 
of  1822,  and  the  legislature,  in  the  year  1840,  carried  the  constitutional  provision 
into  effect,  according  to  its  spirit  and  meaning,  by  the  act  entitled,  "  an  act  to  pre- 
vent illegal  voting  in  the  city  of  New  York,  and  to  promote  the  convenience  of  legal 
voters,''  63  sess.  c.  78,  by  dividing  the  city  into  election  districts,  and  providing  for 
a  registry  of  the  legal  voters  in  each  district,  to  be  made  in  each  year,  and  the  registry 
was  made  conclusive  evidence  of  the  right  of  pereons  so  registered  to  vote.  This  act 
worked  well,  and  was  admirably  calculated  to  prevent  illegal  voting  and  frauds  in 
election,  by  which  the  right  of  suflfrage  in  the  city  has  been  grossly  perverted  and 
abused.  But  the  registry  provision  was  repealed  on  the  28th  February,  1842,  (65th 
sess.  c.  56,)  and  the  abuses,  impositions,  and  frauds  attending  the  city  elections  left 
to  reassume  their  wonted  mischiefs.  The  constitutional  provision  of  1846,  as  it 
stands,  is  therefore,  a  delusive  provision,  unless  wiser  counsels  prevail  in  future  legis- 
latures. In  Maryland,  by  their  constitution  of  1776,  electors  were  to  be  freeholders, 
or  possessing  property  to  .-£30 ;  but  by  legislative  amendments  in  1801  and  1809, 
(and  amendments  are  allowed  to  be  made  in  that  state  by  an  ordinary  statute,  if  con- 
firmed by  the  next  succeeding  legislature, )  all  property  qualifications  were  disregarded. 
The  constitution  of  Virginia,  in  1776,  required  electors  to  be  freeholders;  but  the 
constitution  of  1830  reduced  down  the  property  qualifications  to  that  of  being  the 
owner  of  a  leasehold  estate,  or  a  householder.  In  Mississippi,  by  the  constitution  of 
1817,  electors  were  to  have  been  enrolled  in  the  militia,  or  paid  taxes  ;  but  those  im- 
pediments to  universal  suffrage  were  removed  by  the  new  constitution  of  1833.  So 
the  freehold  qualification,  requisite,  in  certain  cases,  by  the  constitution  of  Tennessee 
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any  undue  bias  or  dependence,  by  not  holding  any  office  under 
the  United  States,  (a) 

The  term  for  which  a  representative  is  to  serve,  ought  not  to 
be  so  short  as  to  prevent  him  from  obtaining  a  comprehensive 
acquaintance  with  the  business  to  which  he  is  deputed ;  nor  so 
fong  as  to  make  him  forget  the  transitory  nature  of  his  seat,  and 
his  state  of  dependence  on  the  appjobation  of  his  constitu- 
ents. It  ought  also  to  be  considered  as  a  fact  deeply  interesting 
to  the  character  and  utility  of  repreStentative  republics,  that  very 
frequent  elections  have  a  tendency  to  render  the  office  less  im- 
portant than  it  ought  to  be  deemed,  and  the  people  inattentive 
in  the  exercise  of  their  rights,  or  else  to  nourish  restlessness,  in- 
stability, and  factions ;  whilst,  on  the  other  hand,  long  intervals 
between  the  elections  are  apt  to  make  them  produce  too  much 
excitement,  and  consequently  to  render  the  periods  of 
*230  their  'return  a  time  of  too  much  competition  and  con- 
flict for  the  public  tranquillity.  The  constitution  has  cer- 
tainly not  deviated  in  this  respect  to  the  latter  extreme,  in.  the 
establishment  of  biennial  elections.  It  has  probably  selected  a 
medium,  which,  considering  the  situation  and  extent  of  our 
coimtry,  combines  as  many  advantages,  and  as  many  incon- 
veniences, as  any  other  term  which  might  have  been  inserted. 

The  representatives  are  directed  to  be  apportioned  among  the 
states,  according  to  numbers,  which  is  determined  by  adding  to 
the  whole  number  of  free  persons,  including  those  bound  to 
service  for  a  term  of  years,  and  exclusive  of  Indians  not  taxed, 
three  fifths  of  aU  other  persons,  (b)     The  number  of  represen- 

of  1796,  is  entirely  discontinued  by  the  constitution  of  1835.  All  the  states  and  con- 
stitutions, formed  since  1800,  have  omitted  to  require  any  property  qualifications  in 
an  elector,  except  what  may  be  implied  in  the  requisition  of  haying  paid  a  state  or 
county  tax ;  and  even  that  is  not  in  the  constitutions  more  recently  formed  or  amend- 
ed, except  in  the  Rhode  Island  constitution  of  1843.  In  some  of  the  states,  as  in 
New  Hampshire,  for  instance,  a  property  qualification  is  stiU  required  in  the  elected, 
as  goTemor  or  as  members  of  the  two  houses  of  the  legislature.  Such  a  rapid  course 
of  destruction  of  the  former  constitutioiial  checks  (and  of  which  further  examples  are 
hereafter  noticed,  see  infra,  p.  295,  note)  is  matter  for  grave  reflection ;  and  to  coun- 
teract the  dangerous  tendency  of  such  combined  forces  as  universal  suffrage,  frequent 
elections,  all  ofSces  for  short  periods,  ail  oflicers  elective,  and  an  unchecked  press ;  and 
to  prevent  them  from  racking  and  destroying  our  political  machines,'  the  people  must 
have  a  larger  share  than  tisual  of  that  wisdom  which  is  Jirst  pure,  then  peaceable,  gentle, 
and  easy  to  be  entreated. 

(a)  Art.  1,  sec.  6.  (6)  Ibid.  sec.  2. 
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tatives  cannot  exceed  one  for  every  thirty  thousand,  biit  each 
state  is  entitled  to  have  at  least  one  representative.  The  actual 
enumeration  or  census  of  the  inhabitants  of  the  United  States 
is  to  be  made  every  ten  years,  and  the  representatives  newly 
apportioned  upon  the  same,  under  a  new  ratio,  according  to  the 
relative  increase  of  the  population  of  the  states,  (a)  The  num- 
ber fixed  by  the  constitution  in  the  first  instance,  and  until  a 
census  was  taken,  was  sixty-five  members.  The  apportionment 
under  the  fourth  Census,  by  the  act  of  congress  of  7th  March, 
1822,  was  to  a  ratio  of  one  representative  for  every  forty  thou- 
sand persons  in  each  state,  and  it  made  the  whole  number  of 
representatives  amount  to  two  hundred  and  thirteen  members. 
Under  the  fifth  census,  completed  in  1831,  and  which  made  the 
population  of  the  United  States  amount  to  twelve  millions 
eight  hundred  and  fifty-six  thousand  persons,  the  ratio  of  repre- 
sentation was  enlarged  to  one  representative  for  every  forty- 
seven  thousand  and  seven  hundred  persons,  making  in  the 
whole,  two  hundred  and  forty  members,  (b)     The  rule  of  appor- 


(a)  Art.  1,  sec.  2. 

(6)  Act  of  congress,  May  22d,  1832,  c.  91.  In  1836  the  territories  of  Michigan  and 
Arkansas  were  admitted  as  states  into  the  Union.  See  infra,  p.  384.  And  in  1845 
the  territories  of  Iowa  and  Florida  were  also  admitted  as  states.  See  infra,  p.  384. 
And  in  1846  the  territory  of  Wisconsin,  and  in  1845  the  republic  of  Texas.  Id.  By 
the  6th  census,  completed  in  1841,  the  number  of  persons  in  the  United  States  was 
17,069,453,  making  an  increase  over  the  census  of  1830,  of  4,202,646  inhabitants,  and 
showing  a  gain  in  a  ratio  exceeding  32^  per  cent,  for  the  last  ten  years ;  and  by  the 
act  of  congress  of  June  25,  1842,  c.  47,  the  ratio  of  representation  was  enlarged  to 
one  representative  for  every  70,6So  persons  in  each  state,  and  one  additional  represen- 
tative for  each  state  having  a  greater  fraction  than  one  moiety  of  the  said  ratio.  This 
ratio  reduced  the  number  of  the  members  of  the  house  of  representatives,  after  the 
3d  of  March,  1843,  to  223  members,  besides  a  delegate  from  the  three  territories  then 
existing.  By  this  reduction,  and  with  the  addition  of  members  from  the  new  states, 
the  house  of  representatives  consisted,  on  the  1st  of  January,  1847,  of  230  members, 
and  representation  hy  delegates  of  certain  territories  had  ceased.i  The  act  of  con- 
gress last  mentioned  also  prescribed,  that  the  number  of  representatives  in  each  state, 
under  the  apportionment,  should  be  elected  by  districts  composed  of  contiguous  terri- 
tory, equal  in  number  to  the  number  of  representatives  to  which  the  state  should  be 
entitled ;  and  that  no  one  district  should  elect  more  than  one  representative.    This 


■  By  the  census  completed  in  1851,  the  number  of  inhabitants  in  the  United  States  is 
23,191,876.  By  the  twenty-fifth  section  of  the  act  of  May  23, 1850,  233  representatives  are 
to  be  apportioned  among  the  states. 
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tionmeht  of  the  representatives  among  the  several  states  accord- 
ing to  numbers,  has  been  attended  with  great  difficiilties  in  the 
application,  because  the  relative  numbers  in  each  state  do  not, 
and  never  will,  bear  such  an  exact  proportion  to  the  aggregate, 
that  a  common  divisor  for  aU  will  leave  no  fraction  in  any  state. 
Every  decennial  apportionment  has  raised  and  agitated  the  em- 
barrassing question.  As  an  absolute,  exact,  relative  equality 
is  impossible,  the  principle  which  has  ultimately  prevailed,  is 
the  principle  of  approximation,  by  making  the  apportionment 
among  the  several  states  according  to  their  numbers,  as  near  as 
may  be.  This  is  done  by  allowing  to  every  state  a  member 
for  every  fraction  of  its  numbers,  exceeding  a  moiety  of  the 
ratio,  and  rejecting  all  representations  of  fractions  less  than  a 
moiety,  {a) 

The  rule  of  apportionment  established  by  the  constitution  is 
exposed  to  the  objection  that  three  fifths  of  the  slaves  in  the 
southern  states  are  computed  in  establishing  the  apportion- 
ment of  the  representation.     But  this  article  was  the  result  of 


direction  was  authorized  by  the  provision  in  the  constitution,  (art.  1,  sec.  4,)  that  "  the 
times,  places,  and  manner  of  holding  elections  for  senators  or  representatives  shall  be 
prescribed  in  each  state  by  the  legislature  thereof;  but  the  congress  may  at  any  time, 
by  law,  make  or  alter  such  regulations,  except  as  to  the  place  of  choosing  senators." 
The  election  of  members  of  congress  by  districts  had  been  heretofore  adopted  in  some 
of  the  states,  and  not  in  others.  Uniformity  on  the  subject  was  desirable,  and  the 
measure  itself  was  recommended  by  the  wisdom  and  justice  of  giving,  as  far  as  possi- 
ble, to  the  local  subdivisions  of  the  people  of  each  state,  a  due  influence  in  the  choice 
of  representatives,  so  as  not  to  leave  the  aggregate  minority  of  the  people  in  a  state, 
though  approaching  perhaps  to  a  majority,  to  be  wholly  overpowered  by  the  com- 
bined action  of  the  numerical  majority,  without  any  voice  whatever  in  the  national 
councils. 

(a)  See  Story's  Comm.  on  the  Constitution,  vol.  ii.  pp.  141-171,  where  the  subject 
is  fully  examined,  and  the  opinion  of  Mr.  Jefferson  on  the  one  side,  and  Mr.  Webster's 
report  in  the  senate,  in  April,  1832,  on  the  other,  are  given  at  large.  These  docu- 
ments contain  the  substance  of  the  arguments  for  and  against  the  principle  of  appor- 
tionment as  adopted  and  settled  by  congress.  The  same  difficulty  arose  in  tlie  legis- 
lature of  New  York,  in  1791,  on  the  apportionnpeut  of  the  state  representation,  accord- 
ing to  the  census  then  recently  taken,  and  the  same  principle  of  approximation  was 
adopted ;  and  the  author  of  this  note  was  then  one  of  the  members  of  the  House  of 
Assembly  who  concun-ed  in  that  rule.  (Journal  of  the  Assembly  of  New  York  for 
1791,  p.  26.)  But  the  constitution  of  New  York  gave  greater  facility  to  such  a  rule, 
for  it  directed  the  senators  in  each  district  to  be  apportioned  according  to  the  number 
of  the  qualified  electors,  as  near  as  may  be ;  and  this  is  the  manner  in  which  the  amended 
constitution  of  1822  expresses  itself  on  the  subject. 
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necessity,  and  grew  out  of  the  fact  of  the  existence  *  of  *  231 
domestic  slavery  in  a  portion  of  our  country.  The 
evil  has  been  of  too  long  standing,  and  is  too  extensive  and  too 
deeply  rooted  to  be  speedily  eradicated,  or  even  to  be  discussed 
without  great  judgment  and  discretion.  But  the  same  rule 
which  apportions  the  representatives,  extends  to  direct  taxes ; 
and  the  slaves  in  the  southern  states,  while  they  give  those 
states  an  increased  number  of  representatives,  contribute,  on 
the  other  hand,  when  that  mode  of  taxation  is  resorted  to, 
equally  to  increase  the  measure  of  their  contributions,  (a)" 

The  number  of  the  house  of  representatives  would  seem  to 
be- quite  large  enough,  on  its  present  computation;  and,  unless 
the  ratio  be  hereafter  enlarged  from  time  to  time,  as  the  exigency 
may  require,  the  house  would  be  in  danger  of  increasing  too 
rapidly,  and  would  probably  become,  in  time,  much  too  un- 
wieldy a  body  for  convenience  of  debate  and  joint  consultation. 
A  due  acquaintance  with  the  local  interests  of  every  part  of  the 
Union  ought  to  be  carried  into  the  house,  and  a  sufficient  num- 
ber collected,  for  all  the  purposes  of  information,  discussion,  and 
diffusive  sympathy  with  the  wants  and  wishes  of  the  people. 
When  these  objects  are  obtained,  any  further  increase  neither 
promotes  deliberation,  nor  increases  the  public  safety.  All 
numerous  bodies  of  men,  although  selected  with  the  greatest 
care,  are  too  much  swayed  by  passion,  and  too  impatient  of 
protracted  deliberation. 

The  United  States,  in  their  improvements  upon  the  exercise 
of  the  right  of  representation,  may,  as  we  apprehend,  claim  pre- 
eminence over  all  other  governments,  ancient  and  modern.  Our 
elections  are  held  at  stated  seasons,  established  by  law.  The 
people  generally  vote  by  ballot,  in  small  districts,  and  pub- 
lic officers  preside  over  the  elections,  receive  the  votes,  and 
maintain  order  and  fairness,  (b)     Though  the  competition  be- 

(a)  Federalist,  vol.  ii.  No.  54. 

(6)  Voting  by  ballot  was  introduced  in  the  province  of  Massachusetts  in  1634.  In 
New  York,  the  people  voted  viva  voce,  until  after  the  Eevolution,  and  then  voting  by 
ballot  was  constitutionally  established.  Elections  in  Virginia  and  Kentucky  are  still 
viva  voce,  and  not  by  ballot,  and  this  provision  is  established  by  the  existing  constitu- 
tions of  those  states.  In  Georgia,  also,  by  the  constitution  of  1790,  all  elections  by 
the  people  were  by  votes  viva  voce ;  but  the  legislature  might  otherwise  direct ;  and 
they  have  since  declared  all  elections  to  be  by  ballot. 
21* 


246  JURISPEUDENCE    OF  [PAET  H. 

*232  tween  candidates  is  active,  and  the  zeal  *of  rival 
parties  sufficiently  excited,  the  elections  are  everywhere 
conducted  with  tranquillity.  The  legislature  of  each  state 
prescribes  the  times,  places  and  manner  of  holding  elections, 
subject,  however,  to  the  interference  and  control  of  congress, 
which  is  permitted  them  for  the  sake  of  their  own  preservation, 
and  which,  it  is  to  be  presumed,  they  will  not  be  disposed  to 
exercise,  except  when  any  state  shall  neglect  or  refuse  to  make 
adequate  provision  for  the  purpose.  The  privilege  of  voting,  as 
we  have  already  seen,  is  conferred  upon  all  persons  who  are  of 
sufficient  competency  by  their  age,  and  of  sufficient  ability  to 
take  care  of  themselves.  The  ancient  Greeks  and  Romans  had 
not  only  very  imperfect  notions  of  the  value  of  representation, 
but  the  number  and  power  of  their  popular  assemblies  were  so 
great,  and  they  were  so  liable  to  disorder,  as  to  render  it  a  very 
provident  measure  with  them,  to  be  guarded  in  diffiising  the 
privileges  of  free  citizens.  Not  a  tenth  part  of  the  people  of 
Athens  were  admitted  to  the  privilege  of  voting  in  the  assem- 
blies of  the  people  ;  and,  indeed,  nine  tenths  of  the  inhabitants 
throughout  all  Grreece  were  slaves,  (a)     In  Sparta,  the  number 


(a)  Mitford's  Greece,  toI.  i  pp.  354,  357.  In  the  treatise  of  G.  F.  SfhSmann,  a 
profound  Gennan  scholar,  De  Comitiis  Atheniensinra,  published  in  I.atin  in  1819,  and 
translated  into  English,  at  Cambridge,  in  England,  in  1^35,  the  democratical  gOTem- 
ment  of  Athens  is  discussed  with  masterly  erudition.  He  states,  that  daring  the 
tigor  of  the  Athenian  democracj,  eTery  citizen  of  the  age  of  eighteen  had  a  right  to 
hold  offices,  and  to  gire  a  Toie  at  the  assemblies  of  the  people.  That  the  most 
crowded  assemblies  rarely  exceeded  8,000,  though  Attica  contained  20,000  citizens ; 
pp.  65,  69,  128.  That  all  were  reckoned  citizens  whose  parents  were  both  such ;  p.  66. 
To  assume  ualawfullT  the  rights  of  a  citizen,  was  ponished  by  being  sold  into  slaTery ; 
p.  74.  The  assemblies  of  the  people  were  conrened  by  magistrates,  (Prytanes  and 
Strateffi,)  and  the  chairmen  or  presidents  {Pnjtanes  and  Prfjidrij  presided  at  them,  and 
proposed  the  subjects  to  be  discussed,  and  had  the  bills,  which  had  been  previously 
prepared  and  sanctioned  by  the  senate,  (for  the  fundamental  law  allowed  none  others 
to  be  considered,)  recited,  and  gave  permission  to  the  orators  to  speak,  tboogh  the 
liberty  of  addressing  the  people  on  tfce  subject  from  the  Bc-ma  was  open  to  all  The 
chairman  also  put  the  question  to  Tote,  whether  to  adopt  or  reject  the  proposition. 
The  assembly  had  the  right  to  rary  or  alter  it ;  pp.  53,  81,  90, 101,  104,  107,  130,  245. 
Tho  people  generally  Toted  by  show  of  hands,  and  sometimes  by  ballot ;  p.  127. 
They  Toted  by  tribes,  (of  which  there  were  ten.)  but  a  majority  of  the  whole  assembly, 
collectiTely,  decided. 

The  structure  and  history  of  the  Athenian  democracy  has  much  to  warn,  and  rery 
little  to  console  the  friends  of  freedom.  From  the  incurable  defect,  among  others,  of 
assembling  the  people  to  make  laws  in  masses,  and  not  by  representation,  and  jrom 
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of  votes  was  fixed  at  ten  thousand.  In  Rome,  this  privilege 
was  for  many  ages  confined  to  the  Pomoeria  of  the  city,(a)  and 
it  continued  to  be  so  confined,  and  to  be  tolerable  in 
its  operations,  until  the  memorable  social  war  *  ex-  *  233 
tended  it  to  all  the  inhabitants  of  Italy,  south  of  the 
Rubicon  and  the  Arnus.  As  no  test  of  property  or  character 
was  required,  and  as  the  people  assembled  within  the  walls  of 
Rome  in  immense  masses,  and  not  merely  to  vote,  but  to  make 
laws,  this  great  innovation  produced  the  utmost  anarchy  and 


the  want  of  a  due  and  well-defined  separation  of  the  powers  of  government  into  dis- 
tinct departments,  that  celebrated  republic  became  violent  and  profligate  in  its  career, 
and  ended  in  despotism  and  slavery.  The  general  assemblies  of  the  people,  without 
any  adequate  checks,  assumed  and  exercised  all  the  supreme  powers  of  the  state,  leg- 
islative, executive,  and  judicial. 

(6)  Thii-ty-five  tribes  voted  in  the  comitia  held  in  the  city  of  Rome ;  but  the  city 
tribes  (Plebs  urbana)  consisted  only  of  four  within  the  walls  of  the  city,  and  the  Liberti 
were  inscribed  in  the  city  tribes.  The  other  thirty-one  tribes  were  rural  tribes,  who 
occupied  the  lands  for  a  considerable  district  of  country  around  the  city,  and  they 
were  the  ruling  and  influential  body.  See  Lond.  Q.  Review,  No.  112,  for  June,  1836, 
the  Review  of  Professor  Druman's  History  of  Rome.  But  the  Roman  slaves  were 
not  represented,  and  Rome  exercised  the  right  of  absolute  sovereignty  over  the 
dominions  of  its  auxiliaries.  The  Roman  citizens,  who  exclusively  exercised  as 
voters  the  powers  of  government,  bore,  therefore,  a  very  small  proportion  in  num- 
bers to  the  gross  amount  of  the  inhabitants.  The  Roman  mode  of  passing  laws,  and 
voting  in  their  comitia,  was  orderly,  and  under  great  checks,  during  the  best  periods 
of  the  government.  When  a  law  was  proposed  and  discussed,  and  the  religious  rites 
duly  performed,  and  no  intercession  made,  the  people  proceeded  to  vote,  and  every 
citizen  was  ordered  to  repair  to  his  century.  The  method  of  voting  was  originally 
viva  voce,  but  after  the  year  of  the  city  614,  it  was  by  ballot  by  the  leyes  tabellaricc, 
which  applied  equally  to  the  election  of  magistrates,  to  public  trials,  and  to  making 
and  repealing  laws.  The  people  were  made  to  pass  in  order  over  some  narrow 
planks,  called  ponies,  into  the  septa,  or  enclosures,  where  certain  oflBcers  delivered  to 
every  voter  two  tablets,  one  for  and  one  against  the  proposition,  and  each  person 
threw  into-a  chest  which  of  them  he  pleased,  and  they  were  pointed  off,  and  the  great- 
est number  of  points,  either  way,  determined  the  sense  of  the  century,  and  the  greatest 
number  of  centuries  passed  for  the  voice  of  the  whole  people,  who  either  passed  or 
rejected  the  law.  See  Heineccius's  Antiquit.  Rom.  Jur.  lib.  1,  tit.  2,  sec.  3-11. 
Opera,  torn,  iv.,  where  the  ancient  learning  on  the  subject  is  collected.  And  see 
Hooke's  Rom.  Hist.  b.  1,  c.  7,  sec.  4,  note,  Cicero  condemned  the  secret  vote  by 
ballot,  as  being  a  cover  for  corrupt  and  hypocritical  votes.  His  object  was  to  obtain 
or  measure  the  moral  value  of  the  votes  by  a  consideration  of  the  persons  who  gave 
them.  Cic.  De  Legibus,  b.  3.  Mr.  Barnham,  the  translator  of  Cicero's  Treatises, 
DeRepublica  and  De  Legibus,  in  his  note  to  b.  3,  De  Legibus,  learnedly  discusses  the 
superior  value  and  safety  of  open  voting  by  poll ;  but  the  orderly  and  specific  mode 
of  voting  by  ballot  seems  to  render  the  latter  preferable  in  that  point  of  view. 
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corruption,  and  has  justly  been  regarded  as  precipitating  the 
fall  of  that  commonwealth,  {a) 

The  English  nation,  in  common  with  the  other  feudal  govern- 
ments of  Europe,  anciently  enjoyed  the  blessings  of  popular 
representation,  and  the  knights,  citizens,  and  burgesses  were 
intended  to  represent  the  farmers,  merchants,  and  manufacturers, 
being  the  several  orders  and  classes  of  people  of  which  the  na- 
tion was  composed.  (6)     But  the  mutations  of  time  and  com- 


(a)  Montesquieu's  Esprit  des  Loix,  torn,  i.  lib.  2,  c.  2.  Grand,  et  Decad.  des  Horn, 
c.  9.  Augustus  allowed  the  Decnrions,  or  privileged  citizens,  in  the  prorincial  char- 
tered cities  in  Italy,  to  vote  at  home  for  Roman  magistrates,  and  to  send  in  writing 
their  ballots  under  seal  to  the  polls  at  Rome.  This,  says  Suetonius,  was  conferring 
upon  them,  in  a  degree,  the  privileges  and  dignity  of  Rome  itself.  Sueton.  Aug. 
c.  46. 

(6)  1  Black.  Com.  174.  Millar  on  the  English  Constitution,  b.  2,  c.  6,  sec.  1.  In 
all  the  northern  nations,  says  Turner,  in  his  learned  History  of  England  during  the 
Middle  Ages,  vol.  i.  416,  great  councils  were  attached  to  the  ruling  chief,  from  their 
first  emerging  from  the  woods  of  Germany.  The  destruction  of  the  Anglo-Saxon 
nobility,  in  their  revolts  against  William  the  Conqueror,  and  the  confiscation  of  their 
property  among  his  Norman  barons,  had  annihilated  the  members  of  their  ancient 
wittenagemots,  but  did  not  terminate  the  institution.  The  Norman  barons  were  as 
independent  as  the  Saxon  witena,  and  they  surrounded  the  sovereign  in  a  national 
council,  as  well  after  the  conquest  as  before.  But  though  the  national  councils,  which 
were  common  to  the  Celtic  and  Teutonic  tribes,  may  have  contained  within  them  the 
germ  of  the  English  parliament,  yet  the  modem  antiquarians  generally  conclude,  that 
the  Anglo-Saxon  wittenagemot  had  no  representation  of  the  ceorls,  or  inferior  free- 
men. It  consisted  of  the  monarch,  the  aristocracy,  and  the  clergy,  with  very  little  of 
the  real  liberty  of  deliberation  and  voting.  Hallam  on  the  Middle  Ages,  u.  8,  part  1. 
Turner's  Hist,  of  the  Anglo-Saxons,  vol.  iii.  Palgrave's.Hist.  of  England,  vol.  i.  Sir 
Wm.  Betham's  Dignities,  Feudal  and  Parliamentary.  The  latter  writer  concludes, 
from  a  careful  examination  of  an  immense  mass  of  ancient  documents,  that  there  ex- 
isted no  deliberative  legislative  assembly  in  England  prior  to  the  reign  of  Hen.  III. 
That  was  the  era  of  the  establishment  of  magna  charta,  which  declared  that  no  tax- 
ation (the  three  feudal  aids  excepted)  was  to  be  imposed  but  by  parliament,  which  was 
to  consist  of  the  higher  clergy  and  nobility,  and  of  the  tenants  in  chief  under  the 
crown.  This  was  the  era  of  the  introduction  of  popular  representation  in  England, 
and  of  the  establishment  of  the  House  of  Commons  in  the  time  of  Hen.  m.  and 
Edward  I.  Lands  held  by  feudal  tenure  were  held  on  the  condition  of  performing 
certain  services  ;  and  being  performed  or  rendered,  the  feudatory  could  not  rightfully 
be  assessed  further  without  his  consent.  The  royal  towns  obtained  charters  of  privi- 
leges by  which  they  were  relieved  from  arbitrary  taxation  on  paying  or  rendering  the 
stipulated  assessments.  When  the  wants  of  the  crown  increased,  and  further  aids 
were  necessary,  it  was  deemed  expedient  for  the  king  and  his  council  of  peers  to  con- 
sult the  wishes,  and  take  the  consent  of  the  small  country  freeholders,  and  the  inhabi- 
tants of  the  cities  and  boroughs  ;  and  knights,  citizens,  and  burgesses  were  accordingly 
summoned  to  appear  by  representation  in  the  great  council  or  legislature  under  the 
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merce,  in  depopulating  ancient  boroughs,  and  in  establishing 
new  cities  and  great  manufacturing  establishments,  without 
any  direct  parliamentary  representation,  insensibly  changed  the 
structure  of  the  House  of  Commons,  and  rendered  it,  in  theory 
at  least,  a  very  inadequate  and  imperfect  organ  of  the  will 
of  the  nation.  Archdeacon  Paley  observed,  *  many  years  *  234 
ago,(a)  that  about  one  half  of  the  commons  were  elected 
by  the  people,  and  the  other  half  came  in  by  purchase,  or  by  the 
nomination  of  single  proprietors  of  great  estates.  So  extremely 
unequal  was  the  popular  vote  at  elections  in  England,  that 
less  than  seven  thousand  voters  returned  nearly  one  half  of  the 
House  of  Commons.  (6)     But  notwithstanding  the  great  imper- 


feudal  system.  The  first  edict  for  the  election  of  a  representation  of  the  commonalty 
of  the  realm  of  knights,  citizens,  and  burgesses,  from  counties,  cities,  and  boroughs, 
was  issued  under  the  usurpation  of  Simon  Montfort,  in  the  49th  of  Hen.  III.  The 
great  council  of  the  nation  had  hitherto  consisted  of  the  prelates  and  barons,  assisted 
by  the  officers  of  the  state,  and  the  judges. 

(a)  Moral  Philosophy,  p.  369,  edit.  1786. 

(6)  In  1831,  it  was  asserted,  that  out  of  six  hundred  and  fifty-eight  members,  of 
which  the  English  House  of  Commons  consisted,  the  number  of  four  hundred  and 
eighty-seven  were  elected  by  one  hundred  and  forty-four  peers,  and  one  hundred  and 
twenty-three  commoners.  In  1832  the  English  House  of  Commons  was  reformed  by 
three  several  statutes,  passed  to  amend  the  representation  of  the  people  of  England 
and  Wales,  Scotland  and  Ireland.  Under  the  first  of  these  statutes,  fifty-six  English 
boroughs  were  totally  disfranchised,  and  thirty  boroughs  were  reduced  each  to  the 
right  of  returning  only  one  member.  Twenty-two  new  boroughs  were  created,  with 
a  right  to  each  of  returning  two  members ;  and  Manchester,  Birmingham,  Leeds,  and 
SheflBeld,  were  among  the  towns  invested  with  that  privilege.  Sixteen  other  new 
boroughs  were  created,  with  the  right  to  each  of  returning  one  member.  Thirty-four 
shires  were  subdivided  in  respect  to  members  of  parliament,  so  as  to  give  an  increase 
of  sixty-three  knights.  The  qualifications  of  electors,  consisting  of  freeholders,  lessees, 
and  copyholders,  were  altered,  and  the  name  of  every  voter  required  to  be  previously 
registered.  The  number  of  members  of  the  reformed  House  of  Commons  consists  in 
the  aggregate  of  658,  the  same  number  as  before  the  reformed  bill,  viz  :  417  members 
for  England,  29  for  Wales,  53  for  Scotland,  105  for  Ireland.  By  the  English  reform 
act  of  2  Wm.  IV.  c.  45,  the  qualifications  of  electors  of  the  commons  house  of  Parlia- 
ment, for  knights  of  the  shires,  were  substantially  as  follows  :  That  they  must  have  a 
freehold  or  copyhold  estate  in  possession,  or  as  lessee  or  assignee  in  possession  of  the 
unexpired  residue  of  a  term  of  sixty  years,  of  the  clear  yearly  value  in  either  case  of 
not  less  than  £10,  above  all  rents  and  charges  thereon  ;  or  of  the  unexpired  residue  in 
possession  of  a  term  of  twenty  years,  of  the  clear  yearly  value  of  £50,  above  all  rents 
and  charges ;  or  be  a  tenant  in  occupation  of  lands,  liable  to  a  yearly  rent  of  £50.  The 
elector  must  also  have  been  duly  registered,  and,  to  be  entitled  to  the  registry,  he  must 
have  been  in  the  actual  possession  of  the  house,  or  of  the  rents  and  profits  thereof,  for 
six  months  previous  to  the  last  day  of  July  in  each  year.     The  elector  for  citizens 
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fection  of  the  constitution  of  the  English  House  of  Commons, 
if  it  were  to  be  tested  by  the  arithmetical  accuracy  of  our  own 
political  standards,  nevertheless,  in  aU  periods  of  English  his- 
tory, it  felt  strongly  the  vigor  of  the  popular  principle.  While 
on  the  continent  of  Europe  the  degeneracy  of  the  feudal  system, 
the  influence  of  the  papal  hierarchy,  the  political  maxims  of  the 
imperial  or  civil  law,  and  the  force  of  standing  armies,  extin- 
guished the  bold  and  irregular  freedom  of  the  Gothic  govern- 
ments, and  abolished  the  representation  of  the  people,  the  Eng- 
lish House  of  Commons  continued  to  be  the  asylum  of  Euro- 
pean liberty ;  and  it  maintained  its  station  against  all  the 
violence  of  the  Plantagenet  line  of  princes,  the  haughty  race  of 
the  Tudors,  and  the  unceasing  spirit  of  despotism  in  the  house  of 
Stuart.  And  when  we  take  into  consideration  the  admirable 
plan  of  their  judicial  poKty,  and  those  two  distinguished  guar- 
dians of  civil  liberty,  trial  by  jvay,  and  the  freedom  of  the  press, 
it  is  no  longer  a  matter  of  astonishment  that  the  nation,  in  full 
possession  of  those  inestimable  blessings,  should  enjoy  greater 
security  of  person  and  property  than  ever  was  enjoyed  in  Athens 
or  Sparta,  Carthage  or  Rome,  or  in  any  of  the  commonwealths 
of  Italy,  during  the  period  of  the  middle  ages. 

I  proceed  next  to  consider  the  privileges  and  powers  of  the 
two  houses  of  congress,  both  aggregately  and  separately.  The 
congress  is  to  assemble  at  least  once  in  every  year,  and  such 
meeting  shall  be  on  the  first  Monday  in  December,  unless  they 
by  law  appoint  a  different  day.  (a) 


and  burgesses  must  occupy,  as  owner  or  tenant,  a  hoase  or  bmlding,  either  separately 
or  jointly,  with  land  within  the  borough,  of  the  clear  yearly  value  of  £10,  and  rated  to 
the  poor-rate,  and  been  dtily  registered,  and  a  resident  for  six  months  previotis  to  the 
last  day  of  July  in  each  year.  The  regulations  respecting  the  registry  and  the  reris- 
ion  of  the  lists,  are  specific  and  minute,  to  guard  more  effectually  against  the  destmc- 
tive  evil  of  fraudulent  and  spurious  votes.  No  person  is  entitled  to  rote  unless  his 
name  appears  on  the  register  of  electors,  and  his  qualifications  cannot  be  ques- 
tioned, at  the  polk,  except  on  three  points:  (I)  His  identity  with  the  person  regis- 
tered ;  (2)  as  to  having  voted  already  at  the  election ;  (3)  that  he  continues  to  possess 
the  registered  qualification.! 
(a)  Art.  1,  sec.  4. 


'  See  Statute  6  Vic.  c.  18,  §  80-83. 
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*Each  house  is  made  the  sole  judge  of  the  Privileges 

election  return  and  qualifications  of  its  mem-    *235  ?^  *®  '™ 

*  houses       of 

bers.  {a)      The   same   power  is  vested  in   the  congress. 

British  House  of  Commons,  and  in  the  legislatures  of  the  sev- 
eral states ;  and  there  is  no  other  body  known  to  the  constitu- 
tion, to  which  such  a  power  might  safely  be  trusted.  It  is 
requisite  to  preserve  a  pure  and  genuine  representation,  and  to 
control  the  evils  of  irregular,  corrupt,  and  tumultuous  elections ; 
and  as  each  house  acts  in  these  cases  in  a  judicial  character,  its 
decisions,  like  the  decisions  of  any  other  court  of  justice,  ought 
to  be  regulated  by  known  principles  of  law,  and  strictly  adhered 
to,  for  the  sake  of  uniformity  and  certainty.  A  majority  of  each 
house  constitutes  a  quorum  to  do  business,  but  a  smaller  num- 
ber may  adjourn  from  day  to  day,  and  compel  the  attendance 
of  absent  members,  in  such  manner  and  under  such  penalties  as 
each  house  may  provide,  (b)  Each  house,  likewise,  determines 
the  rules  of  its  proceedings,  and  can  punish  its  members  for 
disorderly  behavior ;  and,  with  the  concurrence  of  two  thirds, 
expel  a  member,  (c)  Each  house  is  likewise  bound  to  keep  a 
journal  of  its  proceedings,  and  from  time  to  time  publish  such 
parts  as  do  not  require  secrecy,  and  to  enter  the  yeas  and 
nays  on  the  journal,  on  any  question,  when  desired  by  one'  fifth 
of  the  members  present,  (d)  Neither  house,  during  the  session 
of  congress,  can,  without  the  assent  of  the  other,  adjourn  for 
more  than  three  days,  nor  to  any  other  place  than  that  in  which 
the  two  houses  shall  be  sitting,  (e)  The  members  of  both 
houses  are  likewise  privileged  from  arrest  during  their  attend- 
ance on  congress,  and  in  going  to  and  returning  from  the  same, 


(o)  Art.  1,  sec.  5. 

(6)  In  the  English  House  of  Commons  forty  members  are  requisite  to  form  a 
quorum  for  business ;  but  in  1833  the  requisite  number  was  reduced  to  twenty,  so  far 
as  related  to  the  morning  sittings,  appropriated  to  private  business  and  petitions.  The 
House  of  Lords  may  proceed  to  business  if  only  three  lords  be  present. 

(c)  The  power  of  expulsion  is  in  its  nature  discretionary,  and  its  exercise  of  a 
more  summary  character  than  the  power  of  judicial  tribunals.  Case  of  J.  Smith,  1807. 
The  cases  are  numerous  in  which  members  of  the  House  of  Commons  in  England 
have  been  called  to  account  and  punished  by  admonition,  imprisonment,  or  expulsion, 
as  the  case  might  reqidre,  for  offensive  words  or  conduct  before  the  house.  May's 
Treatise  on  the  Law  of  Parliament,  p.  80. 

{d)  Art.  1,  sec.  5.  (e)  Art.  1,  sec.  5. 
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except  in  cases  of  treason,  felony,  and  breach  of  the  peace,  (a) 
These  privileges  of  the  two  houses  are  obviously  necessary  for 
their  preservation  and  character ;  and,  what  is  still  more  impor- 
tant to  the  freedom  of  deliberation,  no  member  can  be  questioned 
out  of  the  house  for  any  speech  or  debate  therein,  (i) 

There  is  no  power  expressly  given  to  either  house  of  con- 
gress to  punish  for  contempts,  except  when  committed 
*  236  *  by  their  own  members ;  but  in  the  case  of  Anderson, 
who  was  committed,  by  order  of  the  house  of  repre- 
sentatives, for  a  contempt  of  the  house,  and  taken  into  custody 
by  the  sergeant-at-arms,  an  action  of  trespass  was  brought 
against  the  officer,  and  the  question  on  the  power  of  the  house 
to  commit  for  a  contempt,  was  carried  by  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  (c)  The  court  decided 
that  the  house  had  that  power,  and  that  it  was  an  implied 
power,  and  of  vital  importance  to  the  safety,  character,  and  dig- 
nity of  the  house.  The  necessity  of  its  existence  and  exercise 
was  founded  on  thfi  principle  of  self-preservation ;  and  the 
power  to  punish  extends  no  further  than  imprisonment,  and  that 
will  continue  no  longer  than  the  duration  of  the  power  that 


(a)  Art.  1,  sec.  6.  This  privilege  is  confined  to  the  members,  and  does  not  extend 
to  their  servants,  and  it  applies  as  well  to  arrests  on  execution  as  to  arrests  on  mesne 
process.  The  arrest  is  illegal  and  void,  and  after  the  cessation  of  the  privilege,  the 
member  may  be  arrested  de  novo  for  the  same  cause.  If  elected  a  member  while  in 
custody,  on  civil  process  of  any  kind,  his  privilege  as  a  member  operates  to  entitle  him 
to  his  discharge  during  the  continuance  of  the  privilege.  This  is  the  English  parlia- 
mentary law.  May's  Treatise,  &c.  pp.  93,  97.  But  by  several  statutes  in  the  reign  of 
Geo.  ni.  (10  Gjeo.  III.  45  Geo.  III.  47  Geo.  III.)  privilege  is  no  stay  of  proceedings 
in  civil  suits,  down  to  judgment  and  execution,  with  the  exception  of  personal  arrest  and 
imprisonment,  nor  does  the  privilege  extend  to  commitments  for  contempts  in  courts 
of  justice.   Wellesley's  case  and  Charlton's  case,  cited  in  May's  Treatise,  &c'.  108,  109. 

(6)  Art.  1,  sec.  6.  The  question  whether  a  senator  or  member  of  the  house  of 
representatives  was  liable  to  impeachment  for  conduct  in  his  legislative  capacity,  is 
considered  by  Mr.  Justice  Story,  in  his  Commentaries,  vol.  ii.  pp.  259-262 ;  and  the 
■weight  of  authority,  and  the  reason  and  policy  of  the  thing,  are  decidedly  in  the  nega- 
tive, and  in  favor  of  the  principle  that  members  of  congress  should  be  exempt  from 
impeachment  and  punishment  for  acts  done  in  their  collective  or  congressional 
capacity.  Though  a  member  of  congress  is  not  responsible  out  of  congress  for 
words  spoken  there,  though  libellous  upon  individuals ;  yet  if  he  causes  his  speech  to 
be  published,  he  may  be  punished  as  for  a  libel  by  action  or  indictment.  This  is  the 
English  and  the  just  law.  The  cases  of  Lord  Abingdon  and  of  Creevy,  3  Eq.  N.  P. 
Cases,  228,  1  M.  &  S.  278. 

(c)  Anderson  v.  Dunn,  6  Wheaton,  204. 
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imprisons.  The  imprisonment  will  terminate  with  the  adjourn- 
ment or  dissolution  of  congress,  (a) 

The  house  of  representatives  has  the  exclusive  right  of 
originating  all  bills  for  raising  revenue,  and  this  is  the  only 
privilege  that  house  enjoys,  in  its  legislative  character,  which 
is  not  shared  equally  by  the  other;  and  even  those  bills  are 
amendable  by  the  senate  in  its  discretion,  (b)  The  two  houses 
are  an  entire  and  perfect  check  upon  each  other,  in  aU  business 
appertaining  to  legislation ;  and  one  of  them  cannot  even  ad- 
journ daring  the  session  of  congress,  for  more  than  three  days, 
without  the  consent  of  the  other,  nor  to  any  other  place  than 
that  in  which  the  two  houses  shall  be  sitting,  (c) 

The  powers  of  congress  extend  generally  to  all  sub-  powers  of 
jects  of  a  national  nature.     Many  of  those  powers  will  <'°'^g''®«s- 

(a)  The  duration  of  imprisonment  for  contempts  terminates  also  in  England  upon 
the  close  of  the  existing  session  of  parliament.  Stockdale  v,  Hanford,  cited  in  May's 
Treatise  on  the  Privileges  of  Parliament,  p.  75.  The  decision  of  the  Supreme  Court, 
in  the  case  of  Anderson,  is  accompanied  with  a  course  of  reasoning  which  would 
seem  to  be  sufficient  to  pl^ce  the  authority  of  either  house  of  congress  to  punish 
contempts  and  breaches  of  privileges  on  the  most  solid  foundation,  independent  of 
the  absolute  authority  of  the  decision.  The  constitutional  exercise  of  the  same 
power  by  each  house  of  parliament  has  been  repeatedly  vindicated  in  Westminster 
Hall  in  the  most  masterly  manner.  Lord  Ch.  J.  De  Grey,  in  Eex  v.  Crosby,  3  Wils. 
Eep.  1S8.  Lord  Ellenborough,  in  Burdett  v.  Abbott,  14  East's  Rep.  1.  It  is  a  power 
inherent  in  all  legislative  assemblies,  and  is  essential  to  enable  them  to  execute  their 
great  trusts  with  freedom  and  safety ;  and  it  has  been  frequently  exercised,  not  only 
in  congress,  but  by  the  respective  branches  of  the  state  legislatures,  and  may  be  con- 
sidered as  indisputably  acknowledged  and  settled.  Story's  Commentaries,  vol.  ii. 
305-317.  What  acts  shall  amount  to  a  contempt  of  either  house  of  congress  are  not 
defined,  and  must  be  left  to  the  judgment  and  discretion  of  the  house,  under  the  cir- 
cumstances of  each  case.  In  England,  libels  upon  the  character  or  proceedings  of 
either  house  of  parliament,  or  any  of  its  members,  are  regarded  as  breaches  of  privi- 
lege, and  punishable  as  for  contempts,  by  imprisonment.  May's  Treatise  on  the  Law 
and  Privileges  of  Parliament,  p.  62.  Burdett  v.  Abbott,  supra.  But  with  us,  such 
a  course  of  redress  has  not  been  adopted,  and  the  house  that  was  injurpd  would 
probably,  if  redress  was  sought,  direct  a  public  prosecution  by  indictment.  The  act 
of  congress  of  14th  July,  1798,  made  it  an  indictable  offence  to  libel  the  government, 
congress,  or  President  of  United  States.     See  infra,  vol.  ii.  24.1 

(6)  Art.  1,  sec.  7.  (c)  Art.  1,  sec,  8. 

1  See  the  case  of  Howard  v.  Gosset,  10  Ad.  &  Ell.  N.  S.  359.  In  this  case  the  powers 
and  privileges  of  parliament  were  very  elaborately  and  ably  discussed ;  but  the  Court  of 
Exchequer  Chamber,  in  the  final  decision,  placed  itself  on'  the  narrow  ground  that  the 
speaker's  warrant  must  be  construed  as  process  of  a  superior  court,  not  appearing  to  go 
beyond  its  jurisdiction. 

VOL.  I.  22       • 
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hereafter  become  the  subject  of  particular  observation  and  criti- 
cisgi.  At  present  it  will  be  sufficient  to  observe,  generally,  that 
congress  are  authorized  to  provide  for  the  common  defence  and 
general  welfare ;  and  for  that  purpose,  among  other  express 
*  237  grants,  they  are  authorized  to  lay  and  collect  taxes,  *  du- 
ties, imposts,  and  excises; — to  borrow  money  on  the 
credit  of  the  United  States ; — to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  states,  and  with  the  Indian 
tribes ; — ^to  declare  war,  and  define  and  punish  offences  against 
the  law  of  nations ; — to  raise,  maintain,  and  govern  armies,  and 
a  navy  ; — to  organize,  arm,  and  discipline  the  militia ; — and  to 
give  full  efficacy  to  aU  powers  contained  in  the  constitution. 
Some  of  these  powers,  as  the  levying  of  taxes,  duties,  and  ex- 
cises, are  concurrent  with  similar  powers  in  the  several  states ; 
but  in  most  cases,  these  powers  are  exclusive,  because  the  con- 
current exercise  of  them  by  the  states  separately,  would  disturb 
the  general  harmony  and  peace,  and  because  they  would  be  apt 
to  be  repugnant  to  each  other  in  practice,  and  lead  to  danger- 
ous collisions.  The  powers  which  are  conferred  upon  congress, 
and  the  prohibitions  which  are  imposed  upon  the  states,  would 
seem,  upon  a  fair  and  just  construction  of  them,  to  be  indispen- 
sable, to  secure  to  this  country  the  inestimable  blessings  of 
union.  The  articles  of  confederation,  digested  during  the 
American  war,  intended  to  confer  upon  congress  powers  nearly 
equal  to  those  with  which  they  are  now  invested ;  but  that 
compact  gave  them  none  of  the  means  requisite  to  carry  those 
powers  into  effect.  And  if  ihe  sentiment  which  has  uniformly 
pervaded  the  minds  of  the  people  of  this  country  be  a  just  one, 
that  the  consolidated  union  of  these  states  is  indispensable  to 
our  national  prosperity  and  happiness — and  if  we  do  not  wish 
to  be  once  more  guilty  of  the  great  absurdity  of  proposing  an 
end,  and  denying  the  means  to  attain  it — then  we  must  con- 
clude that  the  powers  conferred  upon  congress  are  not  dispro- 
portionate .to  the  magnitude  of  the  trust  confided  to  the  Union, 
and  which  the  Union  alone  is  competent  to  fulfil. 

Rules  of       The  rules  of  proceeding  in  each  house  are  substan. 
proceeding.  ^^^^^  ^-^^  ^^^^ .  ^^^  though  they  are  essential  to  the 

transaction  of  business  with  order   and  safety,  they  are  too 
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minute  to  be  treated  at  length  in  an  elementary  survey 
*of  the  constitutional  polity  and  general  jurisprudence  *238 
of  the  United  States.  The  house  of  representatives 
choose  their  own  speaker,  but  the  Vice-President  of  the  United 
States  is,  ex  officio^  president  of  the  senate,  and  gives  the  cast- 
ing vote  when  they  are  equally  divided.  The  proceedings  and 
discussions  in  the  two  houses  are  public.  This  affords  the 
community  early  and  authentic  information  of  the  progress, 
reason,  and  policy  of  measures  pending  before  congress,  and  it 
is  likewise  a  powerful  stimulus  to  industry,  to  research,  and  to 
the  cultivation  of  talent  and  eloquence  in  debate.  Though 
these  advantages  may  be  acquired  at  the  expense  of  much  use- 
less and  protracted  discussion,  yet  the  balance  of  utility  is 
greatly  in  favor  of  open  deliberation  ;  and  it  is  certain,  from  the 
general  opposition  to  the  experiment  that  was  made  and  con- 
tinued for  some  years  by  the  senate  of  the  United  States,  of 
sitting  with  closed  doors,  that  such  a  practice,  by  any  legislative 
body  in  this  country,  would  not  be  endured. 

The  ordinary  mode  of  passing  laws  is  briefly  as  fol-      Mode  of 

•'  1  o  .;  passing  laws. 

lows :  (a)   One  day's  notice  of  a  motion  for  leave  to 


(a)  See  the  standing  rules  and  orders  of  the  house  of  representatives,  printed  in 
1795,  by  Francis  Childs.  The  rules  and  forms  of  proceeding  in  legislative  bodies  are 
not  only  essential  to  orderly  and  free  discussion  and  deliberation,  but  those  forms  be- 
come substance ;  for  they  operate  as  safeguards  of  liberty,  and  a  protection  to  the 
minority  against  the  violence  and  tyranny  of  the  majority.  It  was  an  observation  of 
Mr.  Onslow,  for  many  years  speaker  of  the  English  House  of  Commons,  that  he  had 
often  heard  old  and  experienced  members  say,  that  nothing  tended  more  to  throw 
power  into  the  hands  of  the  administration,  than  a  neglect  of  or  departure  from  the  rules 
of  proceeding.  Hatsel's  Precedents  of  Proceedings  in  the  House  of  Commons,  and 
Jefferson's  Manual  of  Parliamentary  Practice,  and  especially  May's  Treatise  upon  the 
Law,  Privileges,  Proceedings,  and  Usage  of  Parliament,  London,  1844,  and  Cushing's 
Rules  of  Proceeding  and  Debate  in  Deliberative  Assemblies,  Boston,  1845,  ought  to 
be  thoroughly  studied  by  all  leading  and  efficient  members  in  the  legislative  assem- 
blies. 

Among  the  rules  of  the  house  of  representatives,  the  establishment  of  what  is 
termed  the  previous  question,  is  of  great  importance.  It  is  understood  not  to  apply 
when  a  bill  or  motion  is  under  discussion  in  a  committee  of  the  whole  house,  but  only 
when  the  same  is  before  the  house,  with  the  speaker  in  the  chair.  The  previous  ques- 
tion is  admitted  when  demanded  by  a  majority  of  the  members  present ;  and  it  enables 
a  majority  at  any  time  to  put  an  end  in  the  house  to  all  discussion,  and  to  put  the  mi- 
nority to  silence  by  a  prompt  and  final  vote  on  the  main  question.  It  is  whether  the 
question  under  debate  shall  now  be  put ;  and,  until  it  is  decided,  it  precludes  all 
amendment  and  debate  of  the  main  question,  and  all  motions  to  amend,  commit,  or 
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bring  in  a  bill,  in  cases  of  a  general  nature,  is  required.  Every 
bill  must  have  three  readings  previous  to  its  being  passed,  and 
these  readings  must  be  on  diiferent  days,  and  no  bill  can  be 
committed  or  amended  until  it  has  been  twice  read.  Such  little 
checks  in  the  forms  of  doing  business  are  prudently  intended  to 
guard  against  surprise  or  imposition.  In  the'  house  of  repre- 
sentatives, bills,  after  being  twice  read,  are  committed  to 
*  239  a  committee  of  the  whole  house,  when  the  *  speaker 
leaves  the  chair,  and  takes  a  part  in  the  debate  as  an 
ordinary  member,  and  a  chairman  is  appointed  to  preside  in  his 
stead.  When  a  bill  has  passed  one  house,  it  is  transmitted  to 
the  other,  and  goes  through  a  similar  form  ;  though,  in  the 
senate,  there  is  less  formality,  and  bills  are  often  committed  to 
a  select  committee,  chosen  by  ballot.  If  a  bill  be  altered  or 
amended  in  the  house  to  which  it  is  transmitted,  it  is  then  re- 
turned to  the  house  in  which  it  originated,  and  if  the  two 
houses  cannot  agree,  they  appoint  committees  to  confer  together 
on  thd  subject,  (a)     When  a  bill  is  engrossed,  and  has  passed 


postpone  the  main  question.  If  the  previous  question  be  decided  aflBi-matirely,  the 
main  question  is  to  be  put  instantaneously,  and  no  member  is  allowed  to  amend  or 
discuss  it.  The  previous  question  has  long  been  in  use  in  the  English  House  of  Com- 
mons ;  and  if  it  be  carried  in  the  affirmative,  no  alteration  can  then  take  place, 
no  debate  is  suflfered  to  intervene,  and  the  speaker  puts  the  main  question  immediately. 
Dwarris  on  Statutes,  1830,  p.  291.  During  the  period  of  the  continental  congress, 
under  the  articles  of  confederation,  the  previous  question  was  regarded  rather  as  a 
preliminary  inquiry  into  the  propriety  of  the  main  question.  This  was  also  the  case 
under  the  present  constitution  of  the  United  States,  for  many  years.  Its  object  was 
to  avoid  decision  on  delicate  questions,  as  inexpedient ;  and  if  it  was  decided  that  the 
main  question  be  put,  the  main  question  was  open  to  debate.  It  was  not  until  1811 
that  the  previous  question  attained  its  present  absolute  sway.  The  Hon.  WiUiam 
Gaston,  a  member  of  the  house  of  representatives  from  North  Carolina,  in  1816, 
made  a  fruitless  effort  to  expunge  the  previous  question  from  the  rules  of  the  house. 
His  speech  was  a  very  able  and  well-informed  discussion  of  the  merits  of  the  rule, 
and  he  regarded  it  as  a  formidable  instrument  of  tyranny  of  majorities  over  minori- 
ties, and,  to  the  extent  to  which  it  is  carried,  without  a  precedent  in  the  annals  of  any 
free  deliberative  assembly. 

Legislation  was  a  science  cultivated  with  so  much  care  and  refinement  among  the 
ancient  Eomans,  that  they  had  laws  to  instruct  them  how  to  make  laws.  The  Lex 
Licinia  and  Lex  Ebutia,  the  Lex  Csecilia  and  Lex  Didia,  provided  checks,  that  the 
law  should  not  unintentionally  contain  any  particular  personal  privileges,  or  weaken 
the  force  of  former  laws,  or  be  crowded  with  multifarious  matter.  Gravina,  De  Ortu 
et  Progressn  Juris  Civilis,  lib.  1,  c.  29. 

(a)  By  the  Revised  Constitution  of  New  York,  of  1846,  it  is  declared  that  no  bill 
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the  sanction  of  both  houses,  it  is  transmitted  to  the  President 
of  the  United  States  for  his  approbation.  If  he  approves  of  the 
bill,  he  signs  it.  If  he  does  not,  it  is  returned  with  his  president's 
objections,  to  the  house  in  which  it  originated,  and  "^g''"^^- 
that  house  enters  the  objections  at  large  on  its  journals,  and 
proceeds  to  reconsider  the  bill.  If,  after  such  reconsideration, 
two  thirds  of  that  house  should  agree  to  pass  the  bill,  it  is  sent, 
together  with  the  objections,  to  the  other  house,  by  which  it  is 
likewise  reconsidered,  and,  if  approved  by  two  thirds  of  that 
house,  it  becomes  a  law.  (a)  But,  in  aU  such  cases,  the  votes 
of  both  houses  are  determined  by  yeas  and  nays,  and  the  names 
of  the  persons  voting  for  and  against  the  bill  are  entered  on 
the  journals.  If  any  biU  shall  not  be  returned  by  the  Pres- 
ident within  ten  days  (Sundays  excepted)  after  it  shall -have 
been  presented  to  him,  the  same  becomes  a  law,  equally  as 
if  he  had  signed  it,  unless  congress,  by  adjournment,  in  the 
mean  time,  prevents  its  return,  and  then  it  does  not  become  a 
law.  (&) 

The  practice  in  congress,  and  especially  in  the  second  or  last 
session  of  each  congress,  of  retaining  most  of  their  bills  until 
within  the  last  ten  days,  is  attended  with  the  disadvantage  of 
shortening  the  time  allowed  to  the  President  for  perusal  and 
reflection  upon  them,  and  of  placing  within  the  power  of  the 
President  the  absolute  negative  of  every  bill  presented 
within  the  last  ten  days  preceding  the  4th  of  *  March ;  *  240 
and  this  he  can  effect  merely  by  retaining  them,  with- 
out being  obliged  to  assign  any  reason  whatever;  for  he  is 
entitled  to  ten  days  to  deliberate.     Most  of  the  bills  that  are 


shall  be  passed  unless  by  the  assenf  of  a  majority  of  all  the  members  elected  to  each 
branch  of  the  legislature  ;  and  the  question  upon  the  final  passage  shall  be  taken  im- 
mediately upon  its  last  reading,  and  the  yeas  and  nays  entered  on  the  journal.i 

(a)  The  constitution  does  not  say  whether  the  vote  of  two  thirds  of  each  house,  on 
the  reconsideration  of  a  bill  returned  by  the  President,  with  objections,  shall  be  two 
thirds  of  the  members  elected,  or  only  two  thirds  of  the  members  present.  It  is  un- 
derstood that  the  latter  construction  has  been  adopted  in  practice. 

(6)  Ai-t.  1,  sec.  7. 


1  By  the  Kevised  Statutes  of  New  York,  previous  notices  of  certain  applications  to  the 
legislature  must  be  given  by  advertisement.  1  R.  S.  155,  sec.  1.  The  want  of  this  notice 
will  not,  however,  affect  the  validity  of  an  act.     Smith  v.  Helmer,  7  Barb.  S.  C.  E.  416. 

22* 
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presented  to  the  President  in  the  second  session  of  every  con- 
gress, were,  a  few  years  ago,  presented  to  him  within  the  last 
ten  days,  and  generally  within  the  last  two  days  ;  but  the 
rules  of  congress  have  latterly  checked  the  evils  and  danger 
of  such  an  accumulation  of  business  on  the  last  days  of  the 
session. 

This  qualified  negative  of  the  President  upon  the  formation 
of  laws,  is,  theoretically  at  least,  some  additional  security  against 
the  passage  of  improper  laws,  through  prejudice  or  want  of  due 
reflection  ;  but  it  was  principally  intended  to  give  to  the  Presi- 
dent a  constitutional  weapon  to  defend  the  executive  depart- 
ment, as  weU  as  the  just  balance  of  the  constitution  against 
the  usurpations  of  the  legislative  power.  To  enact  laws  is  a 
transcendent  power ;  and  if  the  body  that  possesses  it  be  a  full 
and  equal  representation  of  the  people,  there  is  danger  of  its 
pressing  with  destructive  weight  upon  aU  the  other  parts  of  the 
machinery  of  the  government.  It  has,  therefore,  been  thought 
necessary,  by  the  most  skilful  and  most  experienced  artists  in 
the  science  of  civil  polity,  that  strong  barriers  should  be  erected 
for  the  protection  and  security  of  the  other  necessary  powers  of 
the  government.  Nothing  has  been  deemed  more  fit  and  expe- 
dient for  the  purpose  than  the  provision  that  the  head  of  the 
executive  department  should  be  so  constituted  as  to  secure  a 
requisite  share  of  independence,  and  that  he  should  have  a 
negative  upon  the  passing  of  laws;  and  that  the  judiciary 
power,  resting  on  a  still  more  permanent  basis,  should  have  the 
right  of  determining  upon  the  validity  of  laws  by  the  stanjiard 
of  the  constitution.  A  qualified  negative  answers  aU  the  salu- 
tary purposes  of  an  absolute  one,  for  it  is  not  to  be  presumed 
that  two  thirds  of  both  houses  of  congress,  on  reconsideration, 
with  the  reasoning  of  the  President  in  opposition  to  the  biU 
spread  at  large  upon  their  journals,  will  ever  concur  in 
*  241  any  unconstitutional  *  measure,  (a)  In  the  English  con- 
stitution, the  king  has  an  absolute  negative ;  but  .it  has 
not  been  necessary  to  exercise  it  since  the  time  of  William  III. 


(a)  This  qualified  negative  of  the  President  has,  in  the  progress  of  the  adminis- 
tration of  the  government,  since  the  first  publication  of  these  Commentaries,  in  1826, 
become  a  very  grave  power,  and  applied  under  the  ordinary  name  of  veto,  with  a 
familiarity  which  appears  not  to  have  been  anticipated  .by  the  generation  which  adopted 
the  constitution. 
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The  influence  of  the  crown  has  been  exerted  in  a  more  gentle 
manner,  to  destroy  any  obnoxious  measure  in  its  progress 
through  the  two  houses  of  parliament.  Charles  I.  stood  for  a 
long  time  upon  the  strict  and  forbidding  rights  of  his  preroga- 
tive ;  but  he  was  compelled,  by  the  spirit  and  clamor  of  the 
nation,  to  give  his  assent  to  bills  which  cut  down  that  preroga- 
tive, and  placed  the  power  of  government  into  the  hands  of  the 
parliament.  The  peremptory  veto  of  the  Roman  tribunes,  who 
were  placed  at  the  door  of  the  senate,  would  not  be  reconcilable 
with  the  spirit  of  deliberation  and  independence  which  distin- 
guishes the  councils  of  modern  times.  The  French  constitution 
of  1791,  a  labored  and  costly  fabric,  on  which  the  philosophers 
and  statesmen  of  France  exhausted  all  their  ingenuity,  and 
which  was  prostrated  in  the  dust  in  the  course  of  one  year  from 
its  existence,  gave  to  the  king  a  negative  upon  the  acts  of  the 
legislature,  with  some  very  feeble  limitations.  Every  bill  was 
to  be  presented  to  the  king,  who  might  refuse  his  assent ;  but 
if  the  two  foUowing  legislatures  should  successively  present  the 
same  bill  in  the  same  terms,  it  was  then  to  become  a  law.  The 
constitutional  negative  given  to  the  President  of  the  United 
States,  appears  to  be  more  wisely  digested  than  any  of  the 
examples  which  have  been  mentioned,  {a) 


(a)  The  organization  of  the  two  houses  of  congress,  and  the  principles  on  which  it 
rests,  were  profoundly  discussed  in  The  Federalist,  from  No.  52  to  No.  64,  inclusive. 
There  is  no  work  on  the  subject  of  the  constitution,  and  on  republican  and  federal 
goverament  generally,  that  deserves  to  be  more  thoroughly  studied.  The  Federalist 
appeared  originally  in  a  series  of  numbers,  published  in  the  New  York  daily  papers, 
between  October,  1787,  and  June,  1788.  They  were  read  with  admiration  and  enthu- 
siasm as  they  successively  appeared,  and  by  no  person  more  so  than  the  author  of  this 
rote,  who  made  a  fruitless  attempt  at  the  time  to  abridge  them  for  the  benefit  of  a 
country  village  print.  No  constitution  of  government  ever. received  a  more  masterly 
and  successful  vindication.  I  know  not,  indeed,  of  any  work  on  the  principles  of  free 
government  that  is  to  be  compared,  in  instruction  and  intrinsic  value,  to  this  small 
and  unpretending  volume  of  The  Federalist ;  not  even  if  we  resort  to  Aristotle,  Cicero, 
Machiavel,  Montesquieu,  Milton,  Locke  or  Burke.  It  is  equally  admirable  in  the 
depth  of  its  wisdom,  the  comprehensiveness  of  its  views,  the  sagacity  of  its  reflections, 
and  the  fearlessness,  patriotism,  candor,  simplicity  and  elegance  with  which  its  truths 
are  uttered  and  recommended.  Mr.  Justice  Story  acted  wisely  in  making  The  Feder- 
alist the  basis  of  his  Commentary ;  and  as  we  had  the  experience  of  nearly  fifty  years 
since  The  Federalist  was  written,  the  work  of  Judge  Story  was  enriched  with  the  results 
of  that  experience,  and  it  is  written  in  the  same  free  and  liberal  spirit,  with  equal 
exactness  of  research  and  soundness  of  doctrine,  and  with  great  beauty  and  elegance 
of  composition. 
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LECTURE  XII. 

OF   JUDICIAL   CONSTRUCTIONS   OF   THE  POWERS  OF  CONGRESS. 

I  PROCEED  to  consider  the  cases  in  which  the  powers  of  con- 
gress have  been  made  the  subject  of  judicial  investigation,  (a) 

(1.)  Congress  have  declared  by  law  that  the  United 
u.  states  as  States  were  entitled  to  priority  of  payment  over  pri- 
a  ere  itor.  ^^^  creditors  in  cases  of  insolvency,  and  in  the  distri- 
bution of  the  estates  of  deceased  debtors.  The  act  of  congress 
of  31st  July,  1789,  seo.  21,  confined  the  priority  to  custom-house 
bonds.  The  act  of  4th  August,  1790,  c.  35,  sec.  45,  limited  the 
priority  in  the  same  manner.  The  act  of  2d  May,  1792,  placed 
the  surety  in  a  custom-house  bond,  who  paid  the  debt,  on  the 
same  footing,  in  respect  to  priority,  as  the  United  States  ;  and 
it  confined  the  cases  of  insolvency  mentioned  in  the  former  law 
to  those  of  a  voluntary  assignment,  and  of  attachments  against 


(a)  Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution  of  the  United  States, 
vol.  i.  pp.  382-442,  has  given  a  very  rational  view  of  the  rules  of  interpretation  appli- 
cable to  the  constitution.  I  have  confined  myself  in  this  lecture  to  those  authoritative 
expositions  which  have  been  given  to  it  by  the  courts  of  the  United  States  ;  and  I 
agree  entirely  with  that  learned  commentator,  that  we  are  to  look  to  the  instrument 
itself,  "  as  a  constitution  of  government  ordained  and  established  by  the  people  of  the 
United  States."  The  instrument  furnishes  essentially  the  means  of  its  own  interpre- 
tation ;  and  to  resort  to  it  was  the  practice  of  the  late  Chief  Justice  Marshall,  in  those 
clear  and  admirable  judicial  views  of  the  constitution,  which,  so  far  as  they  go,  leave 
us  nothing  more  perfect  to  expect  or  desire.  It  is,  at  the  same  time,  just  and  true, 
that  "the  most  unexceptionable  source  of  collateral  interpretation  is  from  the  practical 
exposition  of  the  government  itself,  in  its  various  departments,  upon  particular  ques- 
tions discussed,  and  settled  upon  their  own  intrinsic  merits.  These  approach  the 
nearest  in  their  own  nature  to  judicial  expositions,  and  have  the  same  general  recom- 
mendation that  belongs  to  the  latter.  '  They  are  decided  upon  solemn  argument,  pro 
re  nata,  upon  a  doubt  raised,  upon  a  lis  mota,  upon  a  deep  sense  of  their  importance 
and  difficulty,  in  the  face  of  the  nation,  with  a  view  to  present  action,  in  the  midst  of 
jealous  interests,  and  by  men  capable  of  urging'or  repelling  the  grounds  of  argument, 
from  their  exquisite  genius,  their  comprehensive  learning,  or  their  deep  meditation 
upon  the  absorbing  topic."  Story's  Comm.  vol.  i.  p.  392.  See,  also,  infra,  p.  313,  to 
S.  P. 
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absconding,  concealed  or  absent  debtors.  The  act  of  3d  March, 
1797,  c.  74,  sec.  5,  went  further,  and  gave  the  United  States  a 
preference  in  all  cases  whatsoever,  whoever  might  be  the  debtor, 
or  however  he  might  be  indebted,  in  case  the  debtor  became 
insolvent,  or  the  assets  in  the  hands  of  his  representatives,  after 
his  death,  were  insufficient  to  pay  his  debts.  This  priority  was 
declared  to  extend  to  cases  in  which  the  insolvent  debtor  had 
made  a  voluntary  assignment  of  all  his  property,  or  in  which 
his  effects  had  been  attached  as  an  absconding,  concealed  or 
absent  debtor,  or  in  which  an  act  of  legal  bankruptcy  had  been 
committed.  This  act  applies  and  gives  the  preference  as 
against  deceased  debtors,  whether  the  debt  was  contracted 
before  or  after  the  passage  of  the  act,  provided  there  be  only 
general  creditors,  without  any  specific  lien  created,  (a)  The  act 
of  March  2d,  1799,  c.  128,  sec.  65,  provided,  that  in  like 
cases  *  of  insolvency,  or  where  any  estate  in  the  hands  *  244 
of  executors,  administrators,  or  assignees,  should  be  insuf- 
ficient, debts  due  to  the  United  States,  on  bonds  taken  under 
the  collection  act,  should  have  preference  ;  and  sureties  in  such 
bonds,  on  paying  the  same,  had  the  same  preference  as  was 
reserved  to  the  United  States,  (b) 

These  were  the  legislative  provisions,  giving  preference  to 
debts  due  to  the  United  States  ;  and  in  Fisher  v.  Blight,  (c)  the 
authority  of  congress  to  pass  such  laws  was  drawn  in  question. 
The  point  discussed  in  that  case  was,  whether  the  United  States, 
as  holders  of  a  protested  biU  of  exchange,  negotiated  in  the 
ordinary  course  of  trade,  were  to  be  preferred  to  the  general 
creditors,  when  the  debtor  becomes  bankrupt.     The  Supreme 


(a)   Commonwealth  v.  Lewis,  6  Binney,  266. 

(6)  Hunter  v.  United  States,  5  Peters's  R.  173.  In  the  ease  of  the  United  States  v. 
Couch,  C.  C.  U.  S.  New  York,  April  term,  1841,  it  was  declared  to  have  been  the  un- 
varied construction  of  the  65th  section  of  the  act  of  March  2d,  1799,  that  the  priority 
therein  given  to  the  United  States,  to  be  paid  out  of  the  estate  of  an  insolvent  debtor, 
takes  effect  only  when  the  insolvency  is  established  by  an  assignment  of  all  his  prop- 
erty, either  by  his  own  act  or  by  act  of  law,  and  when  such  assignment  is  carried  into 
execution  by  the  assignees.  Hunt's  Merchant's  Magazine,  New  York,  August,  1841, 
p.  168.  U.  S.  V.  Wood  &  Ives,  ibid.  p.  170,  S.  P.  {') 
'     (c)  2  Cranch,  358. 

'  S.  P.  United  States  v.  Howland,  4  Wheat.  108. 
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Court  decided  that  the  acts  of  congress,  giving  that  general 
priority  to  the  United  States,  were  constitutional.  It  was  a 
power  founded  on  the  authority  to  make  all  laws  which  should 
be  necessary  and  proper  to  carry  into  effect  the  powers  vested 
by  the  constitution  in  the  government  of  the  United  States. 
Where  the  end  was  within  the  lawful  powers  of  the  govern- 
ment, congress  possessed  the  choice  of  the  means,  and  were 
empowered  to  use  any  means  which  were  in  fact  conducive  to 
the  exercise  of  the  powers  granted.  The  government  is  to  pay 
the  debts  of  the"  Union,  and  must  be  authorized  to  use  the 
means  most  eligible  to  effect  that  object.  It  has  a  right  to  make 
remittances,  by  bills  or  otherwise,  and  to  take  those  precautions 
which  will  render  the  transaction  safe.  If  this  claim  of  priority 
interferes  with  the  right  of  the  state  sovereignties,  respecting 
the  dignity  of  debts,  and  defeats  the  measures  which  they  would 
otherwise  have  a  right  to  adopt  to  secure  themselves,  it  is  a 
necessary  consequence  of  the  supremacy  of  the  laws  of  the 
Union,  on  aU  subjects  to  which  the  legislative  power  of  congress 
extends. 

The  principle  was  here  settled,  that  the  United  States 
*  245  are  *  entitled  to  secure  to  themselves  the  exclusive  privi- 
lege of  being  preferred  as  creditors  to  private  citizens, 
and  even  to  the  state  authorities,  in  all  cases  of  the  insolvency 
or  bankruptcy  of  their  debtor.  But  the  court  observed,  that  no 
lien  was  created  by  the  statutes  giving  the  preference.  No 
bona  fide  transfer  of  property  in  the  ordinary  course  of  business 
was  overreached.  It  was  only  a  priority  of  payment,  which, 
under  different  modifications,  was  a  regulation  in  common  use  ; 
and  a  bona  fide  alienation  of  property,  before  the  right  of  pri- 
ority attached,  was  admitted  to  be  good. 

The  next  case  that  brought  into  discussion  this  question  of 
priority,  was  that  of  the  United  States  v.  Hooe.  [a)  It  was  there 
held,  that  the  priority  to  which  the  United  States  were  entitled, 
did  not  partake  of  the  character  of  a  lien  on  the  property  of 
public  debtors.  The  United  States,  in  the  mere  character  of 
creditor,  have  no  lien  on  the  real  estate  of  their  debtor.  If  the 
priority  existed  from  the  time  the  debt  was  contracted,  and  the 


(a)  3  Cranoh,  731 
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debtor  should  continue  to  transact  business  with  the  world,  the 
inconvenience  would  be  immense.  The  priority  only  applied 
to  cases  where  the  debtor  had  become  actually  and  notoriously 
insolvent,  and,  being  unable  to  pay  his  debts,  had  made  a  vol- 
untary assignment  of  all  his  property,  or  having  absconded  or 
absented  himself,  his  property  had  been  attached  by  process  of 
law.  A  bona  fide  conveyance  of  part  of  the  property  of  the 
debtor,  not  for  the  fraudulent  purpose  of  evading  the  law,  but 
to  secure  a  fair  creditor,  is  not  a  case  within  the  act  of  congress 
giving  priority,  (a)  In  this  case  of  the  United  States  v.  Hooe,  a 
collector  of  the  revenue  had  mortgaged  part  of  his  prop- 
erty to  his  surety  in  his  official  bond,  to  *  indemnify  him  *  246 
from  his  responsibility  as  surety,  and  to  secure  him  from 
his  existing  and  future  indorsements  for  the  mortgagor  at  bank ; 
and  the  mortgage  was  held  valid  against  the  claim  of  the  United 
States,  although  the  collector  was,  in  point  of  fact,  unable  to 
pay  all  his  debts  at  the  time  the  mortgage  was  given ;  and 
although  the  mortgagee  knew,  when  he  took  the  mortgage,  that 
the  mortgagor  was  largely  indebted  to  the  United  States. 

Afterwards,  in  Harrison  v.  Sterry,  (b)  it  was  held,  that  in  the 
distribution  of  a  bankrupt's  effects,  the  United  States  were 
entitled  to  their  preference,  although  the  debt  was  contracted 
by  a  foreigner  in  a  foreign  country,  and  the  United  States  had 
proved  their  debt  under  a  commission  of  bankruptcy.  Though 
the  law  of  the  place  where  the  contract  is  made  be,  generally 
speaking,  the  law  of  the  contract,  yet  the  right  of  priority  forms 
no  part  of  the  contract.  The  insolvency  which  was  to  entitle 
the  United  States  to  a  preference,  was  declared,  in  Prince  v. 
Bartlett,  (c)  to  mean  a  legal  and  known  insolvency,  manifested 


(a)  TJ.  S.  V.  Hooe,  sup.  United  States  v.  Clark,  1  Paine's  Eep.  629.  United  States 
V.  Moni'oe,  5  Mason's  Rep.  572.  United  States  v.  Hawkins,  16  Martin's  Louisiana 
Rep.  317.  In  England  a  provisional  assignment  in  bankruptcy  will  defeat  the  king's 
extent,  if  it  precedes  the  test  of  the  writ.  King  v.  Crump,  Parker's  Rep.  126.  Lord 
Eldon,  14  Vesey's  Rep.  88.  In  the  case  of  the  United  States  v.  McLellan,  3  Sum- 
ner R.  345,  it  was  held  that  a  conveyance  by  a  known  insolvent  debtor,  of  all  his  prop- 
erty to  one  or  more  creditors,  in  discharge  of  their  debts,  not  exceeding  the  amount 
due,  and  not  for  the  benefit  of  any  other  creditors,  was  not  a  voluntary  assignment 
within  the  act  of  1799,  so  as  to  be  affected  by  the  priority  of  the  United  States. 

(6)  5  Cranch,  289. 

(c)  8  Cranch,  431,  S.  P.     U.  S.  v.  Canal  Bank,  3  Story's  R.  79. 
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by  some  notorious  act  of  the  debtor,  pursuant  to  law.  This 
was  giving  to  the  world  some  reasonable  and  definite  test  by 
which  to  ascertain  the  existence  of  the  latent  and  dangerous 
preference  given  by  law  to  the  United  States.  In  this  last  case, 
the  effects  of  an  insolvent  debtor,  duly  attached  in  June,  were 
considered  not  to  be  liable  to  the  claim  of  the  United  States,  on 
a  custom-house  bond  given  prior  to  the  attachment,  and  put  in 
suit  in  August  following.  The  private  creditor  had  acqtiired  a 
Uen  by  his  attachment,  which  couli  not  be  divested  by  process 
on  the  part  of  the  United  States  subsequently  issued.  Nor 
will  the  lien  of  a  judgment  creditor,  duly  perfected,  be  displaced 
by  the  mere  priority  of  the  United  States.  Q)  The  word  insol- 
vency, in  the  acts  of  congress  of  1790,  1797,  and  1799,  means  a 

legal  insolvency  ;  and  a  mere  state  of  insolvency,  or  in- 
*  247     ability  in  a  debtor  to  pay  all  his  *  debts,  gives  no  right 

of  preference  to  the  United  States,  unless  it  be  accom- 
panied by  a  voluntary  assignment  of  all  the  property,  for  the 
benefit  of  creditors,  or  by  some  legal  act  of  insolvency.  If, 
before  the  right  of  preference  has  accrued,  the  debtor  has  made 
a  bona  fide  conveyance  of  his  estate  to  a  third  person,  or  has 
mortgaged  the  same  to  secure  a  debt,  or  if  the  property  has  been 
seized  under  an  execution,  the  property  is  divested  from  the 
debtor,  and  cannot  be  made  liable  to  the  United  States,  (a) 


(a)  Thelusson  v.  Smith,  2  Wheaton,  399.  Conard  v.  The  Atlantic  Insurance  Com- 
pany, 1  Peters's  TJ.  S.  Eep.  386.  Brent  v.  Bank  of  Washington,  10  Peters,  596.  The 
priority  of  the  U.  S.  does  not  affect  any  lien,  general  or  specific,  existing  when  the 
event  took  place,  which  gave  the  United  States  a  claim  of  priority,  nor  prevent  the 
transmission  of  the  property  to  assignees,  executors,  and  administrators  subject  to  the 
lien. — ^Ib.'^  In  England,  in  the  case  of  Giles  v.  Grover,  before  the  House  of  Lords, 
(9  Bing.  Rep.  128,)  it  was  decided,  after  a  most  elaborate  discussion,  in  conformity 
with  the  opinions  of  a  majority  of  the  twelve  judges,  that  the  goods  of  a  debtor, 
already  seized  under  afi.fa.  at  the  suit  of  a  subject,  but  not  sold,  might  be  taken 
under  a  writ  of  extent  for  a  debt  of  the  crown,  and  which  writ  of  extent  was  tested 
after  the  seizure  under  the  fi.  fa.  The  seizure  under  iheji.fa.  was  considered  as  not 
divesting  the  debtor  of  his  general  property  in  the  goods  seized,  or  in  any  manner 
altering  the  property,  and  that  no  property  was  thereby  acquired  therein  by  the  exe- 
cution creditor,  or  by  the  sheriff.  The  claims  of  the  crown  and  the  subject  on  the 
goods  were  held  to  stand  in  equal  degree,  and  the  two  executions  to  be  in  effect  eon- 
current  ;  and  in  such  cases  the  king's  prerogative  had  the  preference.     Qaando  jus 

1  United  States  v.  Canal  Bank,  3  Story's  R.  79. 

2  See  United  States  v.  Duncan,  4  McLean,  607;  s.  c.  12  111.  523. 
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The  United  States  have,  accordingly,  a  preference  as  cred- 
itors, to  the  extent  above  declared,  in  four  cases,  viz :  (1.)  In 


Domini  Regis  et  suhditi  insimul  concvrrunt  jus  regis prceferri  debet,  (9  Co.  120,  b.)  The 
sheriff  had  the  legal  custody  of  the  goods,  and  a  special  property  in  them  by  virtue 
of  the  seizure,  for  the  purpose  of  protection  and  sale ;  but  until  the  sale,  which  was 
the  dividing  line  as  to  the  ownership  of  the  goods,  the  absolute  property  of  the  debtor 
was  not  altered  or  divested.  The  priority  of  the  government  claims  in  this  country 
is  not  carried  to  that  extent,  according  to  the  opinion  of  Judge  Washington,  in  Thel- 
usson  V.  Smith  ;  but  it  is  to  be  observed,  that  the  observation  of  Judge  Washington 
was  a  mere  dictum,  and  not  a  turning-point  in  the  case.  The  same  remark  applies  to 
what  was  said  by  the  judge  who  delivered  the  opinion  of  the  court  in  Conard  v.  The 
Atlantic  Insurance  Company  ;  for  the  dictum  was  quoted  in  the  course  of  the  opinion 
incidentally,  and  without  any  criticism  upon  it,  or  particular  attention  to  it.  In  Hoke 
V.  Henderson,  (3  Dev.  N.  C.  Kep.  17,)  Judge  Euffin  considered  the  prerogative  of  the 
sovereign  as  to  priority,  equally  applicable  here  as  in  England,  and  that  it  wont  to 
the  extent  claimed  in  the  above  case  of  Giles  v.  Grover.  On  the  other  hand,  in  Wil- 
cocks  V.  Wain,  10  Serg.  &  Kaw.  380,  and  in  U.  States  v.  Mechanics' Bank,  Gilpin,  51, 
it  was  held,  that  the  priority  of  the  U.  States  gave  no  lien  on  property  seized  under  a 
fieri  facias,  when  the  lien  accrued,  for  the  debtor  was  divested  of  the  property.  A 
very  contested  question  has  been  raised  and  discussed  in  the  courts  in  this  country, 
on  the  conflicting  claims  of  a  judgment  or  attaching  creditor  under  state  laws,  and 
the  assignee  under  the  bankrupt  law  of  the  United  States.  It  was  declared  and  ad- 
judged by  Mr.  Justice  Stoi-y,  in  the  Circuit  Court  of  the  United  States,  in  Massachu- 
setts, and  by  Mr.  Justice  Ware,  in  the  District  Court  of  Maine,  that  an  attachment 
under  a  state  law  was  not  an  absolute  lien,  but  a  contingent  one,  dependent  upon  a 
subsequent  judgment  in  the  attaching  suit ;  and  that  a  bankrupt  discharged  upon  a 
petition  in  bankruptcy,  filed  after  the  attachment  and  during  the  process  of  such  suit, 
would  be  a  bar  to  the  recovery  of  any  judgment  thereon,  and  that  the  lien  created  by 
the  attachment  must  give  way  and  becomes  avoided,  and  the  debt  also,  by  the  subse- 
quent decree  and  discharge  in  bankruptcy.  Ex  parte  Foster,  2  Story's  E.  131.  In 
the  Matter  of  €ook,  2  Story's  R.  376.  In  the  Matter  of  Bellows  &  Peck,  3  Story's  E. 
428.  Smith  v.  Gordon,  6  Law  Eeporter,  313.  Everett  v.  Stone,  3  Story's  E.  447.  The 
courts  of  the  United  States,  and  several  of  the  state  courts,  maintain  a  different  doc- 
trine. The  doctrine  is,  that  a  creditor,  by  his  suit  in  equity,  commonly  called  a  cred- 
itor's bill,  on  his  unsatisfied  judgment,  thereby  acquires  an  equitable  lien,  and  which 
'  operates  as  an  attachment  of  property,  and  creates  a  right  to  priority  of  payment  as 
against  the  assignee  of  a  bankrupt,  under  a  petition  in  bankruptcy  subsequently  made. 
That  such  a  lien  was  not  divested  by  a  decree  in  bankruptcy,  upon  a  petition  filed 
subsequent  to  the  commencement  of  a  chancery  suit,  or  the  levy  of  the  attachment. 
That  the  assignee  in  such  a  case  takes  the  debtor's  property  subject  to  the  creditor's 
lien,  even  independent  of  the  proviso  in  the  bankrupt  act,  and  upon  general  principles 
applicable  to  insolvency  and  bankruptcy  in  this  country  and  in  England.  That  the 
assignee  of  the  bankrupt  or  insolvent  takes  only  such  rights,  and  subject  to  such  equi- 
ties as  belonged  to  the  bankrupt  himself  at  the  time  of  the  bankruptcy.  That  the 
judgment  creditor  had  also  a  lien,  upon  the  true  construction  of  the  proviso  in  the  2d 
section  of  the  bankrupt  law,  paramount  to  the  claim  of  the  assignee,  and  as  strong 
upon  this  proviso  as  upon  general  principles  of  law,  for  the  word  securities  reaches  all 
VOL.  I.  23 
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the  case  of  the  death  of  the  debtor  without  sufficient  assets ; 
(2.)  bankruptcy  or  legal  insolvency,  manifested  by  some  act 
pursuant  to  law ;  (3.)  a  voluntary  assignment  by  the  insolvent 
of  all  his  property  to  pay  his  debts  ;  (4.)  in  the  case  of  an  ab- 
sent, concealed,  or  absconding  debtor,  whose  effects  are  attached 
by  process  of  law.  The  priority  was  intended  to  operate  only 
where,  by  law,  or  by  the  act  of  the  debtor,  his  property  was 
sequestered  for  the  use  of  his  creditors ;  and  it  is  proper  that 
this  prerogative  right  of  the  United  States  should  be  strictly 
construed  and  precisely  defined,  for  it  is  in  derogation  of  the 
general  rights  of  creditors,  (a) 


mortgages  and  liens,  and  they  may  be  enforced  in  the  state  courts.  The  attachment 
is  a  lien,  and  the  creditor's  bill  a  lien  within  the  proviso,  and  the  property  of  the  bank- 
rupt was  not  diyested  until  the  decree  in  bankruptcy.  The  decisions  in  the  Circuit 
Courts  of  the  U.  States  in  Vermont,  New  Jersey,  and  Pennsylvania,  and  of  the  Dis- 
trict Courts  of  Vermont,  of  Northern  New  York,  and  of  several  of  the  state  courts, 
are  all  cited  in  support  of  this  doctrine,  by  the  Ass't  V.  Ch.  of  New  York,  in  the 
case  of  Stoi-m  v.  "Waddell,  3  N.  Y.  Legal  Observer,  367,  s.  c.  2  Sandford,  Ch.  R. 
494,  and  which  case  is  distinguished  for  its  learning  and  ability,  and  its  logical  vindi- 
cation of  the  doctrine.  The  two  cases  of  Kittredge  v.  Warren,  and  of  Kittredge  v. 
Emerson,  decided  in  the  Supreme  Court  of  New  Hampshire,  in  the  year  1844,  and  in 
which  the  judgment  of  the  court  was  delivered  by  Mr.  Ch.  Justice  Parker,  are  equally 
worthy  of  special  notice  for  their  learned  research,  and  powerful,  if  not  irre^tible, 
deductions.!  See,  also,  Doremus  v.  Walker,  Alabama  R.  N.  S.  vol.  viii.  p.  194,  and 
Mabiy  v.  Hemdon,  Id.  848,  to  the  S.  P.,  and  in  favor  of  the  right  of  the  state  courts 
to  inquire  into  the  validity  of  a  discharge  upon  the  allegation,  that  the  bankrupt  did 
not  render  a  true  inventory  of  his  property,  but  fraudulently  concealed  the  same. 

(a)  Watkins  o.  Otis,  2  Pickering's  Rep.  102.  The  priority  given  by  law  to  the 
United  States  does  not  extend  to  the  real  estate,  or  the  proceeds  of  the  real  estate, 
belonging  to  or  vested  in  the  heirs  of  the  debtor.  The  priority  does  not  attach  as 
against  the  heir,  but  only  when  the  real  estate,  or  the  proceeds  thereof,  passes  to,  or  is 
vested  by  law  in  the  hands  of  an  assignee  of  an  insolvent  debtor,  or  his  executors  or 
administrators.  United  States  v.  Crookshank,  1  Edw.  Ch.  Rep.  233.  It  does  not 
extend  so  as  to  take  the  property  of  a  partner  in  partnership  effects,  to  pay  the  sepa- 
rate debt  of  such  partner,  when  the  partnership  effects  are  not  sufficient  to  satisfy  the 
creditors  of  the  partnership.  United  States  n.  Hack,  8  Petars's  U.  S.  Rep.  271.  It 
does  not  extend  so  as  to  reach  the  allowance  made  by  the  judge  of  probates  to  the 
widow  of  the  deceased  debtor,  under  the  law  of  distribution  of  intestates'  estates. 
Postmaster-General  v.  Robbins,  Ware's  Rep.  165.  It  does  not  extend  to  a  surety  to 
a  custom-house  bond,  so  as  to  entitle  him,  after  paying  the  debt,  to  be  subrogated  to 
the  rights  of  the  United  States  as  against  his  co-surety,  or  to  give  his  demand  for  con- 


1  The  doctrine  of  the  New  Hampshire  courts  has  been  finally  established  in  the  Supreme 
Court  of  the  United  States.  Peck  v.  Jenness,  7  How.  E.  612.  Id.  626.  See  Kittredge  v. 
Warren,  14  N.  H.  509.    Kittredge  v.  Emerson,  16  N.  H.  227. 
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The  gdvernment  was  a  privileged  creditor,  under  the  Roman 
law,  and  entitled  to  priority  in  the  payment  of  debts.  The 
cessio  bonorum  was  made  subject  to  this  priority.  This  is  gen- 
erally the  case,  in  all  modern  bankrupt  and  insolvent  laws.  In 
England,  the  king's  claim  is  prefejrred  to  that  of  a  subject,  pro- 
vided the  king's  process  was  commenced  before  the  subject  had 
obtained  judgment,  (a)  As  to  the  fiscal  lien  of  the  gov- 
ernment of  the  United  States,  it  *  was  held,  in  Harris  v.  *  248 
Dennie,  (b)  that  the  government  had  a  lien  on  goods  im- 
ported, for  the  payment  of  duties  accruing  on  them,  and  not 
secured  by  bond  ;  and  that  the  United  States  were  entitled  to 
the  custody  of  the  goods  until  the  duties  were  paid  or  secured ; 
and  any  attachment  of  the  goods  under  state  process,  during 
such  custody,  was  void.  On  the  other  hand,  it  was  held,  that 
the  government  had  no  general  lien  on  the  goods  of  the  importer, 
for  duties  due  by  him  upon  other  importations,  (c) 

tribution  a  preference  over  other  creditors.  Pollock  v.  Pratt  &  Harvey,  2  Wash.  C.  C. 
Rep.  490.  But  this  priority,  as  given  by  the  statute  of  1797,  applies  to  equitable  as 
well  as  legal  debts.  Howe  v.  Sheppard,  2  Sumner,  133.  It  was  further  held,  in 
Beaston  v.  Farmers'  Bank  of  Delaware,  12  Peters,  102,  that  no  lien  was  created  by 
the  statute  of  March  3d,  1797,  and  that  the  priority  established  by  it  could  never  . 
attach,  while  the  debtor  continues  the  owner  and  in  possession  of  the  property,  though 
he  be  unable  to  pay  his  debts — that  no  evidence  of  his  insolvency  can  be  received, 
until  he  has  been  divested  of  his  property ;  and  when  thus  divested,  the  person  who 
takes  the  title  becomes  a  trustee  for  the  United  States.  See  Conkling's  Treatise, 
2d  edit.  469-476,  for  a  condensed  view  of  the  statutes  and  judicial  decisions  on  this 
question  of  priority  asserted  by  the  United  States. 

(a)  Stat.  Hen.  VIII.  u.  39.  • 

(6)  3  Peters's  U.  S.  Rep.  292. 

(c)  In  Maryland,  by  statute,  passed  in  1778,  the  commencement  of  a  suit  5y  the  state 
against  a  public  debtor,  created  a  lien  on  the  lands  of  the  debtor,  and  a  preference  over 
all  other  creditprs,  who  had  not,  prior  to  the  commencement  of  the  suit,  secured  a  lien 
by  judgment,  mortgage  or  otherwise.  Davidson  v.  Clayland,  1  Harr.  &  Johns.  546. 
The  preference  in  payment  of  debts  was  a  branch  of  government  prerogative  at  com- 
mon law,  and  it  was  introduced  as  such  into  Maryland.  It  is  the  law  still,  where  the 
property  of  the  debtor  remains  in  hand,  and  there  is  no  lien  standing  in  the  way. 
State  of  Maryland  v.  Bank  of  Maryland,  6  Gill  &  Johnson,  205.  In  Connecticut,  the 
state  has  a  priority  of  claim  against  the  estate  of  an  insolvent  debtor;  and  state  sure- 
ties paying  the  debt  have  the  same  privilege.  Revised  Statutes  of  Connecticut,  1826, 
p.  212.  The  state  preference  rests,  in  this  country,  upon  statutes;  and  the  common 
law  gives  none  over  other  creditors.  The  State  v.  Harris,  2  Bailey's  S.  C.  Rep.  598. 
Keckley  v.  Keckley,  2  Hill's  S.  C.  Ch.  Rep.  256.  The  common-law  prerogative  of  the 
king,  to  be  paid  in  preference  to  all  other  creditors,  is  therefore  not  universally  adopt- 
ed in  this  country.  It  prevails  in  the  government  of  the  United  States,  and  in  Mary- 
land, North  Carolina,  Indiana,  Connecticut,   &c.,  but  not  in  South  Carolina.    In 
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Congress       (g.)  The  next  case  which  called  forth  a  coflstruction 

may  create  ^     '  ■        i  •    j 

a  bank.        from  every  part  of  the  government  as  to  the  implied 


Georgia,  state  taxes  have  preference  over  all  incumbrances  whatsoever.  State  v.  Pem- 
berton,  Dudley's  Eep.  15.  In  Indiana,  the  state  has  preference  of  all  other  creditors; 
and  real  and  personal  estate  is  bound  on  behalf  of  the  state  from  the  teste  of  the  first 
process.    R.  Statutes,  1838,  p.  283. 

As  to  the  lien  of  judgments  obtained  by  individuals  in  the  federal  courts,  it  was  de- 
cided in  the  Circuit  Court  of  the  United  States,  in  New  York,  in  November,  1829,  in 
the  case  of  Konig  v.  Bayard,i  that  judgments  in^  the  Circuit  and  District  Courts  in 
New  York  were  a  lien  upon  lands  as  against  subsequent  purchasers,  from  the  time 
they  were  regularly  docketed,  according  to  the  practice  of  those  courts,  and  that  the 
usage  of  docketing  those  judgments  have  prevailed  since  179.5.  The  same  doctrine 
was  assumed  in  reference  to  judgments  in  the  federal  courts  in  Pennsylvania,  in  the 
case  of  Conard  v.  Atlantic  Ins.  Co.  1  Peters's  U.  S.  Rep.  386  ;  and  the  principles  con- 
tained in  this  last  case  were  reviewed  and  confirmed  in  Conard  v.  NicoU,  4  Peters's  U. 
S.  Eep.  291 .  The  same  rule  as  to  judgments  in  the  Circuit  Court  of  the  United 
States  in  Ohio.  Sellers  v.  Corwin,  5  Hammond's  Rep.  400.  There  is  no  act  of  con- 
gress making  judgments  in  the  United  States  courts  a  lien  on  lands.  Such  a  lien  de- 
pends upon  the  local  laws  of  the  state  where  the  land  lies.  Tayloe  v.  Thomson,  5 
Peters's  R.  358.  In  New  York,  therefore,  a  judgment  in '  one  of  the  federal  courts 
within  that  state,  is  a  lien  upon  the  lauds  of  the  debtor  within  the  state,  for  the  term  of 
ten  years  from  the  docketing  of  the  judgment.  The  Manhattan  Company  v.  Evert- 
son,  6  Paige's  E.  457.  Indeed,  in  every  state,  the  judgments  of  the  federal  courts 
have  the  same  lien,  to  the  extent  of  its  jurisdiction,  as  the  judgments  of  the  highest 
court  of  the  state.    Den  v.  Jones,  2  McLean's  Rep.  78,  83.^ 

Debtors  to  the  United  States  for  moneys  received,  their  executors  and  administra- 
tors, &c.,  omitting,  on  due  notice,  to  render  to  the  auditor  of  the  treasury  their  accounts 
and  vouchers  for  the  expenditure  of  such  moneys,  are  to  be  sued  under  the  direction 
of  the  comptroller  of  the  treasury,  and  are  to  be  subject  to  the  costs  and  charges  of 
such  suits,  whether  the  ultimate  decision  he  in  their  favor  or  against  them.  (Act  of  con- 
gress, March  3d,  1795,  c.  113.)  So' receivers  of  public  moneys,  including  all  public 
officers,  who  shall  fail  to  account  and  pay  over  the  same,  they  and  their  sureties  may 
be  proceeded  against  forthwith  hy  want  of  distress,  and  have  their  goods  and  chattels 
seized  and  sold,  and  if  not  sufficient,  they  may  be  imprisoned.  The  amount  due  is  a 
lien  on  the  real  estate  from  the  time  of  the  levy  of  the  distress  warrant ;  and  for  want 
of  sufficient  goods  and  chattels,  the  lands  may  be  sold  on  three  weeks'  notice,  and  a 
conveyance  executed  to  the  purchaser  by  the  marshal.  (Act  of  congress,  sup.  sec.  3, 
and  act  of  May  15th,  1820,  sec.  2,  3.)'    Any  person  aggrieved  by  the  distress,  may 

1  Koning  v.  Bayard,  2  Paine,  C.  C.  251. 

2  Lombard  v.  Bayard,  1  Wallace,  jr.,  C.  C.  196.  Byers  v.  Fowler,  7  Engl.  218.  Simp- 
son V.  Niles,  1  Carter,  196.  Pollard  v.  Cocke,  19  Ala.  188.  The  lien  of  a  judgment  ren- 
dered in  the  Circuit  Court  is  not  necessarily  extended  during  the  pendency  of  .a  writ  of 
error  in  the  Supreme  Court.    Chouteau  v.  Nuckolls,  20  Mis.  442. 

8  But  see  ex  parte  Randolph,  2  Brook  (Va.)  Eep.  447,  477-80.  U.  S.  v.  Hoyt,  10  How. 
U.  S.  109. 

Summary  proceedings  by  warrant  of  distress  under  the  act  of  1820,  do  not  conflict  with 
the  constitutional  provision,  that  no  man  shall  be  deprived  of  his  property  without  due 
process  of  law.  They  fall  within  a  legitimate  exercise  of  the  executive  power.  Murray's 
Lessee  v.  Hoboken  L.  &  I.  Co.  18  How.  U.  S.  272. 
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powers  of  congress,  was,  whether  congress  had  power  to  in- 
corporate a  bank.     In  the  year  1791,  the  secretary  of  the  trea- 
sury had  recommended  the  institution  of  a  national  bank,  as 
being  of  primary  importance  to  the  prosperous  administration 
of  the  finances,  and  of  the  greatest  utility  in  the  operations 
connected  with  the  support  of  public  credit.     But  the  bill  for 
establishing  a  bank  was  opposed  in  the  house   of  represen- 
tatives, as  not  authorized  by  the  constitution.     It  was 
contended  that  the  government  of  the  United  *  States     *249 
was  limited  to  the  exercise  of  the  enumerated  powers, 
and  that  the  power  to  incorporate  a  bank  was  not  one  of  them, 
and,  if  vested  in  the  government,  it  must  be  an  implied  power ; 
and  it  was  contended,  that  the  power  given  to  congress  to  pass 
all  laws  necessary  and  proper  to  execute  the  specified  powers, 
must  be  limited  to  means  necessary  to  the  end,  and  incident  to 
the  nature  of  the  specified  powers.     On  the  other  hand,  it  was 
urged  in  favor  of  the  bill,  that  incidental,  as  weU  as  express 
powers,   necessarily  belonged  to  every  government,  and  that 
when  a  power  was  delegated  to  effect  particular  objects,  all  the 
known  and  usual  means  of  effecting  them  passed  as  incidental 
to  them ;  and  it  was  insisted,  that  a  bank  was  a  known  and 
usual  instrument,  by  which  several  of  the  enumerated  powers  of 
government  were  exercised.     After  the  bill  had  passed  the  two 
houses  of  congress,  the  question  touching  its  constitutionality 
was  agitated  with  equal  ability  and  ardor  in  the  executive  cabi- 


apply  by  bill  to  the  district  judge  for  relief  under  the  process  of  injunction,  and  if  still 
unredressed,  he  may  appeal  to  the  Circuit  Court.  (Act  of  congress,  15th  May,  1820, 
sec.  4,  6.)  He  may  also,  if  in  prison,  be  relieved  upon  habeas  carpus  by  the  Circuit 
Court  of  the  United  States.  (United  States  v.  Nourse,  9  Peters,  8,  Id.  p.  12,  note.) 
The  doctrines  of  the  government  and  courts  of  the  United  States  are  quite  stringent 
in  respect  to  the  obligations  of  importers  of  goods.  The  import  duty  is  held  to  be  a 
personal  debt  chargeable  upon  the  importer,  as  well  as  a  lien  on  the  goods  themselves, 
and  that  the  personal  debt  continues,  though  the  goods  be  deposited  with  a  bond  given 
for  the  duties,  and  the  goods  be  lost  or  destroyed.  Meredith  v.  United  States,  13 
Peters,  486,  494.  Another  part  of  that  case  wears  the  same  forbidding  aspect.  The 
enforcement  of  fines,  penalties  or  forfeitures,  under  the  revenue  laws  of  the  United 
States,  is  extremely  strict  and  rigorous ;  but  the  act  of  congress  of  March  3d,  1797, 
sec.  1,  and  made  perpetual  by  act  of  Feb.  11,  1800,  authorizes  the  secretary  of  the 
treasury,  on  application,  to  mitigate  or  remit  the  penalties  of  these  laws,  when,  from 
the  facts  of  the  case,  first  judicially  ascertained,  he  should  be  of  opinion  that  such 
penalties  have  been  incurred  without  wilful  negligence,  or  any  intention  of  fraud. 
23* 
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net.  The  secretary  of  state  and  the  attorney-general  conceived 
that  congress  had  transcended  their  powers,  but  the  secretary  of 
the  treasury  maintained  the  opposite  opinion.  Their  respective 
opinions  were  founded  on  a  train  of  reasoning,  denoting  great 
investigation  of  all  the  leading  and  fundamental  principles  of 
the  constitution,  and  they  were  submitted  to  the  consideration 
of  the  President  of  the  United  States.  It  was  argued  against 
the  constitutionality  of  the  act,  that  the  power  to  incorporate  a 
bank  was  not  among  the  enumerated  powers,  and  to  take  a 
single  step  beyond  the  boundaries  specially  drawn  around  the 
powers  of  congress,  would  be  to  take  possession  of  an  undefined 
and  undefinable  field  of  power ;  that  though  congress  were 
authorized  to  make  all  laws  necessary  and  proper  for  carrying 
into  execution  the  enumerated  powers,  they  were  confined  to 
those  means  which  were  necessary,  and  not  merely  convenient. 
It  meant  those  means  without  which  the  grant  of  the  power 
would  be  nugatory,  and  that  if  such  a  latitude  of  construction 

was  allowed,  as  to  give  to  congress  any  implied  power 
*250     on  the  ground  of  convenience,  *it  would  swallow  up  all 

the  list  of  enumerated  powers,  and  reduce  the  whole  to 
one  phrase.  On  the  other  hand,  it  was  contended,  that  every 
power  vested  in  a  government  was,  in  its  nature,  sovereign,  and 
gave  a  right  to  employ  all  the  means  fairly  applicable  to  the 
attainment  of  the  end  of  the  power,  and  not  specially  precluded 
by  specified  exceptions,  nor  contrary  to  the  essential  ends  of 
political  society;  that  though  the-  government  of  the  United 
States  was  one  of  limited  and  specified  powers,  it  was  sove- 
reign with  regard  to  its  proper  objects,  and  to  its  declared  pur- 
poses and  trusts ;  that  it  was  incident  to  sovereign  power  to 
erect  corporations,  and,  consequently,  it  was  incident  to  the 
United  States  to  erect  one,  in  relation  to  the  objects  intrusted 
to  its  management ;  that  implied  powers  are  as  completely  del- 
egated as  those  which  are  expressed,  and  the  power  of  erecting 
a  corporation  may  as  well  be  implied,  as  any  other  instrument 
or  means  of  carrying  into  execution  any  of  the  specified  powers ; 
that  the  exercise  of  the  power  in  that  case  had  a  natural  rela- 
tion to  the  lawful  ends  of  the  government,  and  it  was  incident 
to  the  sovereign  power  to  regulate,  and  to  employ  all  the  means 
which  apply  with  the  best  advantage  to  that  regulation ;  that 
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the  word  necessary,  in  the  constitution,  ought  not  to  be  confined 
to  those  means,  without  which  the  grant  of  power  would  be 
nugatory,  and  it  often  means  no  more  than  needful,  requisite, 
useful,  or  conducive  to,  and  that  was  the  true  sense  in  which 
the  word  was  used  in  the  constitution.  The  relation  between 
the  measure  and  the  end  was  the  criterion  of  constitutionality, 
and  not  whether  there  was  a  greater  or  less  necessity  or  utility. 
The  infinite  variety,  extent,  and  complexity  of  national  exigen- 
cies, necessarily  required  great  latitude  of  discretion  in  the  selec- 
tion and  application  of  means ;  and  the  authority  intrusted  to 
government  ought  and  must  be  exercised  on  principles  of  liberal 
construction. 

President  Washington  gave  these  arguments  of  his  cab- 
inet a  deliberate  and  profound  consideration,  and  it  *  ter-    *  251 
minated  in  a  conviction,  that  the  incorporation  of  a  bank 
was  a  measure  authorized  by  the   constitution,  and  the  bill 
passed  into  a  law. 

This  same  question  came  before  the  Supreme  Court  of  the 
United  States,  in  1819,  in  the  case  of  M'  Oulloch  v.  The  State  of 
Maryland,  {a)  in  reference  to  the  Bank  of  the  United  States, 
which  was  incorporated  in  1816,  and  upon  which  the  legislature 
of  Maryland  had  imposed  a  tax.  Notwithstanding  the  question 
arising  on  the  construction  of  the  powers  of  congress  had  been 
settled,  so  far  as  an  act  of  congress  could  settle  it,  in  1791,  and 
again  in  1816,  it  was  thought  worthy  of  a  renewed  discussion 
in  that  case.  The  chief  justice,  in  delivering  the  opinion  of  the 
court,  observed,  that  the  question  could  scarcely  be  considered 
an  open  one,  after  the  principle  had  been  so  early  introduced 
and  recognized  by  many  successive  legislatures,  and  had  been 
acted  upon  by  the  judicial  department,  as  a  law  of  undoubted 
obligation.  He  admitted  that  it  belonged  to  the  Supreme 
Court  alone  to  make  a  final  decision  in  the  case,  and  that  the 
question  involved  a  consideration  of  the  constitution  in  its  most 
interesting  and  vital  parts. 

It  was  admitted,  that  the  government  of  the  United  States 
was  one  of  enumerated  powers,  and  that  it  could  exercise  only 
the  powers  granted  to  it ;  but  though  limited  in  its  powers,  it 

(a)  4  Wheaton,  316. 
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was  supreme  within  its  sphere  of  action.  It  was  the  govern- 
ment of  the  people  of  the  United  States,  and  emanated  from 
them.  Its  powers  were  delegated  by  all,  and  it  represented  all> 
and  acted  for  all.  In  respect  to  those  subjects  on  which  it  can 
act,  it  must  necessarily  bind  its  component  parts  ;  and  this  was 
the  express  language  of  the  constitution,  when  it  .declared  that 
the  constitution,  and  the  laws  made  in  pursuance  thereof,  were 
the  supreme  law  of  the  land,  and  required  aU  the  officers  of  the 
state  governments  to  take  an  oath  of  fidelity  to  it.  There 
*  252  was  nothing  *  in  the  constitution  which  excluded  inci- 
dental or  implied  powers.-  The  articles  of  the  confedera- 
tion gave  nothing  to  the  United  States  but  what  was  expressly 
granted ;  but  the  new  constitution  dropped  the  word  expressly, 
and  left  the  question,  whether  a  particular  power  was  granted, 
to  depend  on  a  fair  construction  of  the  whole  instrument.  No 
constitution  can  contain  an  accurate  detail  of  aU  the  subdi- 
visions of  its  powers,  and  of  all  the  means  by  which  they  might 
be  carried  into  execution.  It  would  render  it  too  prolix.  Its 
nature  requires  that  only  the  great  outlines  should  be  marked, 
audits  important  objects  designated,  and  all  the  minor  ingre- 
dients left  to  be  deduced  from  the  nature  of  those  objects.  The 
sword  and  the  purse,  aU.  the  external  relations,  and  no  incon- 
siderable portion  of  the  industry  of  the  nation,  were  intrusted 
to  the  general  government ;  and  a  government  intrusted  with 
such  ample  powers,  on  the  due  execution  of  which  the  happi- 
ness and  prosperity  of  the  nation  vitally  depended,  must  also 
be  intrusted  with  ample  means  for  their  execution.  Unless  the 
words  imperiously  require  it,  we  otight  not  to  adopt  a  construc- 
tion which  would  impute  to  the  framers  of  the  constitution, 
when  granting  great  powers  for  the  public  good,  the  intention 
of  impeding  their  exercise,  by  withholding  a  choice  of  means. 

The  powers  given  to  the  government  imply  the  ordinary 
means  of  execution ;  and  the  government,  in  all  sound  reason 
and  fair  interpretation,  must  have  the  choice  of  the  means 
which  it  deems  the  most  convenient  and  appropriate  to  the 
execution  of  the  power.  The  power  of  creating  a  corporation, 
though  appertaining  to  sovereignty,  was  not  a  great,  substan- 
tive, and  independent  power,  but  merely  a  means  by  which 
other  objects  were  accomplished ;  in  like  manner,  as  no  semi- 
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nary  of  learning  is  instituted  in  order  to  be  incorporated,  but 
the  corporate  charter  is  conferred  to  subserve  the  purposes  of 
education.  The  power  of  creating  a  corporation  is  never  used 
for  its  own  sake,  but  for  the  purpose  of  effecting  some- 
thing else.  It  is  nothing  but  ordinary  *  means  to  attain  *253 
some  public  and  useful  end.  The  constitution  has  not 
left  the  right  of  congress  to  employ  the  necessary  means  for  the 
execution  of  its  powers  to  general  reasoning.  It  is  expressly 
authorized  to  employ  such  means  ;  and  necessary  means,  in  the 
sense  of  the  constitution,  does  not  import  an  absolute  physical 
necessity,  so  strong  that  one  thing  cannot  exist  vdthout  the 
other.  It  stands  for  any  means  calculated  to  produce  the  end. 
The  word  necessary  admits  of  aU  degrees  of  comparison.  A 
thing  may  be  necessary,  or  very  necessary,  or  absolutely  and 
indispensably  necessary.  The  word  is  used  in  various  senses, 
and  in  its  construction,  the  subject,  the  context,  the  intention, 
are  aU  to  be  taken  into  view.  The  powers  of  the  government 
were  given  for  the  welfare  of  the  nation.  They  were  intended 
to  endure  for  ages  to  come,  and  to  be  adapted  to  the  various 
crises  of  human  affairs.  To  prescribe  the  specific  means  by 
which  government  should  in  all' future  time  execute  its  power, 
and  to  confine  the  choice  of  means  to  such  narrow  limits  as 
should  not  leave  it  in  the  power  of  congress  to  adopt  any  which 
might  be  appropriate  and  conducive  to  the  end,  would  be  most 
unwise  and  pernicious,  because  it  would  be  an  attempt  to  pro- 
vide by  immutable  rules  for  exigencies,  which,  if  foreseen  at  all, 
must  have  been  seen  dimly,  and  would  deprive  the  legislature 
of  the  capacity  to  avail  itself  of  experience,  or  to  exercise  its 
reason,  and  accommodate  its  legislation  to  circumstances. 

If  the  end  be  legitimate,  and  within  the  scope  of  the  consti- 
tution, all  means  which  are  appropriate  and  plainly  adapted  to 
this  end,  and  which  are  not  prohibited,  are  lawful ;  and  a  cor- 
poration was  a  means  not  less  usual,  nor  of  higher  dignity,  nor 
more  requiring  a  particular  specification,  than  other  means.  A 
national  bank  was  a  convenient,  a  useful  and  essential  instru- 
ment in  the  prosecution  of  the  fiscal  operations  of  the  govern- 
ment. It  was  clearly  an  appropriate  measure ;  and  while  the 
Supreme  Court  declared  it  to  be  within  its  power  and  its 
duty,  to  maintain  that  an  act  *  of  congress  exceeding  its    *  254 


274  JITRISPRUDENCE   OF  [PAET   II. 

power  was  not  the  law  of  the  land,  yet  if  a  law  was  not 
prohibited  by  the  constitution,  and  was  really  calculated  to 
effect  an  object  intrusted  to  the  government,  the  court  did  not 
pretend  to  the  power  to  inquire  into  the  degree  of  its  necessity. 
That  would  be  passing  the  line  which  circumscribes  the  judicial 
department,  and  be  treading  on  legislative  ground. 

The  court  therefore  decided,  that  the  law  creating  the  Bank 
of  the  United  States  was  one  made  in  pursuance  of  the  consti- 
tution ;  and  that  the  branches  of  the  national  bank,  proceeding 
from  the  same  stock,  and  being  conducive  to  the  complete  ac- 
complishment of  the  object,  were  equally  constitutional. 

The  Supreme  Court  were  afterwards  led,  in  some  degree,  to 
review  this  decision,  in  the  case  of  Osborn  v.  The  United  States 
Bank ;  (a)  and  they  there  admitted  that  congress  could  not  cre- 
ate a  corporation  for  its  own  sake,  or  for  private  purposes.  The 
whole  opinion  of  the  court  in  the  case  of  M'  Culhch  v.  The  State 
of  Maryland,  was  founded  on,  and  sustained  by,  the  idea,  that 
the  bank  was  an  instrument  which  was  necessary  and  proper 
for  carrying  into  effect  the  powers  vested  in  the  government.  It 
was  created  for  national  purposes  only,  though  it  was  undoubt- 
edly capable  of  transacting  private  as  well  as  public  business ; 
and  while  it  was  the  great  instrument  by  which  the  fiscal  oper- 
ations of  the  government  were  effected,  it  was  also  trading  with 
individuals  for  its  own  advantage.  The  bank,  on  any  rational 
calculation,  could  not  effect  its  object,  unless  it  was  endowed 
with  the  faculty  of  lending  and  dealing  in  money.  This  faculty 
was  necessary  to  render  the  bank  competent  to  the  purposes  of 
government,  and,  therefore,  it  was  constitutionally  and  rightfully 
engrafted  on  the  institution,  {b) 


(a)  9  Wheaton,  859,  860. 

(6)  It  is  wortiiy  of  notice,  that* the  power  of  congress  to  establish  a  national  bank 
even  under  the  articles  of  confederation,  seems  not,  at  the  time,  to  have  been  much 
questioned-;  and  congress  did  actnally  approve  of  such  a  proposition  on  the  26th  of 
May,  1781 ;  and  on  the  31st  of  December  following,  they  proceeded  by  ordinance  to 
institute  and  incorporate  the  Bank  of  Xorth  America.  Journals  of  Congress,  vol.  viL 
pp.  87,  197.  The  constitutionality  and  validity  of  this  ordinance  were  ably  enforced 
by  Judge  Wilson.  See  Wilson's  Works,  vol.  iii.  p.  397,  and  see  supra,  p.  212,  n. 
The  first  and  the  second  banks  of  the  United  States  were  established  by  statutes,  which 
received  the  approbation  of  presidents  Washington  and  Madison,  and  the  constitu- 
tionality of  the  establishment  of  those  banks  being  repeatedly  declared  by  the  Supreme 
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(3.)  The  construction  of  the  powers  of  congress  rel-  Rules  for 
ative  to  taxation  was  brought  before  the  Supreme  '^^i>''o°- 
Court,  in  1796,  in  the  case  of  Hylton  v.  The  United 
States,  (a)  By  the  act  of  *  5th  June,  1794,  congress  laid  *255 
a  duty  upon  carriages  for  the  conveyance  of  persons,  and 
the  question  was,  whether  this  was  a  direct  tax,  within  the 
meaning  of  the  constitution.  If  it  was  not  a  direct  tax,  it  was 
admitted  to  be  rightly  laid,  under  that  part  of  the  constitution 
which  declares  that  all  duties,  imposts,  and  excises  shall  be  uni- 
form throughout  the  United  States ;  but  if  it  was  a  direct  tax, 
it  was  not  constitutionally  laid,  for  it  must  then  be  laid  accord- 
ding  to  the  census,  under  that  part  of  the  constitution  which 
declares  that  direct  taxes  shall  be  apportioned  among  the  several 
states  according  to  numbers.  The  Circuit  Court  in  Virginia 
was  divided  in  opinion  on  the  question ;  but,  on  appeal  to  the 
Supreme  Court,  it  was  decided,  that  the  tax  on  carriages  was 
not  a  direct  tax,  within  the  letter  or  meaning  of  the  constitu- 
tion, and  was  therefore  constitutionally  laid. 


Court  of  the  United  States,  it  was  considered  as  a  settled  question,  not  open  for  fur- 
ther discussion.  The  constitution  declared,  that  "  all  legislative  powers  therein  granted 
should  be  vested  in  the  congress  of  the  United  States  ;  "  and  that  "  the  executive  power 
should  be  vested  in  a  President  of  the  United  States  ;  and  that  the  judicial  power  of 
the  United  States  should  be  vested  in  one  Supreme  Court,  and  in  such  inferior  courts 
as  the  congress  might,  from  time  to  time,  ordain  and  establish ;  and  that  the  judicial 
power  should  extend  to  all  cases  in  law  and  equity,  arising  under  the  constitution."  (Art. 
1,  sec.  1 ;  Art.  2,  sec.  1  ;  Art.  3,  sec.  1,  2.)  This  simple  and  beautiful  distribution  of 
power  would  seem  to  be  too  clear  to  be  mistaken,  and  too  sacred  to  be  invaded.  The 
oath  to  support  the  constitution  necessarily  includes,  in  its  meaning  and  efficacy,  the 
support  of  this  distribution  of  power,  and  of  the  judicial  cognizance  of  all  cases  arising 
under  the  constitution.  That  cognizance  extends,  of  course,  to  the  question,  whether 
congress  have  the  constitutional  power  to  incorporate  a  national  bank.  It  is  a  case  aris- 
ing-under  the  constitution ;  and  the  decisions  of  the  Supreme  Court  are  in  favor  of  the  exist- 
ence of  such  a  power,  and  of  the  valid  exercise  of  it  in  the  establishment  of  a  national 
bank.  The  wprds  necessary  and  proper  in  the  constitution,  were  not  to  be  confined  to 
means  that  were  indispensable  in  the  exercise  of  any  express  power ;  but  extended  to  all 
means  that  congress  should  deem  expedient  and  useful,  and  conducive  to  the  end  pro- 
posed in  the  execution  of  any  express  power.  That  construction  is  binding  and  con- 
clusive, as  well  upon  the  other  departments  of  the  government  as  upon  the  nation  at 
large.  The  congress,  in  whom  is  vested  the  legislative  power,  and  the  President,  in 
whom  is  vested  the  executive  power,  are  respectively  bound  to  receive  and  obey  that 
construction  of  the  constitution  which  has  been  duly  settled  by  the  judicial  power. 
See,  further,  infra,  pp.  449,  456,  note  b. 
(a)  3  Dal.  Rep.  171. 


276  JURISDICTION  OF  [PABT  H. 

The  question  was  deemed  of  very  great  importance,  and  was 
elaborately  argued.  It  was  held,  that  a  general  power  was 
given  to  congress  to  lay  and  collect  taxes  of  every  kind  or 
nature,  without  any  restraint.  They  had  plenary  power  over 
every  species  of  taxable  property  except  exports.  But  there 
were  two  rules  prescribed  for  their  government :  the  rule  of 
uniformity  and  the  rule  of  apportionment.  Three  kinds  of 
taxes,  viz :  duties,  imposts,  and  excises,  were  to  be  laid  by  the 
first  rule ;  and  capitation,  and  othCT  direct  taxes,  by  the  second 
rule.  If  there  were  any  other  species  of  taxes,  as  the  court 
seemed  to  suppose  there  might  be,  that  were  not  direct,  and 
not  included  within  the  words  duties,  imposts,  or  excises,  they 
were  to  be  laid  by  the  rule  of  uniformity  or  not,  as  congress 
should  think  proper  and  reasonable. 

The  constitution  contemplated  no  taxes  as  direct  taxes,  but 
such  as  congress  could  lay  in  proportion  to  the  census  ;  and  the 
rule  of  apportionment  could  not  reasonably  apply  to  a  tax  on 
carriages,  nor  could  the  tax  on  carriages  be  laid  by  that  rule, 
without  very  great  inequality  and  injustice.  If  two  states, 
equal  in  census,  were  each  to  pay  8,000  dollars,  by  a  tax 
•  256  on  carriages,  *  and  in  one  state  there  were  100  carriages, 
and  in  another  1,000,  the  tax  on  each  carriage  would  be 
ten  times  as  much  in  one  state  as  in  the  other.  While  A,  in  the 
one  state,  would  pay  for  his  carriage  eight  dollars,  B,  in  the 
other  state,  would  pay  for  his  carriage  eighty  dollars.  In  this 
way,  it  was  shown  by  the  court,  that  the  notion  that  a  tax  on 
carriages  was  a  direct  tax,  within  the  purview  of  the  constitution, 
and  to  be  apportioned  according  to  the  census,  would  lead  to 
the  grossest  abuse  and  oppression.  This  argument  was  con- 
clusive against  the  construction  set  up,  and  the  tax  on  carriages 
was  considered  as  included  within  the  power  to  lay  duties ;  and 
the  better  opinion  seemed  to  be,  that  the  direct  taxes  contem- 
plated by  the  constitution  were  only  two,  viz :  a  capitation,  or 
poll  tax,  and  a  tax  on  land.  The  court  concluded  that  the  tax 
on  carriages  was  an  indirect  tax  on  expense  or  consumption, 
and,  therefore,  properly  laid,  pursuant  to  the  rule  of  uniformity. 

In  Loughborough  v.  Blake,  (a)  the  power  of  taxation  was 

(a)  5  Wheaton,  317. 
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again  brought  under  judicial  discussion.  The  question  was 
immediately  of  a  local  nature,  and  it  was,  whether  congress  had 
the  right  to  impose  a  direct  tax  upon  the  unrepresented  District 
of  Columbia.  But  there  were  principles  involved  in  the  decision, 
which  had  an  extensive  and  important  relation  to  the  whole 
United  States. 

It  was  declared  that  the  power  to  tax  extended  equally  to  all 
places  over  which  the  government  extended.  It  extended  as 
well  to  the  District  of  Columbia,  and  to  the  territories  which 
were  not  represented  in  congress,  as  to  the  rest  of  the  United 
States.  Though  duties  were  to  be  uniform,  and  taxes  were  to 
be  apportioned  according  to  numbers,  the  power  was  coexten- 
sive with  the  empire.  The  inhabitants  of  the  then  territories  of 
Michigan,  and  of  Florida  and  Arkansas,  for  instance,  as  well  as 
the  District  of  Columbia,  though  without  any  represen- 
tation in  congress,  were  subject  to  the  *  full  operation  of  *  257 
the  power  of  taxation,  equEiJly  as  the  people  of  New 
York  or  Massachusetts.  But  the  court  held,  that  congress  are 
not  bound,  though  they  may,  in  their  discretion,  extend  a  direct 
tax  to  the  territories  as  well  as  to  the  states.  A  direct  tax,  if 
laid  at  all,  must  be  laid  on  every  state  conformably  to  the 
census,  and  therefore  congress  has  no  power  to  exempt  any 
state  from  its  due  share  of  the  burden.  But  it  was  understood 
that  congress  were  under  no  necessity  of  extending  a  tax  to  the 
unrepresented  District  of  Columbia,  and  to  the  territories  • 
though,  if  they  be  taxed,  then  the  constitution  gives  the  rule  of 
assessment.  This  construction  was  admitted  to  be  most  con- 
venient, for  the  expense  of  assessing  and  collecting  a  tax  in  a 
territory,  as  the  Northwest  territory,  for  instance,  then  existed, 
might  exceed  the  amount  of  the  tax.  Here  was  an  anomalous 
case  in  our  government,  in  which  representation  and  taxation 
are  not  inseparable,  though  the  principle  that  the  power  of  tax- 
ation could  not  rightfully  exist  vidthout  representation,  was  a 
fundamental  ground  of  our  Revolution.  The  court  did  not  con- 
sider a  departure  from  a  general  principle,  in  this  case,  to  be 
very  material  or  important,  because  the  case  was  that  of  terri- 
tories which  were  in  a  state  of  infancy,  advancing  to  manhood, 
and  looking  forward  to  complete  equality,  as  soon  as  that  state 
of  manhood  should  be  attained.     It  was  the  case,  also,  of  the 

VOL.  I.  24 
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District  of  Columbia,  which  had  voluntarily  relinquished  the 
right  of  representation,  and  adopted  the  whole  body  of  congress 
for  its  legitimate  government. 

Eight  of  (4.)  Congress  have  the  exclusive  right  of  preemption 
toM^r  *o  3,U  Indian  lands  lying  within  the  territories  of  the 
lauds.  United  States.     This  was  so  decided  in  the  case  of 

Johnson  v.  Mcintosh,  (a)  Upon  the  doctrine  of  the  court  in  that 
case,  and  in  that  of  Fletcher  v.  Peck,  (6)  the  United  States  own 
the  soil,  as  weU  as  the  jurisdictiorl  of  the  immense  tracts  of 
unpatented  lands  included  within  their  territories,  and  of 
*  258  *  all  the  productive  funds  which  those  lands  may  here- 
after create.  The  title  is  in  the  United  States  by  the 
treaty  of  peace  with  Great  Britian,  and  by  subsequent  cessions 
from  France  and  Spain,  and  by  cessions  from  the  individual 
states;  and  the  Indians  have. only  a  right  of  occupancy,  and 
the  United  States  possess  the  legal  title,  subject  to  that  occu- 
pancy, and  with  an  absolute  and  exclusive  right  to  extinguish 
the  Indian  title  of  occupancy  either  by  conquest  or  purchase. 
The  title  of  the  European  nations,  and  which  passed  to  the 
United  States,  to  this  immense  territorial  empire,  was  founded 
on  discovery  and  conquest ;  and,  by  the  European  customary 
law  of  nations,  prior  discovery  gave  this  title  to  the  soil,  subject 
to  the  possessory  right  of  the  natives,  and  which  occupancy  was 
all  the  right  that  European  conquerors  and  discoverers,  and 
which  the  United  States,  as  succeeding  to  their  title,  would 
admit  to  reside  in  the  native  Indians.  The  principle  is,  that 
the  Indians  are  to  be  considered  merely  as  occupants,  to  be  pro- 
tected while  in  peace  in  the  possession  of  their  lands,  but  to  be 
deemed  incapable  of  transferring  the  absolute  title  to  any  other 
than  the  sovereign  of  the  country.  The  constitution  (c)  gave 
to  congress  the  power  to  dispose  of,  and  to  make  all  needful 
rules  and  regulations  respecting  the  territory,  or  other  property 
belonging  to  the  United  States,  and  to  admit  new  states  into 
the  Union.  Since  the  constitution  was  formed,  the  value  and 
efficacy  of  this  power  have  been  magnified  to  an  incalculable 
extent,  by  the  purchase  of  Louisiana  and  Florida ;  and,  under 
the  doctrine  contained  in  the  cases  I  have  referred  to,  congress 


(a)  8  Wleaton,  543.  (6)  6  Cranch,  142,  143.  (c)  Ai-t.  4,  sec.  3. 
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have  a  large  and  magnificent  portion  of  territory  under  their 
absolute  control  and  disposal.  This  immense  property  has 
become  national  and  productive  stock,  and  congress,  in  the 
administration  of  this  stock,  have  erected  temporary  govern- 
ments under  the  provisions  of  the  ordinance  of  the  congress 
under  the  confederation,  and  under  the  constitutional  power ; 
and  they  have  appointed  the  officers  to  each  territory,  and 
allowed  delegates  in  congress  to  be  chosen  by  the 
*  inhabitants  every  second  year,  and  with  a  right  to  "259 
debate,  but  not  to  vote,  in  the  house  of  represen- 
tatives, (a) 

The  unpatented  lands  belonging  to  the  United  States,  within 
the  states  of  Ohio,  Indiana,  Illinois,  Michigan,  and  the  territory 
of  Wisconsin,  arose  from  cessions  from  the  states  of  Virginia, 
Massachusetts,  Connecticut,  and  New  York,  before  the  adoption 
of   the  present  constitution  of  the  United  States,  (b)     North 


(a)  Ordinance  of  congress  of  13th  July,  1787.  Acts  of  congress  of  August  7th, 
1789;  January  14th,  1805  ;  March  3d,  1817;  February  16th,  1819;  April  24th,  1820; 
March  30th,  1822.  The  acquisition  of  the  foreign  territories  of  Louisiana  and  Florida 
by  the  United  States,  by  purchase,  was  to  be  supported  only  by  a  very  liberal  and 
latitudinaiy  construction  of  the  incidental  powers  of  the  government  under  the  con- 
stitution. The  objections  to  such  a  construction,  which  were  urged  at  the  time,  are 
stated  in  3  Story's  Comm.  156-161.  But  the  constitutionality  of  the  acquisition  of 
foreign  territory  is  vindicated,  established,  and  settled  by  the  Supreme  Court,  as  one 
necessarily  flowing  from  the  power  of  the  Union  to  make  treaties.  American  Ins. 
Co.  V.  Canter,  1  Peters's  U.  S.  Rep.  511.  It  belongs,  therefore,  upon  that  principle, 
exclusively  to  the  President,  with  the  advice  and  consent  of  two  thirds  of  the  mem- 
bers of  the  senate  present,  to  make  the  acquisition.  But  in  1845,  congress,  by  joint 
resolution,  under  the  power  in  the  constitution,  (art.  4,  sec.  3,)  that  "new  states  may 
be  admitted  by  the  congress  into  this  Union,''  admitted  the  foreign  and  independent 
state  of  Texas  into  the  Union  as  a  separate  state,  upon  terms  to  which  Texas  after- 
wards acceded.  Resolution  of  congress  of  March  1,  1845.  This  was  giving  a  new 
legislative  construction,  of  enormous  efficacy  and  extent,  to  the  constitutional  power 
to  acquire  foreign  states,  and  would  appear  to  be  contrary  to  the  principle  of  construc- 
tion recognized  by  the  Supreme  Court,  that  the  annexation  of  foreign  states  out  of 
the  limits  of  the  United  States,  must  be  the  act  of  the  treaty-making  power. 

(6)  That  of  New  York  was  made  March  1st,  1781,  under  the  authority  of  the  act 
of  the  legislature  of  that  state,  of  the  19th  February,  1780.  That  of  Virginia  was 
made  March  1st,  1784,  under  the  authority  of  an  act  of  the  20th  December,  1783. 
That  of  Massachusetts,  on  the  19th  of  April,  1785,  under  the  authority  of  the  acts  of 
that  state,  of  13th  November,  1784,  and  17th  March,  1785;  and  that  of  Connecticut, 
on  the  14th  September,  1786,  under  the  authority  of  an  act  of  that  state,  of  May, 
1786.  That  of  South  Carolina,  in  August,  1787.  The  title  to  the  lands  belonging 
to  the  United  States  west  of  the  Mississippi  is  supported  by  treaties  made  with  Great 
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Carolina,  South  Carolina,  and  Georgia,  made  similar  cessions  of 
their  unpatented  lands,  and  which  now  compose  the  states  of 
Tennessee,  Alabama,  and  Mississippi.    The  lands  so  ceded  were 
intended  to  be,  and  were  considered,  as  constituting  a  common 
fund,  for  the  benefit  of  the  Union  ;  and  when  the  states  in  which 
the  lands  are  now  situated  were  admitted  into  the  Union,  the 
proprietary  right  of  the  United  States  to  those  unimproved  and 
unsold  lands  was  recognized.    Those  lands  belong  to  the  United 
States,  as  part  of  their  public  domain,  subject  to  the  Indian 
right  and  title  of  occupancy,  in  aU  cases  in  which  the  same  has 
not  been  lawfully  extinguished.     It  is  not  to  be  concealed,  how- 
ever, that  the  title  of  the  United  States  to  the  unappropriated 
lands  lying  within  the  limits  of  the  separate  states,  has  been 
seriously  questioned  by  some  of  them,  as  by  Mississippi,  Illi- 
nois, and  Indiana.    The  latter  state,  in  January,  1829,  advanced 
a  claim  to  the  exclusive  right  to  the  soil  and  eminent  domain  of 
aU  the  unappropriated  lands  within  her  acknowledged  bounda- 
ries ;  and  in  1830,  Mississippi  put  forth  a  similar  claim.     But 
the  cessions  of  the  territorial  claims  of  the  separate  states  to  the 
western  country,  were  called  for  by  the  resolutions  of  congress 
of  the  6th  September  and  10th  of   October,  1780,  and  were 
made  upon  the  basis  that  they  were  to  be  "  disposed  of  for  the 
common  benefit  of  the  United  States."  (a)     It  was  stipulated  by 
congress,  in  the  last  resolution,  that  the  lands  to  be  ceded  should 
be  disposed  of  for  the  common  benefit  of  the  United  States  ;  be 
settled  and  formed  into  distinct  republican  states,  with  a  suit- 
able   extent   of  territory ;    become  members  of  the   American 
Union,  and  have  the  same  rights  of  sovereignty,  freedom,  and 
independence,  as  the  other  states.     It  was  likewise  pro- 
*  260    vided  by  *  the  ordinance  of  July  13th,  1787,  for  the  gov- 
ernment of  the  territory  of  the  United  States  northwest  of 
the  river  Ohio,  that  the  legislatures  of  the  districts  or  new  states 


Britain,  in  1783,  1818,  1827,  and  with  Fiance,  in  1803,  and  with  Spain,  in  1820,  and 
with  Mexico,  in  1831.  Vide  Elliott's  American  Diplomatic  Code,  Washington,  1834, 
2  Tols.,  which  is  a  most  valuable  compilation  of  all  the  treaties  down  to  that  date,  in 
which  the  United  States  hare  any  interest. 

(a)  Journals  of  the  Confed.  Congress,  toI.  vi.  pp.  123,  147.  Ibid.  toI.  viii.  pp.  256, 
259.  l6id.  vol.  ix.  p.  47.  Ibid.  vol.  x.  p.  92.  Ibid.  vol.  xi.  p.  160.  Ibid.  vol.  xii. 
p.  92. 
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to  be  erected  therein,  should  "  never  interfere  with  the  primary 
disposal  of  the  soil  by  the  United  States,  in  congress  assembled, 
nor  with  any  regulations  congress  may  find  necessary  for  secur- 
ing the  title  in  such  soil  to  the  bona  fide  purchaser."  [a)  ^ 
(5.)  By  the  constitution  of  the  United  States,  con-     J^f^c'  °f 

\     I        J  '  pubho  re- 

gress were,  by  general  laws,  to  prescribe  the  manner  cords. 

in  which  the  public  acts,  records,  and  judicial  proceedings  of 

every  state   should  be  proved,  and  the  effect  thereof  in  every 

other  state.     In  pursuance  of  this  power,  congress,  by  the  act 

of  May  26th,  1790,  provided  the  mode  by  which  records  and 

judicial  proceedings  should  be  authenticated,  and  then  declared 

that  they  should  have  such  faith  and  credit  given  to  them  in 

every  court  within  the  United  States,  as  they  had  by  law  or 

usage  in  the  courts  of  the  state  from  whence  the  records  were 

taken.     Under  this  act  it  was  decided,  in  the  case  of  Mills  v. 

Duryee,  [b)  that  if  a  judgment,  duly  authenticated,  had,  in  the 

state  court  from  whence  it  was  taken,  the  faith  and  credit  of 

the  highest  nature,  viz  :  record  evidence,  it  must  have  the  same 

faith  and  credit  in  every  other  court.    It  was  declaring  the  effect 

of  the  record,  to  declare  the  faith  and  credit  that  were  to  be 

given  to  it.^     The  constitution  intended  something  more  than 


(a)  For  disposing  of  the  lands  of  the  United  States,  numerous  land  offices  have 
been  established  by  acts  of  congress,  in  tlje  states  of  Ohio,  Indiana,  Illinois,  Missouri, 
Louisiana,  Mississippi,  Alabama,  Michigan,  and  Arkansas,  and  in  the  territories  of 
Wisconsin,  Iowa,  and  Florida.  See  Gordon's  Digest  of  the  Laws  of  the  United  States, 
1837,  pp.  321-389,  in  which  all  the  statute  provisions  relative  to  the  disposition  of  the 
public  domain  of  the  United  States  are  collected,  and  clearly  and  neatly  arranged  and 
digested.  By  the  act  of  congress  of  September  4th,  1841,  c.  16,  ten  per  cent,  of  the 
net  proceeds  of  the  sales  of  the  public  lands,  to  be  made  subsequent  to  the  31st  of  De- 
cember, 1841,  within  the  limits  of  the  states  of  Ohio,  Indiana,  Illinois,  Alabama,  Mis- 
souri, Mississippi,  Louisiana,  Arkansas,  and  Michigan  were  to  be  paid  to  those  states 
respectively ;  and  the  residue  of  those  net  proceeds,  subject  to  certain  provisos,  should 
be  divided,  half-yearly,  among  the  twenty-six  states  of  the  Union,  and  the  District  of 
Columbia,  and  the  territories  of  Wisconsin,  Iowa,  and  Florida,  according  to  their  re- 
spective federal  representative  population,  as  ascertained  by  the  last  census,  to  be 
applied  by  the  legislatures  of  the  said  states  to  such  purposes  as  they  should  direct. 

(6)  7  Cranch,  481. 


1  Although  the  act  of  congress,  1  May,  1820,  prohibits  the  purchase  of  lands  on  account 
of  the  United  States,  except  by  special  law,  yet  the  United  States  may  acquire  the  legal 
title  to  land  taken  as  the  security  of  a  debt.    Neilson  v.  Lagow,  12  How.  U.  S.  98. 

2  An  action  of  debt  will  not  lie  against  an  administrator  in  one  state,  on  a  judgment 

24* 
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to  make  the  judgments  of  state  courts  prima  facie  evidence 
only.  It  contemplated  a  power  in  congress  to  give  a  conclusive 
effect  to  such  judgments.  A  judgment  is,  therefore,  conclusive 
in  every  other  state,  if  a  court  of  the  particular  state  where  it 
was  rendered  would  hold  it  conclusive.'  Nil  debet  is  not  a  good 
plea  in  a  suit  on  a  judgment  in  another  state,  because  not  a  good 
plea  in  such  state.     Nul  tiel  record  is  the  proper  plea  in  such  a 

case.  The  same  decision  was  followed  in  Hampton  v. 
*  261     M  Cormel,  (a}    and  the    doctrine  contained  *  in  it  may 

now  be  considered  as  the  settled  law  of  the  land.  It  is 
not,  however,  to  be  understood,  that  mtl  tiel  record  is,  in  all 
cases,  the  necessary  plea ;  but  any  special  pl^a  may  be  pleaded 
which  would  be  good  to  avoid  the  judgment  in  the  state  where 
it  was  pronounced,  (b)     And  in  Mayhew  v.  Catcher,  (c)  the 


(a)  3  Wheaton,  234 ;  and  in  Wemwag  v.  Pawling,  5  Gill  &  Johnson,  600. 

(6)  Shumway  v.  Stillman,  4  Cowen's  Kep.  292. 

(e)  6  Wheaton,  129,— In  Thurber  w.  Blackbourne,  1  N.  H.  Kep.  242,  it  was  held, 
that  nil  debet  was  a  good  plea  to  debt  on  a  judgment  of  another  state  when  it  did  not 
appear  by  the  record  that  the  defendant  had  notice  of  the  suit.  And  in  Spencer  v. 
Brockway,  1  Hammond's  Ohio  Rep.  122 ;  Holt  v.  AUoway,  2  Blackf  Ind.  Rep.  108, 
and  Hoxie  v.  Wright,  2  Vermont  Rep.  263,  the  judgment  of  another  state,  regularly 
obtained,  when  the  defendant  had  been  served  with  process,  or  had  otherwise  appeared, 
was  held  to  be  conclusive  evidence  of  the  debt.  But  the  defendant  must  have  had 
due  notice  to  appear,  and  be  subject  to  the  jurisdiction  of  the  court,  or  if  a  foreigner 
or  non-resident,  he  must  have  actually  appeared  to  the  suit,  or  the  judgment  of  an- 
other state  will  not  be  deemed  of  any  validity .'■'  This  is  a  plain  principle  of  justice, 
which  pervades  the  jurisprudence  of  this  and  of  all  other  countries.  Ejlburn  o. 
Woodworth,  5  Johns.  Kep.  37.  Aldrich  .,.  Kinney,  4  Conn.  Kep.  380.  Bissell  v. 
Briggs,  9  Mass.  Rep.  452. '  Ksher  v.  Lane,  3  Wils.  Rep.  297.    Buchanan  v.  Rucker, 


obtained  against  a  different  administrator  of  the  same  intestate,  appointed  under  the 
authority  of  another  state.  It  seems  there  is  no  privity  between  the  two  administrators, 
and  the  judgment  cannot  be  regarded  as  one  in  rem  against  the  estate  as  a  corporate 
unity.    Stacy  v.  Thrasher,  6  How.  U.  S.  44,  60;  McLean  i).  Meek,  18  How.  U.  S.  16. 

1  In  an  action  upon  a  bond  conditioned  for  the  payment  of  a  debt  by  instalments, 
the  plaintiff  recovered  judgment  in  New  Hampshire  for  the  penalty,  and  execution  was 
issued  for  the  first  instalment  then  due.  A  suit  having  been  brought  in  Vermont  on  the 
judgment,  it  was  held  that  the  judgment  did  not  create  an  absolute  indebtedness,  which 
would  sustain  an  action  of  debt  in  the  common  form,  or  by  setting  forth  the  judgment, 
the  execution,  and  the  subsequent  breaches.    Dimmick  v.  Brooks,  21  Vermont  E.  569. 

2  The  notice  must  be  such  as  the  state  giving  it  is  competent  to  direct.  Mere  knowl- 
edge of  the  pendency  of  the  suit  is  not  sutficient.  State  tribunals  have  no  authority 
beyond  the  limits  of  the  state ;  it  seems  that  notice  served  on  a  person  resident  in  another 
state,  and  while  he  is  within  such  state,  will  not  render  the  foreign  judgment  binding  upon 
him.    Ewer  v.  Coffin,  1  Cush.  (Mass.)  E.  23. 
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court  would   seem   to   imply  that  a  judgment  in   one   state, 
founded  on  an  attachment  in,  rem,  would  not  be  conclusive 


9  East's  Rep.  192.  Douglas  u.  Forrest,  4  Bing.  Hep.  686,  702.  Becquet  v.  MacCarthy, 
2  Barnw.  &  Adolph.  951.  Bruco  v.  Wait,  1  Manning  &  Granger,  1.  Pawling  v. 
Bird,  13  Johns.  Rep.  192.  Earthman  v.  Jones,  2  Yerger's  Tenn.  Rep.  484.  Miller  v. 
Miller,  1  Bailey's  S.  C.  Rep.  242.  Benton  v.  Burgot,  10  Serg.  &  Rawle,  240.  Rogers 
y.  Coleman,  Hardin's  Rep.  413.  Borden  v.  Fitch,  15  Johns.  Rep.  121.  Hall  v.  Wil- 
liams, 6  Pick.  Rep.  232.  Bates  v.  Delavan,  5  Paige,  305.  Bradshaw  v.  Heath,  13 
Wendell,  407.  See,  also,  infra,  vol.  ii.  120.  The  doctrine  in  Mills  v.  Duryee,  is  to  be 
taken  with  the  qualification,  that  in  all  instances  the  jurisdiction  of  the  court  rendering 
.the  judgment  may  be  inquired  into,  and  the  plea  of  nil  debet  will  allow  the  defendant 
to  show  that  the  court  had  no  jurisdiction  over  his  person.  It  is  only  when  the  juris- 
diction of  the  court  in  another  state  is  not  impeached,  either  as  to  the  subject-matter., 
or  the  person,  that  the  record  of  the  judgment  is  entitled  to  full  faith  and  credit.  The 
court  must  have  had  jurisdiction,  not  only  of  the  cause,  but  of  the  parties,  and  in  that 
case  the  judgment  is  final  and  conclusive.  If  the  suit  in  another  state  was  commenced 
by  the  attachment  of  property,  the  defendant  may  plead  in  bar,  that  no  process  was 
served  on  him,  and  that  he  never  appeared,  either  in  person  or  by  attorney.  Starbuck 
V.  Murray,  5  Wendell's  Rep.  148.  Shumway  v.  Stillman,  6  Wendell's  Rep.  447. 
Wilson  B.  Niles,  2  Hall's  N.  Y.  Rep.  358.  Gleason  v.  Dodd,  4  Metcalf,  333.  Story's 
Comm.  on  the  Conflict  of  Laws,  sec.  586-590.  Rangely  'v.  Webster,  11  N.  H.  Rep. 
299.1  But  an  important  distinction  is  here  to  bo  observed,  that  a  proceeding  by  foreign 
attachment,  and  against  garnishees  to  judgment  and  execution,  if  binding  in  the 


1  The  record  of  a  judgment  obtained  in  another  state  is  of  itself  prima  fade  evi- 
dence that  the  court  possessed  the  jurisdiction  which  it  assumed  to  exercise.  Bank  of 
United  States  «.  Merchants  Bank,  7  Gill,  415 :  and  see  Moulin  v.  Ins.  Co.  4  Zabr.  222 : 
and  one  who  alleges  a  want  of  jurisdiction  must  show  it  upon  the  face  of  the  record 
according  to  the  law  of  the  state  where  the  judgment  was  rendered.    Lapham  v.  Briggs, 

1  Wms.  (Verm.)  26.  The  defendant  may  plead  that  he  was  not  served  with  process, 
Eathbone  v.  Terry,  1  K.  I.  73;  D'Arcy  i.  Ketchum,  11  How.  U.  S.  165;  Noyes  v.  Butler, 
6  Barb.  613:  and  though  the  recital  upon  the  record  of  an  appearance  by  attorney  is 
prima  fade  evidence  of  an  appearance  of  the  party  in  interest,  Houston  v.  Dunn,  13  Tex. 
476 ;  it  may  be  shown  that  the  attorney  appeared  without  authority.     Sherrard  v^  Nevius, 

2  Carter  (Ind.)  241;  Thompson  v.  Emmert,  15  Bl.  415;  Bodurtha  v.  Goodrich,  3  Gray,  508; 
and  see  Pearce  v.  Olney,  20  Conn.  544;  Wilcox  v.  Kassick,  2  Gibbs  (Mich.)  165;  Newcomb 
V.  Peck,  17  Verm.  302. 

The  record  of  a  judgment  pronounced  by  an  inferior  tribunal,  and  which  does  not  admit 
of  authentication  according  to  the  law  of  the  United  States,  is  not  conclusive  within  the 
constitutional  provision.  Taylor  v.  Barron,  10  Fost.  78 :  so  of  a  judgment  rendered  by  a 
justice  of  the  peace  in  another  state.  Snyder  ».  Wise,  10  Barr.  157 ;  Robinson  v.  Prescott, 
4  N.  H.  450.  But  a  judgment,  valid  by  the  laws  of  the  state  where  it  is  pronounced,  is 
entitled  to  full  faith,  though  neither  plaintiff  nor  defendant  was  at  the  time  a  resident  of 
the  state.  Eandolph  «.  Keller,  21  Mis.  557 :  so  is  the  probate  of  a  will  when  certified  con- 
formably to  the  requirements  of  the  act.    Haile  v.  Hill,  13  Mis.  612. 

In  a  suit  in  New  York  upon  a  judgment  rendered  there,  a  decree  of  a  competent  court 
of  Connecticut,  enjoining  proceedings  in  that  state  upon  the  record,  is  conclusive  evidence 
that  the  judgment  was  originally  procured  by  fraud  as  set  forth  in  the  decree,  ©obson  v. 
Pearce,  2  Kern.  156. 
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evidence  of  the  debt  in  other  states,  if  the  defendant 
*262    *had   not  personal  notice   of  the   suit,  so  as  to  have 
enabled  him  to  defend  it. 
Power  of       (6.)  Conaress  have  authority  to  provide  for  calling 

con gi-ess  over      ^     '  °  ,       i  r    ^\       t-t    • 

the  militia,  forth  the  militia,  to  execute  the  laws  oi  the  Union, 
suppress  insurrections  and  repel  invasions ;  and  to  provide  for 
organizing,  arming,  and  disciplining' the  militia,  and  for  govern- 
ing such  part  of  them  as  may  be  employed  in  the  service  of  the 
United  States  ;  reserving  to  the  states,  respectively,  the  appoint- 
ment of  the  officers,  and  the  authority  of  training  the  militia, 
according  to  the  discipline  prescribed  by  congress.(ffl)  The 
President  of  the  United  States  is  to  be  the  commander  of  the 
*militia,  when  called  into  actual  service.  The  act  of  28th  of 
February,  1795,  authorized  the  President,  in  case  of  invasion, 
or  of  imminent  danger  to  it,  to  call  forth  such  number  of  militia 
most  convenient  to  the  scene  of  action  as  he  might  judge  neces- 
sary. The  militia  so  called  out  are  made  subject  to  the  rules  of 
war  ;  and  the  law  imposes  a  fine  upon  every  delinquent,  to  be 
adjudged  by  a  court-martial  composed  of  militia  officers  only. 


state,  is  conclusive  everywhere  as  a  proceeding  ire  rern  against  movable  property  and 
debts  attached  or  garnished ;  but  the  judgment  is  of  no  force  against  the  person  of 
the  debtor  v?ho  had  not  been  served  with  process,  or  appeared  in  the  foreign  attach- 
ment, nor  against  his  property  in  another  jurisdiction.  Cochran  v.  Pitch,  1  Sandford's 
Ch.  R.  142.1  The  process  by  attachment  of  property  of,  and  of  debts  due  to  non- 
residents, or  of  persons  absent  from  the  jurisdiction,  will  subject.the  property  attached 
to  execution  upon  the  judgment  or  decree  founded  on  the  process  ;  but  it  is  consid- 
ered as  a  mere  proceeding  in  rem,  and  not  personally  binding,  or  having  any  extra-, 
territorial  force  or  obligation.  Story's  Comm.  on  the  Conflict  of  Laws.  Ibid.  sec. 
568.  Chew  v.  Randolph,  Walker's  Miss.  R.  1.  Overstreet  u.  Shannon,  1  Missouri 
Kep.  529.  A  special  plea  in  bar  of  a  suit  on  a,  judgment  in  another  state,  to  be 
valid,  must  deny,  by  positive  averments,  every  fact  which  would  go  to  show  that 
the  court  in  another  state  had  jurisdiction  of  the  person,  or  of  the  subject-matter. 
Harrod  v.  Barretto,  1  Hall's  N.  Y.  Rep.  155. 
(a)  Const,  art.  1,  sec.  8. 


I  Whitney  v.  Walsh,  1  Cusb.  (Mass.)  R.  29.  See  the  case  of  The  Globe,  N.  Dist. 
N.  Y.  Law  Rep.  February,  1851,  p.  488,  where  tbe  court  was  of  opinion  that  a  judgment 
in  rem,  rendered  in  pursuance  of  an  act  of  Ohio,  would  be  a  nullity  in  other  states,  unless 
the  owner  of  the  vessel  proceeded  against  appeared  in  the  suit,  or  had  due  notice  and 
opportunity  to  make  a  defence.  See,  also,  The  Velocity,  N.  Dist.  of  N.  Y.,  reported  in 
Law  Rep.  June,  1850,  p.  61.  But  see  the  opinion  of  Mr.  Justice  Nelson  reversing  the 
decree  of  the  district  judge  in  the  case  of  The  Globe.  C.  C.  North  Dist.  N.  Y.  Dec.  1852: 
15  Law  Rep.  421.    See  Ridley  v.  Ridley,  24  Miss.  648 ;  Woodruff  v.  Taylor,  20  Verm.  65. 
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These  militia  court-martials  are  to  be  held  and  conducted  in 
the  manner  prescribed  by  the  articles  of  war ;  and  the  act  of 
18th  of  April,  1814,  prescribes  the  manner  of  holding  them. 

During  the  war  of  1812,  the  authority  of  the  President  of 
the  United  States  over  the  militia  became  a  subject  of  doubt 
and  difficulty,  and  of  a  collision  of  opinion  between  the  general 
government  and  the  governments  of  some  of  the  states.  It  was 
the  opinion  of  the  government  of  Connecticut,  that  the  militia 
could  not  be  called  out,  upon  the  requisition  of  the  general 
government,  except  in  a  case  declared  and  founded  upon  the 
existence  of  one  of  the  specified  exigencies ;  that,  when  called 
out,  they  could  not  be  taken  from  under  the  command  of  the 
officers  duly  appointed  by  the  states,  or  placed  under  the  imme- 
diate command  of  an  officer  of  the  army  of  the  United  States. 
Nor  could  the  United  States  lawfully  detach  a  portion  of  the 
privates  from  the  body  of  the  company  to  which  they 
belonged,  and  which  *  was  organized  with  proper  officers.  *  263 
This  would,  in  the  opinion  of  the  government  of  Con- 
necticut, impair,  and  eventually  destroy,  the  state  militia.  When 
the  militia  are  duly  called  into  the  service  of  the  United  States, 
they  must  be  called  as  militia,  furnished  with  proper  officers  by 
the  state. 

Similar  difficulties  arose  between  the  government  of  the 
United  States  and  the  state  of  Massachusetts,  on  the  power  of 
the  national  government  over  the  militia.  Both  those  states  re- 
fused to  furnish  detachments  of  militia  for  the  maritime  frontier, 
on  an  exposition  of  the  constitution,  which  they  deemed  sound 
and  just. 

In  Connecticut,  the  claim  of  the  governor,  to  judge  whether 
the  exigency  existed,  authorising  a  call  of  the  militia  of  that 
state,  or  any  portion  of  it,  into  the  service  of  the  Union,  and  the 
claim  on  the  part  of  that  state  to  retain  the  command  of  the 
militia,  when  duly  ordered  out,  as  against  any  subordinate  offi- 
cer of  the  army  of  the  United  States,  were  submitted  to,  and 
received  the  strong  and  decided  sanction,  not  only  of  the  gov- 
ernor and  council  of  that  state,  but  of  the  legislature  itself,  (a) 


(a)  See  Official  Documents  of  the  State  of  Connecticut,  August,  1812.     The  jeal- 
ousy of  the  exercise  of  any  power  (other  than  that  of  the  local  governments)  over  the 
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In  Massachusetts,  the  governor  consulted  the  judges  of  the 
Supreme  Judicial  Court  as  to  the  true  construction  of  the  con- 
stitution on  these  very  interesting  points.  The  judges  of  the 
Supreme  Court  were  of  opinion  that  it  belonged  to  the  gov- 
ernors of  the  several  states  to  determine  when  any  of  the 
exigencies  contemplated  by  the  constitution  of  the  United 
States  ejdsted,  so  as  to  require  them  to  place  the  militia, 
*264  or  any  part  *  of  it,  in  the  service  of  the  Union,  and  under 
the  command  of  the  President.  It  was  observed,  that 
the  constitution  of  the  United  States  did  not  give  that  right, 
by  any  express  term,  to  the  President  or  congress,  and  that  the 
power  to  determine  when  the  exigency  existed,  was  not  prohib- 
ited to  the  states,  and  that  it  was,  therefore,  as  of  course,  re- 
served to  the  states.  A  different  construction  would  place  all  the 
militia  in  effect  at  the  will  of  congress,  and  produce  a  military 
consolidation  of  these  states.  The  act  of  28th  of  February, 
1795,  vested  in  the  President  the  power  of  calling  forth  the- 
militia  when  any  one  of  the  exigencies  existed,  and  if  to  that  be 
superadded  the  power  of  determining  when  the  casus  fwderis 
occurred,  the  militia  would  in  fact  be  under  the  President's 
control. 

As  to  the  question  how  the  mihtia  were  to  be  commanded, 
when  duly  called  out,  the  judges  were  of  opinion  that  the  Presi- 
dent alone,  of  all  the  officers  acting  under  the  United  States, 
was  authorized  to  command  them,  and  that  he  must  command 
them,  as  ihey  were  organized  under  ofl&cers  appointed  by  the 
states.  The  militia  could  not  be  placed  under  the  command  of 
any  officer  not  of  the  militia,  except  that  officer  be  the  President 
of  the  United  States.  But  the  judges  did  not  determine  how 
the  militia  were  to  be  commanded,  in  case  of  the  absence  of  the 
President,  and  of  a  union  of  militia  with  troops  of  the  United 
States  ;  and  whether  they  were  to  act  under  their  separate 
officers,  and  in  concert  as  allied  forces,  or  whether  the  officer 
present  who  was  highest  in  rank,  be  he  of  the  militia  or  of  the 
federal  troops,  was  to  command  the  whole,  was  a  difficult  and 


militia,  was  very  strongly  manifested  by  the  legislature  and  people  of  Connecticut,  as 
early  as  1693,  when  they  fearlessly  and  successfully  resisted  the  claim  of  Governor 
Fletcher,  of  New  York,  resting  on  a  commission  for  that  purpose,  from  the  king,  to 
the  exclusive  command  of  the  militia  of  Connecticut.     1  Trumbull's  Hist.  410^14. 
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perplexing  question,  which  the  judges   did  not  undertake  to 
decide,  (a) 

The  President  of  the  United  States  declared,  that  these  con- 
structions of  the  constitutional  powera  of  the  general  gov- 
ernment over  the  militia  were  novel  and  unfortunate,  *and  *265 
he  was  evidently  and  decidedly  of  a  different  opinion. 
He  observed,  in  his  message  to  congress  on  the  4th  November, 
1812,  that  if  the  authority  of  the  United  States  to  call  into  ser- 
vice and  to  command  the  militia,  could  be  thus  frustrated,  we 
were  not  one  nation,  for  the  purpose  most  of  aU  requiring  it. 
These  embarrassing  questions,  and  the  high  authority  by  which 
each  side  of  the  argument  was  supported,  remained  unsettled 
by  the  proper  and  final  decision  of  the  tribunal  that  is  compe- 
tent to  put  them  to  rest,  until  the  case  of  Martin  v.  Mott,  {b)  in 
1827.  In  that  case  it  was  decided  and  settled  by  the  Supreme 
Court  of  the  United  States,  that  it  belonged  exclusively  to  the 
President  to  judge  when  the  exigency  arises,  in  which  he  had 
authority  under  the  constitution  to  call  forth  the  militia,  and 
that  his  decision  was  conclusive  upon  all  other  persons. 

The  case  of  Houston  v.  Moore  (c)  settled  some  important 
questions  arising  upon  the  national  authority  over  the  militia. 
The  acts  of  congress  already  referred  to,  and  the  act  of  8th 
March,  1792,  for  establishing  a  uniform  militia,  were  considered 
as  covering  the  whole  ground  of  congressional  legislation  over 
the  subject.  The  manner  in  which  the  militia  were  to  be  or- 
ganized, armed,  disciplined,  and  governed,  was  fuUy  prescribed ; 
provision  was  made  for  drafting,  detaching,  and  calling  forth 
the  state  quotas,  when  requested  by  the  President.  His  orders 
were  to  be  given  to  the  chief  executive  magistrate,  or  to  any 
militia  officer  he  might  think  proper.  Neglect  or  refusal  to 
obey  his  orders  was  declared  to  be  a  public  offence,  and  sub- 
jected the  offender  to  trial  and  punishment,  to  be  adjudged  by  a 
court-martial,  and  the  mode  of  proceeding  was  perspicuously 
detailed.  « 

The  question  before  the  Supreme  Court  of  the  United  States 
was,  whether  it  was  competent  for  a  court-martial,  deriving 
its  jurisdiction  under  state  authority,  to  try  and  punish  militia- 

(a)  8  Mass.  Eep.  548.  (b)  12  Wheaton,  19.  (c)  5  Wheaton,  1. 
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men,  drafted,  detached,  and  called  forth  by  the  President 

*  266     *  into  the  service  of  the  United  States,  and  who  had  re- 

fused or  neglected  to  obey  the  call.  The  court  decided  that 
the  militia,  when  called  into  the  service  of  the  United  States,  were 
not  to  be  considered  as  being  in  that  service,  or  in  the  character 
of  national  militia,  until  they  were  mustered  at  the  place  of 
rendezvous,  and  that  until  then,  the  state  retained  a  right,  con- 
current with  the  government  of  the  United  States,  to  punish 
their  delinquency.  But  after  the  militia  had  been  called  forth, 
and  had  entered  into  the  service  of  the  United  States,  their 
character  changed  from  state  to  national  militia,  and  the  author- 
ity of  the  general  government  over  such  detachments  was  ex- 
clusive. Actual  service  was  considered  by  congress  as  the  cri- 
terion of  national  militia,  and  the  place  of  rendezvous  was  the 
terminus  a  quo  the  service,  the  pay  and  subjection  to  the  articles 
of  war  were  to  commence.  And  if  the  militia,  when  called  into 
the  service  of  the  United  States,  refuse  to  obey  the  order,  they 
remain  within  the  military  jurisdiction  of  the  state,  and  it  is 
competent  for  the  state  to  provide  for  trying  and  punishing 
them  by  a  state  court-martial,  to  the  extent  and  in  the  manner 
prescribed  by  the  act  of  congress.  The  act  of  Pennsylvania,  of 
1814,  provided  for  punishing,  by  a  state  court-martial,  delin- 
quent militia-men,  who  were  called  into  the  service  of  the 
United  States,  and  neglected  or  refused  to  serve ;  and  they  were 
to  be  punished  by  the  infliction  of  the  penalties  prescribed  by 
the  act  of  congress,  and  such  an  act  was  held  not  to  be  repug- 
nant to  the  constitution  and  laws  of  the  United  States.  It  was 
the  lawful  exercise  of  concurrent  power,  and  could  be  concur- 
rently exercised  by  the  national  and  state  courts-martial,  as  it 
was  authorized  by  the  laws  of  the  state,  and  not  prohibited  by 
those  of  the  United  States.  It  would  remain  to  be  so  exercised, 
untU  congress  should  vest  the  power  exclusively  elsewhere,  or 
until  the  states  should  divest  their  courts-martials  of  such  a 
I  jurisdiction.     This  was  the  decision  in  the  first  instance, 

*  267     of  the  Supreme  *  Court  of  Pennsylvania ;  (a)  and  it  was 

affirmed,  on  appeal,  by  the  majority  of  the  Supreme 
Court  of  the  United  States. 


(a)  Moore  v.  Houston,  3  Serg.  &  Rawle,  169. 


LEG.  XII.l  THE   UNITED    STATES.  289 

(7.)  The  authority  of  cona;ress  to  appropriate  public 
moneys  tor  internal  improvements,  has  been  much  dis-  congress  as 
cussed  on  public  occasions,  and  between  the  legislative  improve-" 
and   executive  branches  of  the  government ;  but  the  '"®°'*- 
point  has  never  been,  brought  under  judicial  consideration. 

It  has  been  contended,  that,  under  the  power  to  establish 
post-offices  and  post-roads,  and  to  regulate  commerce  among 
the  states,  and  to  raise  moneys  to  provide  for  the  general  wel- 
fare, and  as  incident  thereto,  congress  have  the  power  to  set 
apart  funds  for  internal  improvements  in  the  states,  with  their 
assent,  by  means  of  roads  and  canals.  Such  a  power  has  been 
exercised  to  a  certain  extent.  It  has  been  the  constant  practice 
to  aUow  to  the  new  states  a  certain  proportion  of  the  proceeds 
arising  from  the  sale  of  public  lands,  to  be  laid  out  in  the  con- 
struction of  roads  and  canals  within  those  states,  or  leading 
thereto.  In  1806,  congress  authorized  a  road  to  be  opened  from 
Nashville,  in  Tennessee,  to  Natchez  ;  and  in  1809,  they  author- 
ized the  canal  of  Carondelet,  leading  from  lake  Pontchartrain, 
to  be  extended  to  the  river  Mississippi.  So  late  as  the  8th  of 
August,  1846,  congress  granted  lands  to  aid  in  the  improvement 
of  the  Fox  and  Wisconsin  rivers,  and  to  connect  the  same  by  a 
canal,  in  the  state  of  Wisconsin.  The  Cumberland  road  was 
constructed  under  the  act  of  Mar'ch  29th,  1806,  and  this  road 
had  been  made  under  a  covenant  with  the  state  of  Ohio,  by  the 
act  of  April  30,  1802,  that  a  portion  of  the  proceeds  of  lands 
lying  within  that  state  should  be  applied  to  the  opening  of  the 
roads  leading  to  that  state,  with  the  consent  of  the  states 
through  which  the  roads  might  pass.  But  the  expenditures  on 
that  road  far  exceeded  the  proceeds  of  sales  of  public  lands  in 
Ohio,  and,  in  1817,  the  President  of  the  United  States  objected 
to  a  bill,  on  the  ground  that  the  constitution  did  not  extend  to 
making  roads  and  canals,  and  improving  watercourses  through 
the  different  states ;  nor  could  the  assent  of  those  states  confer 
the  power.  Afterwards,  in  1822,  the  President  objected  to  a  biU 
appropriating  money  for  repauing  the  Cumberland  road,  and 
establishing  gates  and  tolls  on  it. 

On  these  and  other  occasions,  there  has  been  a  great 
*  and  decided  difference  of  opinion  between  congress  and     *  268 
the  President  on  the  constitutional  question.     President 

VOL.  I.  25 


290  JTEISPRrDEyCE   OF^  [PART  IL 

Jefferson,  in  his  message  of  December  2d,  1806,  and  President 
Madison,  in  his  message  of  December  3d,  1816,  equally  denied 
any  such  power  in  congress.  On  the  other  hand,  it  appears  that 
congress  claim  the  power  to  lay  out,  construct,  and  improve 
post-roads,  with  the  assent  of  the  states  through  which  they 
pass.  They  also  «laim  the  power  to  open,  construct,  and  im- 
prove military  roads  on  the  lite  terms,  and  the  right  to  cut 
canals  through  the  several  states,  with  their  assent,  for  promot- 
ing and  securing  internal  commerce,  and  for  the  more  safe  and 
economical  transportation  of  military  stores  in  time  of  war ;  and 
leaving,  in  all  these  cases,  the  jurisdictional  right  over  the  soil 
in  the  respective  states,  (a) 

In  the  inaugural  address  of  President  Adams,  on  the  4th  of 
March,  1 825,  he  alluded  to  this  question,  and  his  opinion  seemed 
to  be  in  favor  of  the  constitutional  right,  and  of  the  policy  and 
wisdom  of  the  liberal  application  of  the  national  resources  to 
the  internal  improvement  of  the 'country.  He  intimated,  that 
speculative  scruples  on  this  subject  would  probably  be  solved 
by  the  practical  blessings  resulting  from  the  application  of  the 
power,  and  the  extent  and  limitations  of  the  general  govern- 
ment, in  relation  to  this  important  interest,  settled  and  acknowl- 
edged to  the  satisfaction  of  aU.  This  declaration  may  be  con- 
sidered as  withdrawing  the  influence  of  the  oflS^cial  authority  of 
the  President  from  'the  side  on  which  it  has  hitherto  pressed, 
and  adding  it  to  the  support  of  the  preponderating  opinion  in 
favor  of  the  competency  of  the  power  claimed  by  congress,  (b) 


(a)  In  the  case  of  Dickey  v.  Tnmpike  Boad  Co."  7  Sana,  B.  113,  the  Kentucky 
Court  of  Appeals  decided,  that  the  power  giTen  to  congress  by  the  constitntion  to 
estaibsh  post-roads,  enabled  them  to  Tnake,  repair,  lceq>  open  and  improve  post-roads, 
when  they  should  deem  the  exercise  of  the  power  expedient.  But  in  die  exercise  of 
flie  right  of  eminent  domain  on  this  subject,  the  United  States  hare  no  right  to  adopt 
and  tise  roads,  bridges,  and  ferries,  constructed  and  owned  by  states,  corporations,  or 
individuals,  without  their  consent,  or  without  making  to  the  parties  concerned  jnst 
compensation.  If  the.TJnited  States  elect  to  use  such  accommodations,  without  the 
.  performance  of  such  a  prcTions  condition,  they  stand  upon  the  same  footing,  and  are 
subject  to  the  same  tolls  and  regulations,  as^  private  indiTidnals.  This  important 
decision  was  well  snpported  by  soimd  reasoning. 

(6)  In  February,  1827,  after  an  animated  debate,  the  house  of  representatives,  by 
a  Tote  of  101  to  67,  voted  to  appropriate  530,000  for  the  continuation  of  surreys  of 
routes  for  roads  and  canals.  In  April,  1830,  on  the  bill,  in  the  house  of  representa- 
tives, to  construct  a  road  from  Buffalo,  in  New  York,  through  Washington  to  Xcw 
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Orleans,  great  objection  was  made  to  the  constitutionality  of  the  power,  and  the 
house,  by  a  vote  of  105  to  88,  rejected  the  bill,  though  probably  the  vote  was  gov- 
erned, in  part,  by  other  considerations  ;  for  other  bills,  for  aiding  the  making  roads 
and  canals,  passed  into  laws  during  that  session,  and  their  avowed  purpose  was  the 
great  object  of  internal  improvement.  President  Jackson,  in  1830,  declared  himself 
to  be  of  opinion,  that  congress  did  not  possess  the  constitutional  power  to  construct 
roads  and  canals,  or  appropriate  money  for  improvements  of  a  load  character ;  but  he 
admitted  that  the  right  to  make  appropriations  for  such  as  were  of  a  national  charac- 
ter, had  been  to  generally  acted  upon,  and  so  long  acquiesced  in,  as  to  justify  the  ex- 
ercise of  it,  on  the  ground  of  continued  usage.  He  objected,  upon  that  distinction,  to 
the  b01s  authorizing  subscriptions  to  the  MaysvUle  and  Rockville  Road  Companies, 
as  not  being  within  the  legitimate  powers  of  congress.  The  great  question  concern- 
ing the  power  of  congress  to  appropriate  moneys  for  internal  improvements  within 
the  states,  remained  still  as  unsettled  as  ever,  as  late  as  the  3d  of  August,  1 846  ;  for 
on  that  day  President  Polk  objected  to  and  defeated  the  bill,  which  had  passed  both 
houses  of  congress,  for  appropriating  $1,378,4.50,  for  separate,  and  distinct  objects  of 
internal  improvement,  in  certain  harbors,  rivers,  and  lakes  in  various  parts  of  the 
United  States.  The  President  denied  the  existence  of  a  constitutional  power  in  the 
federal  government  to  construct  works  of  internal  improvement  within  the  states,  or 
to  appropriate  moneys  from  the  treasury  for  that  purpose.  He  considered  the  absence 
of  such  a  power  to  be  a  principle  of  construction  well  settled,  and  that  the  inexpe- 
diency of  the  power  was  demonstrated  in  the  exercise  of  it  in  that  case ;  for  the  bill 
contained  appropriations  of  money  for  more  than  twenty  objects  of  internal  improve- 
ment, called,  in  the  bill,  harbors,  at  places  which  have  never  been  declared  by  law 
either  ports  of  entry  or  delivery,  and  at  which  there  has  never  been  an  arrival  of  for- 
eign merchandise,  and  from  which  there  has  never  been  a  vessel  cleared  for  a  foreign 
country.  The  constitutional  scruples  of  the  President  went,  in  their  application  in 
this  case,  to  interdict  the  necessary,  and,  in  my  opinion,  the  clearly  constitutional 
jurisdiction  and  discretion  of  congress,  "  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states,"  as  to  the  improvement  of  the  navigation  of  the  many 
rivers,  harbors,  and  great  lakes  within  the  United  States,  and  on  which  waters  is  car- 
ried an  immensely  valuable  commerce.  This  strict  construction  of  the  constitution  is 
in  striking  contrast  with  that  large  construction  which  has  been  given  to  the  consti- 
tution, in  authorizing  congress  to  admit  new  states  into  the  Union,  and  to  which  we 
have  already  alluded  in  a  preceding  note.  See  ante,  p.  259.  The  rightful  power  of 
the  general  government  to  direct  the  improvement  of  the  navigation  of  the  internal 
waters  of  the  United  States  for  the  commercial  use  of  the  Union,  and  to  apply  the 
revenues  thereof  for  that  purpose,  appears  to  me  to  result  from  a  sound  construction 
of  the  constitution.  It  is  one  of  its  great  and  essential  objects.  The  Mississippi,  for 
instance,  with  its  millions  of  inhabitants,  and  great  cities  and  towns  on  its  banks,  calls 
loudly  for  means  to  clear  and  remove  obstructions  to  a  safe  navigation.  The  states 
cannot  do  it,  and  the  improvement  must  come,  if  it  comes  at  all,  from  the  general 
government.  The  whole  Union  is  deeply  interested  in  the  safe  and  easy  navigation 
of  the  great  rivers  and  lakes  within  the  limits  of  the  United  States,  and  bordering  on 
two  or  more  states.  It  makes  no  difference  in  reason  or  policy  in  the  necessary  ap- 
plication of  the  power,  whether  the  rivers  or  lakes  are  divided  by  two  or  more  states. 
It  is  sufficient  for  the  power,  if  the  improvement  to  be  called  for  be  general  in  its 
object,  and  for  national  purposes,  and  for  the  regulation,  safety,  and  facility  of  com- 
merce. All  navigable  waters,  not  land-locked  within  a  state,  whether  they  be  rivers, 
harbors,  gulfs,  hays,  lakes,  or  coasts  of  the  ocean,  are,  and  were  intended  to  be,  and 
ought  to  be,  subservient  to  the  power  to  regulate  commerce  with  foreign  nations,  and 
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among  the  several  states.  They  fall  within  the  congressional  power,  and  are  subject 
to  the  regalation  of  the  United  States,  and  they  are  entitled  to  the  patronage,  protec- 
tion, and  pecuniary  support  of  the  general  goTemment.  This  power  is  justly  to  be 
applied  to  the  erection  of  light-houses,  buoys,  piers,  breakwaters,  harbors,  and  for 
clearing  obstructions,  and  deepening  and  widening  navigable  waters.  The  United 
States  have  the  exclusive  command  of  the  revenues  derived  from  commerce  and  navi- 
gation, and  the  reason,  justice,  and  policy  of  holding  this  power  to  exist  in  congress, 
and  that  it  should  be  liberally  and  largely  applied,  strike  me  with  obvious  and  deci- 
sive force.  The  grant  of  commercial  power  to  congress  is  general,  and  must  vest 
essentially  in  its  application  in  the  discretion  of  congress,  and  in  its  judgment  as  to 
the  importance  of  this  exercise  of  the  power  to  the  promotion  and  security  of  com- 
merce among  the  states  and  with  foreign  nations.  There  does  not  appear  to  be  any 
just  ground  for  construing  the  power  strictly  and  within  straight  and  narrow  lines. 
A  grant  of  general  power  for  great  national  objects  ought  to  be  liberally  construed  to 
be  made  adequate  to  aU  future  exigencies  within  the  scope  of  this  power.  There 
does  not  appear  to  be  any  color  in  the  constitution  for  prescribing  arbitrary  lines  and 
limits  to  the  power  to  regulate  commerce. 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution  of  the  United  States, 
vol.  ii.  pp.  429-440,  and  again,  pp.  519-538,  has  stated,  at  large,  the  arguments  for 
and  against  the  proposition,  that  congress  have  a  constitutional  authority  to  lay  taxes, 
and  to  apply  the  power  to  regulate  commerce,  as  a  means  directly  to  encourage  and 
protect  domestic  manufactures  ;  and  without  giving  any  opinion  of  his  own  on  that 
contested  doctrine,  he  has  left  the  reader  to  draw  his  own  conclusions.  I  should 
think,  however,  from  a  view  of  the  arguments  as  stated,  that  every  mind  which  has 
taken  no  part  in  the  discussions,  and  felt  no  prejudice  or  territorial  or  party  bias  on 
either  side  of  the  question,  would  deem  the  arguments  in  favor  of  the  congressional 
power  vastly  superior.  The  learned  commentator  I  ^ould  apprehend  to  be  decidedly 
of  that  way  of  thinking.  He  says,  "  that  the  commercial  system  of  the  United  States 
has  been  employed  sometimes  for  the  purpose  of  revenue ;  sometimes  for  the  purpose 
of  prohibition ;  sometimes  for  the  purpose  of  retaliation  and  commercial  reciprocity ; 
sometimes  to  lay  embargoes ;  sometimes  to  encourage  domestic  navigation,  and  the 
shipping  and  mercantile  interest,  by  bounties,  by  discriminating  duties,  and  by  special 
preference  and  privileges ;  and  sometimes  to  regulate  intercourse,  with  a  view  to  mere 
political  objects,  such  as  to  repel  aggressions,  increase  the  pressure  of  war,  or  vindi- 
cate the  rights  of  neutral  sovereignty.  In  all  these  cases,  the  right  and  duty  have 
been  conceded  to  the  national  government  by  the  unequivocal  voice  of  the  people." 
Mr.  Hamilton,  in  his  argument  in  the  cabinet  in  February,  1791,  on  the  national 
bank,  considered  that  the  regulation  of  policies  of  insurance,  of  salvage  upon  goods 
found  at  sea,  the  regulation  of  pilots  and  of  foreign  bills  of  exchange,  as  coming  within 
the  power  to  regulate  commerce.    Ibid.  p.  519,  note. 
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LECTURE    XIII. 


OP   THE   PRESIDENT. 


The  title  of  the  present  lecture  may  conveniently  be  exam- 
ined in  the  following  order :     1.  The  unity  of  this  department. 

2.  The  qualifications  required  by  the  constitution  for  the  office 
of  President.  3.  The  mode  of  his  appointment.  4.  His  dura- 
tion.    5.  His  support.     6.  His  powers. 

(1.)  By  the  constitution,  it  is  ordained  that  the  executive 
power  shall  be  vested  in  a  President,  (a) 

The  object  of  this  department  is  the  execution  of  Unity  of  the 
the  law;  and  good  poficy  dictates  that  it  should  be  power. 
organized  in  the  mode  best  calculated  to  attain  that  end  with 
precision  and  fidelity.^  Consultation  is  necessary  in  the  mak- 
ing of  laws.  The  defect  or  grievance  they  are  intended  to 
remove  must  be  distinctly  perceived,  and  the  operation  of  the 
remedy  upon  the  interests,  the  morals,  and  the  opinion  of  the 
community,  profoundly  considered.  A  comprehensive  knowl- 
edge of  the  great  interests  of  the  nation,  in  all  their  complicated 
relations  and  practical  details,  seems  to  be  required  in  sound 
legislation ;  and  it  shows  the  necessity  of  a  free,  full,  and  per- 
fect representation  of  the  people,  in  the  body  intrusted  with  the 
legislative  power.  But  when  laws  are  duly  made  and  promul- 
gated, they  only  remain  to  be  executed.     No  discretion  is  sub- 

(a)  Art.  2,  sec.  1. 

'  The  Executive  branch  of  the  Government  of  the  United  States  is  organized  under  six 
Departments,  viz :  The  State  Department,  the  Treasury  Department,  the  War  Depart- 
ment, the  Navy  Department,  the  Post-Office  Department,  and  the  Department  of  the  In- 
terior ;  at  the  head  of  each  of  which  there  is  a  secretary,  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  senate ;  but  subject  to  removal  by  the  President 
alone.    The  Department  of  the  Interior  was  created  by  an  act  of  congress,  passed  March 

3,  t.  108,  1849.  This  Department  has  a  general  authority  of  supervision  and  appeal 
over  the  subjects  of  Patents,  Public  Lands  and  Mines,  Indian  Aifairs,  Pensions,  Public 
Buildings,  the  Accounts  of  Marshal,  Clerks  and  Public  Officers,  as  well  as  over  other 
minor  subjects. 

25* 
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mitted  to  the  executive  officer.  It  is  not  for  him  to  deliberate 
and  decide  upon  the  wisdom  or  expediency  of  the  law.  What 
has  been  once  declared  to  be  law,  under  aU  the  cautious  forms 
of  deliberation  prescribed  by  the  constitution,  ought  to  receive 
prompt  obedience.  The  characteristical  qualities  re- 
*272  quired  in  the  *  executive  department  are  promptitude, 
decision,  and  force ;  and  these  qualities  are  most  likely 
to  exist  when  the  executive  authority  is  limited  to  a  single  per- 
son, moving  by  the  unity  of  a  single  wHl.  Division,  indecision, 
and  delay,  are  exceedingly  unfavorable  to  that  steady  and  vig- 
orous administration  of  the  law,  which  is  necessary  to  secure 
tranquillity  at  home,  and  command  the  confidence  of  foreign 
nations.  Every  government,  ancient  and  modem,  which  has 
been  constituted  on  different  principles,  and  adopted  a  com- 
pound executive,  has  suffered  the  evils  of  it;  and  the  public 
interest  has  been  sacrificed,  or  it  has  languished  under  the  in- 
conveniences of  an  imbecUe  or  irregular  administration.  In 
those  states  which  have  tried  the  project  "Of  executive  councils, 
the  weakness  of  them  has  been  strongly  felt  and  strikingly  dis- 
played ;  and  in  some  instances  in  which  they  have  been  tried, 
(as  in  Pennsylvania  and  Georgia,)  they  were  soon  abandoned, 
and  a  single  executive  magistrate  created,  in  accordance  with 
the  light  afforded  by  their  own  experience,  as  well  as  by  the 
institutions  of  their  neighbors. 

Unity  increases  not  only  the  efficacy,  but  the  responsibility 
of  the  executive  power.  Every  act  can  be  immediately  traced 
and  brought  home  to  the  proper  agent.  There  can  be  no  con- 
cealment of  the  real  author,  nor,  generally,  of  the  motives  of 
public  measures,  when  there  are  no  associates  to  divide  or  to 
mask  responsibility.  There  will  be  much  less  temptation  to 
depart  fi:om  duty,  and  much  greater  solicitude  for  reputation, 
when  there  are  no  partners  to  share  the  odium,  or  to  conununi- 
cate  confidence  by  their  example.  The  eyes  of  the  people  will 
be  constantly  directed  to  a  single  conspicuous  object ;  and,  for 
these  reasons,  De  Lolme  (a)  considered  it  to  be  a  sound  axiom 
of  policy,  that  the  executive  power  was  more  easily  confined 
when  it  was  one.     "  K  the  execution  of  the  laws,"  he  observes, 


(a)  Const,  of  England,  p.  111. 
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"  be  intrusted  to  a  number  of  hands,  the  true  cause  of 
public  evUs  is  hidden.  *  Tyranny,  in  such  states,  does  *  273 
not  always  beat  down  the  fences  that  are  set  around 
it,  but  it  leaps  over  them.  It  mocks  the  efforts  of  the  people, 
not  because  it  is  invincible,  but  because  it  is  unknown."  The 
justness  of  these  reflections  might  be  illustrated  and  confirmed, 
by  a  review  of  the  proceedings  of  the  former  council  of  ap- 
pointment in  New  York,  under  the  constitution  of  1777.  All 
efficient  responsibility  was  there  lost,  by  reason  of  the  con- 
stant change  of  the  members,  and  the  difficulty  of  ascertain- 
ing the  individual  to  whom  the  origin  of  a  bad  appointment 
was  to  be  attributed. 

(2.)  The  constitution  requires  (a)  that  the  President 

^     '  ,  .   .  .   .  J,      ,  Qualifi- 

shall  be  a  natural-born  citizen,  or  a  citizen  of  the  cations  for 
United  States  at  the  time  of  the  adoption  of  the  con- 
stitution, and  that  he  shall  have  attained  to  the  age  of  thirty- 
five  years,  and  shall  have  been  fourteen  years  a  resident  within 
the  United  States.  Considering  the  greatness  of  the  trust,  and 
that  this  department  is  the  ultimately  efficient  executive  power 
in  government,  these  restrictions  wiU  not  appear  altogether  use- 
less or  unimportant.  As  the  President  is  required  to  be  a  native 
citizen  of  the  United  States,  ambitious  foreigners  cannot  intrigue 
for  the  office,  and  the  qualifications  of  birth  cuts  off  aU  those 
inducements  fi-om  abroad  to  corruption,  negotiation,  and  war, 
which  have  frequently  and  fatally  harassed  the  elective  mon- 
archies of  Germany  and  Poland,  as  well  as  the  Pontificate  at 
Rome.  The  age  of  the  President  is  sufficient  to  have  formed 
his  public  and  private  character;  and  his  previous  domestic 
residence  is  intended  to  afford  to  his  fellow-citizens  the  oppor- 
tunity to  attain  a'  correct  knowledge  of  his  principles  and 
capacity,  and  to  have  enabled  him  to  acquire  habits  of  attach- 
ment and  obedience  to  the  laws,  and  of  devotion  to  the  public 
welfare. 

(3.)  The  mode  of  his  appointment  presented  one  of  Mode  of  ap- 

'■  '■■  '.  pomtment. 

the  most  difficult  and  momentous  questions  that  occu- 
pied the  deliberations  of  the  assembly  which  framed  the  consti- 
tution ;   and  if  ever  the   tranquillity  of  this  nation  is   to   be 


(a)  Art.  2,  sec.  1. 
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*274  disturbed,  *and  its  liberties  endangered,  by  a  struggle  for 
power,  it  will  be  upon  this  very  subject  of  the  choice 
of  a  President.  This  is  the  question  that  is  eventually  to  test 
the  goodness  and  try  the  strength  of  the  constitution ;  and  if 
we  shall  be  able,  for  half  a  century  hereafter,  to  continue  to 
elect  the  chief  magistrate  of  the  Union  with  discretion,  moder- 
ation, and  integrity,  we  shall  undoubtedly  stamp  the  highest 
value  on  our  national  character,  and  recommend  our  republican 
institutions,  if  not  to  the  imitation,  yet  certainly  to  the  esteem 
and  admiration  of  the  more  enlightened  part  of  mankind.  The 
experience  of  ancient  and  modern  Europe  has  been  unfavorable 
to  the  practicability  of  a  fair  and  peaceable  popular  election  of 
the  executive  head  of  a  great  nation.  It  has  been  found  impos- 
sible to, guard  the  election  from  the  mischiefs  of  foreign  intrigue 
and  domestic  turbulence,  from  violence  or  corruption ;  and  man- 
kind have  generally  taken  refuge  from  the  evils  of  popular  elec- 
tions in  hereditary  executives,  as  being  the  least  evil  of  the  two. 
The  most  recent  and  remarkable  change  of  this  kind  occurred 
in  France,  in  1804,  when  the  legislative  body  changed  their 
elective  into  an  hereditary  monarchy,  on  the  avowed  ground 
that  the  competition  of  popular  elections  led  to  corruption  and 
violence.  And  it  is  a  curious  fact  in  European  history,  that  on 
the  first  partition  of  Poland,  in  1773,  when  the  partitioning 
powers  thought  it  expedient  to  foster  and  confirm  all  the  defects 
of  its  wretched  government,  they  sagaciously  demanded  of  the 
Polish  diet  that  the  crown  should  continue  elective,  {a)  This, 
was  done  for  the  very  purpose  of  keeping  the  door  open  for 
foreign  intrigue  and  influence.  Mr.  Paley(&)  condemns  all 
elective  monarchies,  and  he  thinks  nothing  is  gained  by  a  pop- 
ular choice,  worth  the  dissensions,  tumults,  and  interruptions  of 
regular  industry,  with  which  it  is  inseparably  attended.  I 
*275  am  not  called  upon  to  question  the  wisdom  *or  policy  of 
preferring  hereditary  to  elective  monarchies  among  the 
great  nations  of  Europe,  where  different  orders  and  ranks  of 
society  are  established,  and  large  masses  of  property  accumu- 
lated in  the  hands  of  single  individuals,  and  where  ignorance 


(a)  Cox'b  'Bravels  in  Poland,  Russia,  &c.  vol.  i. 
(6)  Principles  of  Moral  and  Pol.  Philosophy,  345. 
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and  poverty  are  widely  diffused,  and  standing  armies  are  neces- 
sary to  preserve  the  stability  of  the  government.  The  state  of 
society  and  of  property  in  this  country,  and  our  moral  and 
political  habits,  have  enabled  us  to  adopt  the  republican  prin- 
ciple, and  to  maintain  it  hitherto  with  illustrious  success.  It 
remains  to  be  seen,  whether  the  checks  which  the  constitution 
has  provided  against  the  dangerous  propensities  of  our  system, 
will  ultimately  prove  effectual.  The  election  of  a  supreme  ex- 
ecutive magistrate  for  a  whole  nation,  affects  so  many  interests, 
addresses  itself  so  strongly  to  popular  passions,  and  holds  out 
such  powerful  temptations  to  ambition,  that  it  necessarily  be- 
comes a  strong  trial  to  pubUc  virtue,  and  even  hazardous  to  the 
public  tranquillity.  The  constitution,  from  an  enlightened  view 
of  all  the  difficulties  that  attend  the  subject,  has  not  thought  it 
safe  or  prudent  to  refer  the  election  of  a  President  directly  and 
immediately  to  the  people ;  but  it  has  confided  the  power  to  a. 
small  body  of  electors,  appointed  in  each  state,  under  the  direc- 
tion of  the  legislature  ;  and  to  close  the  opportunity  as  much  as 
possible  against  negotiation,  intrigue,  and  corruption,  it -has  de- 
clared that  congress  may  determine  the  time  of  choosing  the 
electors,  and  the  day  on  which  they  shall  vote,  and  that  the  day 
of  election  shall  be  the  same  in  every  state,  (a)  This  security 
has  been  still  further  extended  by  the  act  of  congress  (b)  direct- 
ing the  electors  to  be  appointed  in  each  state  within  thirty-four 
days  of  the  day  of  election. 

The  constitution  (c)  directs  that  the  number  of  electors  in 
each  state  shall  be  equal  to  the  whole  number  of  senators  and 
representatives  which  the  state  is  entitled  to  send  to  con- 
gress ;  and,  according  to  the  apportionment  of  congress  *in  *  276 
1832,  the  President  was  to  be  elected  by  a  majority  of 
294  electors  ;  and  in  1844,  the  number  of  electors  was  reduced 
to  275.  (d)     And  to  prevent  the  person  in  office,  at  the  time  of 


(a)  Art.  2,  sec.  1.  By  the  act  of  congress  of  January  23d,  1845,'  c.  1,  a.  uniform 
time  fo?  holding  elections  for  electors  of  President  and  Vice-President  in  all  the  states 
was  prescribed.  It  was  to  be  on  the  Tuesday  next  after  the  first  Monday  ia  the 
month  of  November  of  the  year  in  which  they  are  to  be  appointed. 

(6)  Act  of  1st  March,  1792. 

(e)  Art.  2,  sec.  1. 

(d)  This  arose  from  the  enlargement  of  the  ratio  of  representation  from  47,700  to 
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the  election,  from  having  any  improper  influence  on  his  re-elec- 
tion, by  his  ordinary  agency  in  the  government,  it  is  provided, 
that  no  member  of  congress,  nor  any  person  holding  an  office 
of  trust  or  profit  under  the  United  States,  shall  be  an  elector ; 
and  the  constitution  has  in  no  other  respects  defined  the  quali- 
ficatioBs  of  the  electors,  (a)  These  electors  meet  in  their  respec- 
tive states,  at  a  place  appointed  by  the  legislature  thereof,  on 
the  first  "Wednesday  in  December  in  every  fourth  year  succeed- 
ing the  last  election,  and  vote  by  ballot  for  President  and  Vice- 
President,  (for  this  last  officer  is  elected  in  the  same  manner  and 
for  the  same  period  as  the  President,)  and  one  of  whom,  at 
least,  shall  not  be  an  inhabitant  of  the  same  state  with  the 
electors.  They  name  in  their  ballots  the  person  voted  for  as 
President,  and  in  distinct  ballots,  the  person  voted  for  as  Vice- 
President  ;  and  they  make  distinct  lists  of  all  persons  voted  for 
as  President,  and  of  aU  persons  voted  for  as  Vice-President,  and 
of  the  number  of  votes  for  each,  which  lists  they  sign,  and 
certify,  and  transmit,  sealed,  to  the  spat  of  the  government  of 
the  United  States,  directed  to  the  president  of  the  senate.  The 
act  of  congress  of  1st  of  March,  1792,  sec.  2,  directs,  that  the 
certificate  of  the  votes  shall  be  delivered  to  the  president  of  the 
senate  before  the  first  Wednesday  of  January  next  ensuing  the 
election.  The  president  of  the  senate,  on  the  second  Wednes- 
day in  February  succeeding  every  meeting  of  the  electors,  in 
the  presence  of  both  houses  of  congress,  opens  all  the  certifi- 
cates, and  the  votes  are  then  to  be  counted.  The  constitution 
does  not  expressly  declare  by  whom  the  votes  are  to  be  counted 
and  the  result  declared.  In  the  case  of  questionable  votes,  and 
a  closely  contested  election,  this  power  maybe  aU-important ; 
and,  I  presume,  in  the  absence  of  all  legislative  provision  on 

the  subject,  that  the  president  of  the  senate  courits  the- 
*  277     votes,  and  *  determines  the  result,  and  that  the  two 

houses  are  present   only  as  spectators,  to  witness  the 
fairness  and  accuracy  of  the  transaction,  and  to  act  only  if  no 


70,680  persons,  for  a  member  of  the  house  of  representatives ;  by  which  provision 
the  number  of  the  house  was  reduced  from  242  to  223  members.    Act  of  congress  of 
June  25th,  1842,  c.  47. 
(a)  Art  2,  sec.  1 . 
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choice  be  made  by  the  electors,  (a)  The  house  of  representa- 
tives, in  such  case,  are  to  choose  immediately,  though  the  con- 
stitution holds  their  choice  to  be  valid,  if  made  before  the  fourth 
day  pf  March  following.  And  in  the  cases  of  the  elections  in 
1801  and  1824,  as  no  choice  was  made,  the  house  of  representa- 
tives retired  and  voted,  and  the  senate  were  admitted  to  be 
present  as  spectators.  The  person  having  the  greatest  number 
of  votes  of  the  electors  for  President,  is  President,  if  such  num- 
ber be  a  majority  of  the  whole  number  of  electors  appointed ; 
but.if  no  person  have  such  a  majority,  then,  from  the  persons 
having  the  highest  number,  not  exceeding  three,  on  the  list  of 
those  voted  for  as  President,  the  house  of  representatives  shall 
choose  immediately,  by  ballot,  the  President.  But  in  choosing 
the  President,  the  votes  shall  be  taken  by  states,  the  representa- 
tion from  each  state  having  one  vote.  A  quorum  for  this  pur- 
pose shall  consist  of  a  member  or  members  from  two  thirds  of 
the  states,  and  a  majority  of  all  the  states  shall  be  necessary  to 
a  choice.  If  the  house  of  representatives  shall  not  choose  a 
President,  whenever  the  right  of  choice  shall  devolve  upon  them, 
before  the  fourth  day  of  March  next  following,  then  the  Vice- 
President  shall  act  as  President,  as  in  the  case  of  the  death  or 
other  constitutional  disability  of  the  President,  {b) 

The  person  having  the  greatest  number  of  votes  as  Vice- 
President,  is  Vice-President,  if  such  number  be  a  majority  of . 
the  whole  number  of  electors  appointed ;  and  if  no  person  have 
a  majority,  then,  from  the  two  highest  numbers  on  the  list,  the 
senate  shall  choose  the  Vice-President ;  a  quorum  for  the  pur- 
pose shall  consist  of  two  thirds  of  the  whole  number  of  senators, 


(a)  In  determining  the  result  of  the  election  for  President  in  1841,  it  was  declared, 
by  joint  resolution  of  the  two  houses  of  congress,  that  one  person  be  appointed  teller 
on  the  part  of  the  senate,  and  two  on  the  part  of  the  house  of  representatives,  who 
were,  in  the  presence  of  the  two  houses,  to  make  a  list  of  the  votes  as  they  should  be 
declared,  and  the  result  declared  to  the  president  of  the  senate,  who  was  to  be  the 
presiding  officer,  and  to  announce  to  the  two  houses  the  state  of  the  vote  and  the  per- 
sons elected.  The  Vice-President,  in  that  case,  broke  the  seals  of  the  envelopes  of 
the  votes,  and  delivered  the  same  over  to  the  tellers  to  be  counted.  The  tellers  hav- 
ing read,  counted,  and  made  duplicate  lists  of  the  votes,  they  were  delivered  over  to 
the  Vice-President,  and  read,  and  he  then  declared  the  result,  and  dissolved  the  joint 
meeting  of  the  two  houses. 

(b)  Amendments  to  the  Constitution,  art.  12. 
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and  a  majority  of  the  whole  number  is  necessary  to  a 
*278     choice  ;  and  no  person  constitutionally  ineligible  *to  the 

office  of  President,  shall  be  eligible  to  that  of  Vice- 
President  of  the  United  States,  (a)  The  constitution  does  not 
specifically  prescribe  when  or  where  the  senate  is  to  choose  a 
Vice-President,  if  no  choice  be  made  by  the  electors ;  and,  I 
presume,  the  senate  may  elect  by  themselves,  at  any  time 
before  the  fourth  day  of  March  following. 

The  President  and  Vice-President  are  equally  to  be  chosen 
for  the  same  term  of  four  years;  (b)  and  it  is  provided  by 
law,  (c)  that  the  term  shall,  in  all  cases,  commence  on  the 
fourth  day  of  March  next  succeeding  the  day  on  which  the 
votes  of  the  electors  shall  have  been  given. 

In  case  of  the  removal  of  the  President  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and  duties 
of  the  office,  the  same  devolve  on  the  Vice-President ;  and  ex- 
cept in  cases  in  which  the  President  is  enabled  to  reassume  the 
office,  the  Vice-President  acts  as  President  during  the  remainder 
of  the  term  for  which  the  President  was  elected.  Congress  are 
authorized  to  provide,  by  law,  for  the  case  of  removal,  death, 
resignation,  or  inability,  both  of  the  President  and  Vice-Presi- 
dent, declaring  what  officer  should  then  act  as  President ;  and 
the  officer  so  designated  is  to  act  until  the  disability  be  removed, 
or  a  President  shall  be  elected,  and  who  is  in  that  case  to  be 
elected  on  the  first  Wednesday  of  the  ensuing  December,,  if 
time  will  admit  of  it,  and  if  not,  then  on  the  same  day  in  the 
ensuing  year,  (rf)  In  pursuance  of  this  constitutional  provision, 
the  act  of  congress  of  March  1st,  1792,  sec,  9,  declared,  that  in 
case  of  a  vacancy  in  the  office,  both  of  President  and  Vice- 
President,  the  president  of  the  senate  pro  tempore,  and  in  case 
there  should  be  no  president  of  the  senate,  then  the  speaker  of 
the  house  of  representatives  for  the  time  being,  should  act  as 
President,  until  the  vacancy  was  supplied.  The  evidence  of  a 
refusal  to  accept,  or  of  a  resignation  of  the  office  of  President 


(a)  Amendments  to  the  Constitution,  art.  12. 
(6)  Constitution,  art.  2,  sec.  1. 

(c)  Act  of  congress,  March  1,  1792. 

(d)  Constitution,  art.  2,  sec.  1.    Act  of  congness,  March  1,  1792. 
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and  Vice-President  is  declared,  by  the  same  act  of  congress 
sec.  11,  to  be  a  declaration  in  writing,  filed  in  the  office  of  the 
secretary  of  state.  And  if  the  office  should,  by  the  course  of 
events,  devolve  on  the  speaker,  after  the  congress  for  which  the 
last  speaker  was  chosen  had  expii-ed,  and  before  the  next  meet- 
ing of  congress,  it  might  be  a  question  who  is  to  serve, 
*  and  whether  the  speaker  of  the  house  of  representatives,  *  279 
then  extinct,  could  be  deemed  the  person  intended. 

The  mode  of  electing  the  President  appears  to  be  well  calcu- 
lated to  secure  a  discreet  choice,  and  to  avoid  all  those  evils 
which  the  partisans  of  monarchy  have  described,  and  the  experi- 
ence of  other  nations  ^nd  past  ages  have  too  clearly  shown  to 
be  the  consequence  of  popular  elections.  Had  the  choice  of 
President  been  referred  at  once,  and  directly,  to  the  people  at 
large,  as  one  single  community,  there  might  have  been  reason 
to  apprehend,  and  such  no  doubt  was  the  sense  of  the  conven- 
tion, that  it  would  have  produced  too  violent  a  contest,  and  have 
been  trying  the  experiment  on  too  extended  a  scale  for  the 
public  virtue,  tranquillity,  and  happiness.  Had  we  imitated  the 
practice  of  most  of  the  southern  states,  in  respect  to  their  state 
executives,  and  referred  the  choice  of  the  President  to  congress, 
this  would  have  rendered  him  too  dependent  upon  the  imme- 
diate authors  of  his  elevation,  to  comport  with  the  requisite 
energy  of  his  own  department ;  and  it  would  have  laid  him 
under  temptation  to  indulge  in  improper  intrigue,  or  to  form  a 
dangerous  coalition  with  the  legislative  body,  in  order  to  secure 
his  continuance  in  office.  All  elections  by  the  representative 
body  are  peculiarly  liable  to  produce  combinations  for  sinister 
purposes.  The  constitution  has  avoided  all  these  objections,  by 
confiding  the  power  of  election  to  a  small  number  of  select 
individuals  in  each  state,  chosen  only  a  few  days  before  the 
election,  and  solely  for  that  purpose.  This  would  seem,  prima 
facie,  to  be  as  wise  a  provision  as  the  wisdom  of  man 
could  have  *  devised,  to  avoid  all  opportunity  for  foreign  *  280 
or  domestic  intrigue.  These  electors  assemble  in  separate 
and  distantly  detached  bodies,  and  they  are  constituted  in  a 
manner  best  calculated  to  preserve  them  free  from  all  induce- 
ments to  disorder,  bias,  or  corruption.  There  is  no  other  mode 
of  appointing  the  chief  magistrate,  under  aU  the  circumstances 

VOL.  I.  26 
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peculiar  to  our  political  condition,  which  appears  to  unite  in 
itself  so  many  unalloyed  advantages.  It  must  not  be  pro- 
nounced to  be  a  perfect  scheme  of  election,  for  it  has  not  been 
sufficiently  tried.  The  election  of  1801  threatened  the. tran- 
quillity of  the  Union ;  and  the  difficulty  that  occurred  in  that 
case  in  producing  a  constitutional  choice,  led  to  the  amend- 
ment of  the  constitution  on  this  very  subject;  but  whether  the 
amendment  be  for  the  better  or  for  the  worse,  may  be  well 
doubted,  and  remains  yet  to  be  setfled  by  the  lights  of  experi- 
ence. The  constitution  says,  that  each  state  is  to  appoint  elec- 
tors in  such  a  manner  as  the  legislature  may  direct ;  •  and  in 
some  of  the  states,  the  electors  have  been  chosen  by  the  legis- 
lature itself,  in  the  mode  prescribed  by  law.  But  it  is  to  be 
presumed  that  there  would  be  less  opportunity  for  dangerous 
coalitions  and  combinations  for  party,  or  ambitious  or  selfish 
purposes,  if  the  choice  of  electors  was  referred  to  the  people  at 
large ;  and  this  seems  now  to  be  the  sense  and  expression  of 
public  opinion  and  the  general  practice. 

His  term  of     (4-)  The  President,  thus  elected,  holds  his  office  for 
office.  ^jjg  term  of  four  years,  (a)  a  period,  perhaps,  reason- 

ably long  for  the  purpose  of  making  him  feel  firm  and  indepen- 
dent in  the  discharge  of  his  trust,  and  to  give  stability  and  some 
degree  of  maturity  to  his  system  of  administration.  It  is  cer- 
tainly short  enough  to  place  him  under  a  due  sense  of  depen- 
dence on  the  public  approbation.  The  President  is  reeligible  for 
successive  terms,  but  in  practice  he  has  never  consented  to  be  a 
candidate  for  a  third  election,  and  this  usage  has  indirectly 
established,  by  the  force  of  public  opinion,  a  salutary  linaitation 

to  his  capacity  of  continuance  in  office. 
His  salary.  (5.J  The  support  of  the  President  is  secured  by  a 
*281  provision  *in  the  constitution,  which  declares,  (6)  that 
he  shall,  at  stated  times,  receive  for  his  services  a  com- 
pensation, that  shall  neither  be  increased  nor  diminished,  during 
the  period  for  which  he  shall  have  been  elected ;  and  that  he 
shaU  not  receive,  within  that  time,  any  other  emolument. from 
the  United  States,  or  any  of  them.*    This  provision  is  intended 


(a)  Constitution,  art.  2,  sec.  1 
(6)  Art.  2,  sec.  7. 
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to  preserve  the  due  independence  and  energy  of  the  executive 
department.  It  would  be  in  vain  to  declare  that  the  different 
departments  of  government  should  be  kept  separate  and  dis- 
tinct, while  the  legislature  possessed  a  discretionary  control  over 
the  salaries  of  the  executive  and  judicial  officers.  This  would 
be  to  disregard  the  voice  of  experience  and  the  operation  of 
invariable  principles  of  human  conduct.  A  control  over  a  man's 
living  is,  in  most  cases,  a  control  over  his  actions.  The  consti- 
tution of  Virginia  considered  it  as  a  fundamental  axiom  of 
government,  that  the  three  great  and  primary  departments 
should  be  kept  separate  and  distinct,  so  that  neither  of  them 
exercised  the  powers  properly  belonging  to  the  other.  But 
without  taking  any  precautions  to  preserve  this  principle  in 
practice,  it  made  the  governor  dependent  on  the  legislature  for 
his  annual  existence  and  his  annual  support.  The  result  was, 
as  Mr.  Jefferson  has  told  us,  (a)  that  during  the  whole  session 
of  the  legislature,  the  direction  of  the  executive  was  habitual 
and  familiar.  The  constitution  of  Massachusetts  discovered 
more  wisdom,  and  it  set  the  first  example  in  this  country,  of  a 
constitutional  provision  for  the  support  of  the  executive  magis- 
trate, by  declaring  that  the  governor  should  have  a  salary  of  a 
fixed  and  permanent  value,  amply  sufficient,  and  established  by 
standing  laws.  Those  state  constitutions  which  have  been 
made  or  amended  since  the  establishment  of  the  constitution 
of  the  United  States,  have  generally  followed  the  example 
which  it  has  happily  set  them,  in  this  and  in  many  other  in- 
stances; and  we  may  consider  it  as  one  of  the  most 
signal  blessings  bestowed  on  *this  country,  that  we  have  *282 
such  a  wise  fabric  of  government  as  the  constitution  of 
the  United  States  constantly  before  our  eyes,  not  only  for  our 
national  protection  and  obedience,  but  for  our  local  imitation 
and  example. 

(6.)  Having  thus  considered  the  manner  in  which  ^°1S®".  °' 
the  President  is  constituted,  it  only  remains  for  us  to  dent. 
review  the  powers  with  which  he  is  invested. 

He  is  commander  and  chief  of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the  several  states,  when 


(a)  Notes  on  Virginia,  p.  127. 
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called  into  the  service  of  the  Union,  (a)     The  command  and 
application  of  the  public  force  to  execute  law,  maintain  peace, 
and  resist  foreign  invasion,  are  powers  so  obviously  of  an  execu- 
tive nature,  and  require  the  exercise  of  qualities  so  characteris- 
tical  of  this  department,  that  they  have  always  been  exclu- 
sively appropriated  to  it,  in  every  well-organized  government 
upon  earth,  (b)      In  no  instance,  perhaps,  did  the  enlightened 
understanding  of  Hume  discover  less  acquaintance  with  the 
practical  science  of  government,  than  when  he  gave  the  direc- 
tion of  the  army  and  navy,'  as  well  as  all  the  other  executive 
powers,  to  one  hundred  senators,  in  his  plan  of  a  perfect  com- 
monwealth, (c)     That  of  Milton  was  equally  chimerical  and 
absurd,  when,  in  his  "  Eeady  and  easy  way  to  establish  a  free 
commonwealth,"  he  deposited  ,the  whole  executive,  as  well  as 
legislative  power,  in  a  single  and  permanent  council  of  sena- 
tors.    That  of  Locke  was  equally  unwise,  for,  in  his  plan  of 
legislation  for  Carolina,  he  gave  the  whole  authority,  legisla- 
tive and  executive,  to  a  small  oligarchical  assembly,  (d) 
*  283     Such  specimens  *  as  these  well  justify  the  observation  of 
President  Adams,  (e)  "  that  a  philosopher  may  be  perfect 
master  of  Descartes  and  Leibnitz,  may  pursue  his  own  inqui- 
ries into  metaphysics  to  any  length  he  pleases,  may  enter  into 
the  inmost  recesses  of  the  human  mind,  and  make  the  noblest 
discoveries  for  the  benefit  of  his  species ;  nay,  he  may  defend 
the  principles  of  liberty,  and  the  rights  of  mankind,  with  great 
abilities  and  success,  and,  after  all,  when  called  upon  to  produce 
a  plan  of  legislation,  he  may  astonish  the  world  with  a  signal 
absurdity." 


(a)  Art.  2,  sec.  2. 

(6)  Mr.  Dner,  in  his  Treatise  on  Insuranee,FTol.  i.  356,  intimates,  that  in  time  of 
war,  a  special  emhargo  for  a  definite  period  might  be  declared  by  the  sole  authority 
of  the  President.  I  do  not  perceive  any  sufficient  ground  for  that  opinion  in  respect 
to  the  legal  exercise  of  such  a  power. 

(c)  Hume's  Essays,  vol.  i.  p.  526. 

{d)  Mr.  Locke's  very  complicated  scheme  of  government,  under  the  title  of  Fun- 
damental Constitutions  of  CaroUna,  is  inserted  at  large  in  Locke's  Works,  vol.  iii. 
pp.  665-678.  Those  legislative  labors  of  that  great  and  excellent  man  perished 
unheeded  and  ixnregretted  by  all  parties,  after  an  experience  of  twenty-three  years 
had  proved  them  to  be,  in  the  words  of  Mr.  Grahame,  the  historian,  "  utterly  worth- 
less and  impracticable." 

(c)  Defence  of  the  American  Constitutions,  vol.  i.  Letter  54. 
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The  President  has  also  the  power  to  grant  reprieves  and  par- 
dons for  offences  against  the  United  States,  except  in  cases  of 
impeachment.  The  Marquis  Beccaria  has  contended,  that  the 
power  of  pardon  does  not  exist  under  a  perfect  administration 
of  law,  and  that  the  admission  of  the  power  is  a  tacit  acknowl- 
edgment of  the  infirmity  of  the  courts  of  justice.  And  where 
is  the  administration  of  justice,  it  may  be  asked,  that  is  free 
from  infirmity  ?  Were  it  possible,  in  every  instance,  to  main- 
tain  a  just  proportion  between  the  crime  and  the  penalty,  and 
were  the  rules  of  testimony  and  the  mode  of  trial  so  perfect  as 
to  preclude  every  possibility  of  mistake  or  injustice,  there  would 
be  some  color  for  the  admission  of  this  plausible  theory.  But, 
even  in  that  case,  policy  would  sometimes  require  a  remission 
of  a  punishment  strictly  due,  for  a  crime  certainly  ascertained. 
The  very  notion  of  mercy  implies  the  accuracy  of  the  claims  of 
justice.  An  inexorable  government,  says  Mr.  Yorke,  in  his 
"  Considerations  on  the  Law  of  Forfeiture,"  (a)  will  not  only 
carry  justice  in  some  instances  to  the  height  of  injury,  but  with 
respect  to  itself  it  wiU  be  dangerously  just..  The  clemency  of 
Massachusetts,  in  1786,  after  an  unprovoked  and  wanton  rebel- 
lion, in  not  inflicting  "a  single  capital  punishment,  contributed, 
by  the  judicious  manner  in  which  its  clemency  was  ap- 
plied, to  the  more  firm  *  establishment  of  their  govern-  *  284 
ment.  And  this  power  of  pardon  wiU  appear  to  be  more 
essential,  when  we  consider,  that,  under  the  most  correct  admin- 
istration of  the  law,  men  will  sometimes  fall  a  prey  to  the  vin- 
dictiveness  of  accusers,  the  inaccuracy  of  testimony,  and  the 
fallibility  of  jurors.  Notwithstanding  this  power  is  clearly  sup- 
ported on  principles  of  policy,  if  not  of  justice,  English  law- 
yers, of  the  first  class  and  highest  reputation,  (b)  have  strangely 
concluded  that  it  cannot  exist  in  a  republic,  because  nothing 
higher  is  acknowledged  than  the  magistrate.  Instead  of  falhng 
into  such  an  erroneous  conclusion,  it  might  fairly  be  insisted, 
that  the  power  may  exist  with  greater  safety  in  free  states  than 
in  any  other  forms  of  government ;  because  abuses  of  the  dis- 
cretion unavoidably  confided  to  the  magistrate  in  granting  par- 


la)  Yorke  on  Forfeiture,  p.  104. 
(5)  Yorke  on  Forf.  107.    Blackst.  Com.  vol.  it.  p.  393. 
26* 
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donsj  are  much  better  guarded  against  by  the  sense  of  respon- 
sibility under  which  he  acts.  The  power  of  pardon  vested  in 
the  President  is  without  any  limitation,  except  in  the  single  case 
of  impeachments,  (a)  He  is  checked  in  that  case  from  screen- 
ing public  officers,  with  whom  he  might  possibly  have  formed  a 
dangerous  or  corrupt  coalition,  or  who  might  be  his  particular 
favorites  and  dependants. 

Treaty  The  President  has  also  the  power,  by  and  with  the 
power.  advice  and  consent  of  the  senate,  to  make  treaties? 
provided  two  thirds  of  the  senators  present  concur.  (&) 

Writers  on  government  have  differed  in  opinion  as  to  the  na- 
ture of  this  power,  and  whether  it  be  properly,  in  the  natural 
distribution  of  power,  of  legislative  or  executive  cognizance. 
As  treaties  are  declared  by  the  constitution  to  be  a  part  of  the 
supreme  law  of  the  land,  and  as,  by  means  of  them,  new 
relations  are  formed,  and  obligations  contracted,  it  might 
seem  to  be  more  consonant  to  the  principles  of  republican  gov- 


.  [a]  There  is  no  doubt  that  the  power  of  pardon  conferred  on  the  President  includes 
the  power  to  pardon  absolutely  or  conditionally.  Opinions  of  the  Attorneys-Gene- 
ral, March  30,  1820,  vol.  i.  250,  Feb.  25,  1836,  vol.  ii.  1034.  The  President  may 
annex  a  condition  to  the  pardon — as,  for  instance,  that  the  guilty  person  should  quit 
the  United  States,  or  join  the  navy  — and  if  he  does  not  comply  with  the  condition, 
or  breaks  it,  the  pardon  becomes  null  and  void.  If  the  culprit  has  not  complied 
with  the  condition  on  which  it  was  granted  and  accepted,  he  may  be  subjected  to  the 
operation  of  the  original  conviction  and  judgment.  In  England  the  king  has  the 
power,  by  the  common  law,  to  grant  conditional  pardons.^  The  power  of  the  gov- 
ernor of  New  York  to  grant  a  conditional  pardon,  and  the  power  of  a  criminal 
jurisdiction  of  the  same,  or  of  a  higher  degree,  to  arrest  the  party  who  has  broken 
the  condition  wilfully,  and  to  sentence  and  remand  him  to  execution  and  punish- 
ment, on  duly  ascertaining  his  identity,  was  discussed  in  the  case  of  The  People  v. 
Potter,  in  the  First  Circuit  of  New  York.  The  New  Yox-k  Legal  Observer  for  May, 
1846,  p.  177,  reported  1  Parker,  C.  K.  47.  The  Revised  Constitution  of  New  York, 
of  1846;  art.  4,  sec.  5,  grants  this  conditional  power  of  pardon  to  the  governor. 
(6)  Art.  2,  sec.  2. 

1  By  statute  6  Geo.  III.  c.  12,  the  prerogative  of  commuting  the  sentence  of  death  to 
transportation,  in  the  case  of  capital  felonies,  was  conferred  on  the  crown.  In  the  case  of 
William  Smith  O'Brien,  convicted  of  high  treason  in  1849,  it  was  doubted  whether  the 
power  extended  to  high  treason ;  and  a  declaratory  statute  was  passed,  sanctioning  the 
commutation.    12  &  13  Vict.  c.  27. 

The  constitutional  power  of  the  President  to  grant  a  conditional  pardon,  offermg  to 
commute  the  sentence  of  death  to  that  of  imprisonment  for  life  is  affirmed  by  the  Supreme' 
Court,  McLean,  J.,  dissenting.    Mo  parte  Wells,  18  How.  U.  S.  807. 
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ernment,  to  consider  the  right  of  concluding  *  specific  *  285 
terms  of  peace  as  of  legislative  jurisdiction.  This  has 
generally  been  the  case  in  free  governments.  The  determina- 
tions respecting  peace,  as  well  as  war,  were  made  in  the  public 
assemblies  of  the  nation  at  Athens  .and  Rome,  and  in  all  the 
Gothic  governments  of  Europe,  when  they  first  arose  out  of  the 
rude  institutions  of  the  ancient  Germans.  On  the  other  hand, 
the  preliminary  negotiations  which  may  be  required,  the  secrecy 
and  despatch  proper  to  take  advantage  of  the  sudden  and  favor- 
able turn  of  public  affairs,  seem  to  render  it  expedient  to  place 
this  power  in  the  hands  of  the  executive  department.  The 
constitution  of  the  United  States  has  been  influenced  by  the 
latter,  more  than  by  the  former  considerations,  for  it  has  placed 
this  power  with  the  President,  under  the  advice  and  control  of 
the  senate,  who  are  to  be  considered,  for  this  purpose,  in  the 
light  of  an  executive  council.  The  President  is  the  constitu- 
tional organ  of  communication  with  foreign  powers,  and  the 
efficient  agent  in  the  conclusion  of  treaties  ;  but  the  consent  of 
two  thirds  of  the  senators  present  is  essential  to  give  validity  to 
his  negotiations.  To  have  required  the  acquiescence  of  a  more 
numerous  body,  would  have  been  productive  of  delay,  disorder, 
imbecility,  and,  probably  in  the  end,  a  direct  breach  of  the  con- 
stitution. The  history  of  Holland  shows  the  danger  and  folly 
of  placing  too  much  limitation  on  the  exercise  of  the  treaty- 
making  power.  By  the  fundamental  charter  of  the  United 
Provinces,  peace  could  not  be  made  without  the  unanimous 
consent  of  the  provinces ;  and  yet,  without  multiplying  in- 
stances, it  is  sufficient  to  observe,  that  the  immensely  important 
and  fundamental  treaty  of  Munster,  in  1648',  was  made  when 
Zealand  was  opposed  to  it;  and  the  peace  of  1661,  when 
Utrecht  was  opposed.  So  feeble  are  mere  Hmitations  upon 
paper — mere  parchment  barriers,  when  standing  in  opposition 
to  the  strong  force  of  public  exigency. 

The  senate  of  the  United  States  is  a  body  of  men  most 
wisely   selected  for    the   deposit  of   this    power.      They   are 
easily  assembled,  are   governed  by   steady,   systematic 
*  views,  feel  a  due  sense  of  national  character,  and  can    *  286 
act  with  promptitude  and  firmness. 

The  question  whether  a  treaty,  constitutionally  made,  was 
obligatory  upon  congress,  equally  as  any  other  national  engage- 
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ment  would  be,  if  fairly  made  by  the  competent  authority,  or 
whether  congress  had  any  discretionary  power  to  carry  into 
effect  a  treaty  requiring  the  appropriation  of  money,  or  other 
act  to  be  done  on  their  part,  or  to  refuse  it  their  sanction,  was 
greatly  discussed  in  congress  in  the  year  1796,  and  again  in 
1816.  The  house  of  representatives,  at  the  former  period,  de- 
clared by  resolution,  that  when  a  treaty  depended  for  the  execu- 
tion of  any  of  its  stipulations  on  an  act  of  congress,  it  was  the 
right  and  duty  of  the  house  to  deliberate  on  the  expediency  or 
inexpediency  of  carrying  such  treaty  into  effect.  It  cannot  be 
mentioned  at  this  day,  without  equal  regret  and  astonishment, 
that  such  a  resolution  passed  the  house  of  representatives  on 
the  7th  of  April,  1796.  But  it  was  a  naked,  abstract  claim  of 
right,  never  acted  upon ;  and  congress  shortly  afterwards  passed 
a  law  to  carry  into  effect  the  very  treaty  with  Great  Britain, 
which  gave  rise  to  that  resolution.  President  Washington,  in 
his  message  to  the  house  of  representatives  of  the  30th  of  March, 
1796,  explicitly  denied  the  existence  of  any  such  power  in  con- 
gress ;  and  he  insisted  that  every  treaty  duly  made  by  the  Pres- 
ident and  senate,  and  promulgated,  thenceforward  became  the 
law  of  the  land. 

If  a  treaty  be  the  law  of  the  land,  it  is  as  much  obligatory 
upon  congress  as  upon  any  other  branch  of  the  government,  or 
upon  the  people  at  large,  so  long  as  it  continues  in  force  and 
unrepealed.  The  house  of  representatives  are  not  above  the 
law,  and  they  have  no  dispensing  power.  They  have  a  right  to 
make  and  repeal  laws,  provided  the  senate  and  President  con- 
cur ;  but  without  such  concurrence,  a  law  in  the  shape  of  a 
treaty,  is  as  binding  upon  them  as  if  it  were  in  the  shape  of  an 
act  of  congress,  or  of  an  article  of  the  constitution,  or  of  a  con- 
tract made  by  authority  of  law.  The  argument  in  favor 
*  287  of  the  binding  and  conclusive  efficacy  *  of  every  treaty 
made  by  the  President  and  senate  is  so  clear  and  palpa- 
ble, that  it  has  probably  carried  very  general  conviction  through- 
out the  community ;  and  this  may  now  be  considered  as  the 
decided  sense  of  public  opinion.  This  was  the  sense  of  the 
house  of  representatives,  in  1816,  and  the  resolution  of  1796 
would  not  now  be  repeated,  (a) 


(a)  The  treaty-making  power  is  necessarily  and  obviously  subordinate  to  the  fundar 
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The  President  is  the  efficient  power  in  the  appoint-  President's 
ment  of  the  officers  of  government.  He  is  to  nomi-  ^o^Uiato 
nate,  and,  with  the  advice  and  consent  of  the  senate, '"  "^o^- 
to  appoint,  ambassadors,  or  public  ministers  and  consuls,  the 
judges  of  the  Supreme  Court,  and  all  other  officers  whose  ap- 
pointments are  not  otherwise  provided  for  in  the  constitution  ; 
but  congress  may  vest  the  appointment  of  inferior  officers  in 
the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments,  (a)  ^ 

The  appointment  of  the  subordinate  officers  of  government 
concerned  in  the  administratiort  of  the  laws,  belongs,  with  great 
propriety,  to  the  President,  who  is  bound  to  see  that  the  laws 
are  faithfuUy  executed,  and  who  is  generally  charged  with  the 
powers  and  responsibility  of  the  executive  department.  The 
association  of  the  senate  with  the  President  in  the  exercise  of 
this  power  is  an  exception  to  the  general  delegation  of  execu- 
tive authority ;  and  if  he  were  not  expressly  invested  with  the 
exclusive  right  of  nomination  in  the  instances  before  us,  the 
organization  of  this  department  would  be  very  unskilful,  and 
the  government  degenerate  into  a  system  of  cabal,  favoritism, 
and  intrigue.  But  the  power  of  nomination  is,  for  all  the  use- 
ful purposes  of  restraint,  equivalent  to  the  power  of  appoint- 
ment. It  imposes  upon  the  President  the  same  lively  sense  of 
responsibility,  and  the  same  indispensable  necessity  of  meeting 
the  public  approbation  or  censure.  This,  indeed,  forms  the  ulti- 
mate security  that  men  in  public  stations  will  dismiss  inter- 
ested considerations,  and  act  with  a  steady,  zealous,  and 
"  undivided  regard  for  the  public  welfare.     The  advice    *  288 


mental  laws  and  constitution  of  the  state,  and  it  cannot  change  the  form  of  the  gov- 
ernment, or  annihilate  its  constitutional  powers.     Story's  Com.  on  the  Constitution, 
Tol.  iii.  sec.  1502.^ 
(a)  Art.  2,  sec.  2. 


1  The  power  of  the  President  to  remove  a  territorial  judge  is  discussed  in  United  States 
V.  Guthrie,  17  How.  U.  S.  284. 

^  When  the  concurrence  of  congi'ess  is  necessary  to  give  eifeot  to  a  treaty,  it  is  not  the 

law  of  the  land  until  that  concurrence  is  given.    The  treaty-mailing  power  cannot  bind  or 

I  control  the  power  of  the  legislature.    Turner  v.  Am.  Baptist  Miss.  Union,  5  IVIcLean,  344. 

Congi-ess  may  repeal  a  treaty  so  far  as  it  is  a  municipal  law,  if  it  affect  subjects  which 

are  within  its  legislative  power.    Taylor  v.  Morton,  2  Curtis,  C.  C.  46^. 
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and  consent  of  the  senate,  which  are  requisite  to  render  the 
nomination  effectual,  cannot  be  attended,  in  the  nature  of  the 
case,  with  very  mischievous  effects.  Having  no  agency  in  the 
nomination,  nothing  but  simple  consent  or  refusal,  the  spirit 
of  personal  intrigue  and  personal  attachment  must  be  pretty 
much  extinguished,  from  a  want  of  means  to  gratify  it.  On 
the  other  hand,  the  advice  of  so  respectable  a  body  of  men  wiU 
add  still  further  inducements  to  a  coolly  reflected  conduct  in 
the  President,  and  will  be  at  all  times  a  check  on  his  own  mis- 
information or  error,  (a) 

The  remaining  dufees  of  the  President  consist  in  giving  infor- 
mation to  congress  pf  the  state  of  the  Union,  and  in  recom- 
mending to  their  consideration  such  measures  as  he  shall  judge 
necessary  or  expedient.  He  is  to  convene  both  houses  of  con- 
gress, or  either  of  them,  on  extraordinary  occasions,  and  he  may 
adjourn  them  in  case  of  disagreement.  He  is  to  fiU  up  all  va- 
cancies that  may  happen  during  the  recess  of  the  senate,  by 
granting  commissions,  which  shall  expire  at  the  end  of  their 
next  session.  (&)  He  is  to  receive  ambassadors  and  other  public 
ministers,  to  commission  aU  the  officers  of  the  United  States, 
and  to  take  care  that  the  laws  be  faithfully  executed,  (c) 


(«)  It  was  settled,  in  the  case  of  Marbury  v.  Madison,  1  Cranch,  137,  that  when  a 
person  has  been  nominated  to  the  senate  for  office,  by  the  President,  and  the  President 
has  received  the  advice  and  consent  of  the  senate  to  the  appointment,  and  has  signed 
the  commission,  the  appointment  is  final  and  complete,  and  the  person  appointed  is 
entitled  to  the  possession  of  the  commission,  and  to  hold  the  office  until  constitution- 
ally removed.  The  principle  settled  in  that  case  was,  that  the  official  acts  of  the 
heads  of  the  executive  department,  as  organs  of  the  President,  which  are  of  a  political 
nature,  and  rest,  under  the  constitution  and  laws,  in  executive  discretion,  are  not  within 
judicial  cognizance.  But  when  duties  are  imposed  upon  such  heads,  affecting  the 
rights  of  individuals,  and  which  the  President  cannot  lawfully  forbid — as,  for  instance, 
to  record  a.  patent,  or  furnish  the  copy  of  a  record — the  person,  in  that  case,  is  the 
officer  of  the  law,  and  amenable  thereto,  in  the  ordinary  course  of  justice.  Ibid.  170, 
171. 

(6)  In  the  official  opinion  given  by  Mr.  Wirt,  as  attorney-general  of  the  United 
States,  to  the  President,  in  Oct.  1823,  he  considered  that,  according  to  the  reason  and 
spirit  of  the  constitution,  the  President  has  the  rightful  power  to  supply  vacancies  in 
office  existing  when  the  appointment  is  made  during  the  recess  of  the  senate,  though  the 
vacancy  did  happen  before  the  adjournment  of  the  senate.  The  instances  he  gives  of 
the  necessity  of  such  a  construction  and  power,  are  those  in  which  it  was  nearly  or 
quite  impossible  to  have  sent  in  a  nomination  before  the  adjournment  of  the  senate.^ 
Opinions  of  the  Attorney-Generals,  vol.  i.  476. 

(c)  Art.  2,  sec.  2,  3.    It  was  considered,  in  the  Message  of  President  Jackson  to 
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The  propriety  and  simplicity  of  these  duties  speak  for  them- 
selves. The  power  of  receiving  foreign  ministers  includes  in  it 
the  power  to  dismiss  them,  since  he  alone  is  the  organ  of  com- 
munication with  them,  the  representative  of  the  people  in  all 
diplomatic  negotiations,  and  accountable  to  the  community  not 
only  for  the  execution  of  the  law,  but  for  the  competent  qualifi- 
cations and  conduct  of  foreign  agents. 

In  addition  to  all  the  precautions  which  have  been    ^    j,g 
mentioned  to  prevent  abuse  of  the  executive  trust  in  ™peached. 
the  mode  of  the  President's  appointment,  his  term  of 
office  and  the  '  precise  and  definite  limitations  imposed    *  289 
upon  the  exercise  of  his  power,  the  constitution  has  also 
rendered  him  directly  amenable  by  law  for  mal-administration. 
The  inviolability  of  any  officer  of  government  is  incompatible 
with  the  republican  theory,  as  well  as  with  the   principles  of 
retributive  justice.     The  President,  Vice-President,  and  all  civil 
officers  of  the  United  States,  may  be  impeached  by  the  house 
of  representatives  for  treason,  bribery,  and  other  high  crimes 
and  misdemeanors,  and,   upon   conviction   by  the  senate,  re- 
moved from  office.(a)     If,  then,  neither  the  sense  of  duty,  the 
force  of  public  opinion  nor  the  transitory  nature  of  the  seat,  are 
sufficient  to  secure  a  faithful  discharge  of  the  executive  trust, 
but  the  President  will  use  the  authority  of  his  station  to  violate 
the  constitution  or  law  of  the  land,  the  house  of  representa- 
tives can  arrest  him  in  his  career,  by  resorting  to  the  power  of 
impeachment. 

I  have  now  finished  a  general  survey  of  the  office  of  Presi- 
dent of  the  United  States ;  and,  considering  the  nature  and 
extent  of  the  powers  necessarily  incident  to  that  station,  it  was 
difficult  to  constitute  the  office  in  such  a  manner  as  to  render  it 


congress,  of  the  21st' December,  1836,  in  relation  to  Texas,  to  be  an  unsettled  ques- 
tion, to  whom,  under  the  government  of  the  United  States,  strictly  belonged  the 
power  of  originally  recognizing  a  new  state.  It  was  either  necessarily  involved  in 
some  of  the  great  powers  given  to  congress,  or  in  that  given  to  the  President  and 
senate,  to  form  treaties  with  foreign  powers,  and  to  appoint  ambassadors  and  other 
public  ministers,  or  in  that  conferred  upon  the  President  to  receive  ministers  from 
foreign  nations.  It  was  admitted  to  be  most  expedient,  that  the  recognition  of  the 
independence  of  a  newly  assumed  state  should  be  left  to  the  decision  of  congress,  and 
especially  when  the  exercise  of  the  power  would  probably  lead  to  war. 
(a)  Art.  2,  sec.  i. 
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equally  safe  and  useful,  by  combining  in  the  structure  of  its 
powers  a  due  proportion  of  energy  and  responsibility.  The 
first  is  necessary  to  maintain  a  firm  administration  of  the  law ; 
the  second  is  equally  requisite,  to  preserve  inviolate  the  liberties 
of  the  people.  The  authors  of  the  constitution  appear  to  have 
surveyed  the  two  objects  with  profound  discernment,  and  to 
have  organized  the  executive  department  with  consummate 
skill. 
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LECTURE   XIV. 


OF   THE   JUDICIARY   DEPARTMENT. 


As  the  judiciary  power  is  intrusted  with  the  administration 
of  justice,  it  interferes  more  Visibly  and  uniformly  than  any 
other  part  of  government,  with  all  the  interesting  concerns  of 
social  life.  Personal  security  and  private  property  rest  entirely 
upon  the  wisdom,  the  stability,  and  the  integrity,  of  the  courts 
of  justice.  In  the  survey  which  is  to  be  taken  of  the  judiciary 
establishment  of  the  United  States,  we  will  in  the  present  lec- 
ture consider;  (1.)  The  judges,  in  relation  to  their  appointment, 
the  tenure  of  their  office,  and  their  support  and  responsibility. 
(2.)  The  structure,  powers,  and  officers  of  the  several  courts. 

I.  The  constitution  (a)  declares  that  "  the  judicial  power  of 
the  United  States  shall  be  vested  in  one  Supreme  Court,  and 
in  such  inferior  courts  as  jfche  congress  may  from  time  to  time 
ordain  and  establish."  In  this  respect  it  is  mandatory  upon  the 
legislature  to  establish  courts  of  justice  commensurate  with  the 
judicial  power  of  the  Union.  Congress  have  no  discretion  in 
the  case,  (b)  They  were  bound  to  vest  the  whole  judicial  pow- 
er, in  an  original  or  appellate  form,  in  the  courts  mentioned 
and  contemplated  in  the  constitution,  and  to  provide  courts  in- 
ferior to  the  Supreme  Court,  in  which  the  judicial  power,  unab- 
sorbed  by  the  Supreme  Court,  might  be  placed.  The  judicial 
power  of  the  United  States  is,  in  point  of  origin  and 
title,  equal  *  with  the  other  powers  of  the  government,  *  291 
and  is  as  exclusively  vested  in  the  courts  created  by  or 
in  pursuance  of  the  constitution,  as  ttie  legislative  power  is 
vested  in  congress,  or  the  executive  power  in  the  President,  (c) 

(a)  Art.  3,  sec.  1 . 

(6)  Martin  v.  Hunter,  1  Wheaton,  328-337. 
(c)  Story's  Comm.  vol.  iii.  pp.  449-456. 
VOL.  I.  27 
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The  President  is  to  nominate,  and,  by  and  with  the  advice  and 
consent  of  the  senate,  to  appoint  "judges  of  the  Supreme 
Court,  and  all  other  officers  whose  appointments  are  not  therein 
otherwise  provided  for,  and  which  shall  be  established  by  law. 
But  congress  may,  by  law,  vest  the  appointment  of  such  in- 
ferior officers  as  they  think  proper,  in  the  President  alone,  in  the 
courts  of  law,  or  in  the  heads  of  departments."  (a)  It  has 
never  been  judicially  settled,  but  it  has  been  very  authorita^ 
tively  and  very  wisely  settled  by  the  uniform  practice  of  the 
government,  that  the  judges  of  the  district  courts  are  not  infe- 
rior officers,  whose  appointments  might  be  withdrawn  by  law 
from  the  President  and  senate,  and  placed  in  other  hands.  ■ 
Judicial  in-  The  advantages  of  the  mode  of  appointment  of 
dependence.  p^^,ijg  officers  by  the  President  and  senate,  have  been 
already  considered.  The  mode  is  peculiarly  fit  and  proper  in 
respect  to  the  judiciary  department.  The  just  and  vigorous 
investigation  and  punishment  of  every  species  of  fraud  and 
violence,  and  the  exercise  of  the  power  compelling  every  man 
to  the  punctual  performance  of  his  contracts,  are  grave  duties, 
not  of  the  most  popular  character,  though  the  faithful  discharge 
of  them  win  certainly  command  the  calm  approbation  of  the 
judicious  observer.  The  fittest  men  would  probably  have  too 
much  reservedness  of  manners,  and  severity  of  morals,  to  se- 
cure an  election  resting  on  universal  suffi-age.  Nor  can  the 
mode  of  appointment  by  a  large  deliberate  assembly  be  entitled 
to  unqualified  approbation.'  There  are  too  many  occasions, 
and  too  much  temptation  for  intrigue,  party  prejudice,  and  local 
interest,  to  permit  such  a  body  of  men  to  act,  in  respect  to  such 
appointments,  with  a  sufficiently  single  and  steady  re- 
*292  gard  for  the  general  welfare.  *In  ancient  Rome,  the 
praetor  was  annually  chosen  by  the  people,  but  it  was  in 
the  comitia  by  centuries,  and  the  choice  was  confined  to  persons 
belonging  to  the  patrician  order,  until  the  close  of  the  fourth 
century  of  the  city,  when  the  office  was  rendered  accessible  to 
the  plebeians ;  and  when  they  became  licentious,  says  Montes- 
quieu, {b)  the  office  became  corrupt.  The  popular  elections  did 
very  well,  as  he  observes,  so  long  as  the  people  were  free,  and 

(o)  Const,  art.  2,  sec.  2.  (6)  Esprit  de  Loix,  liy.  viu.  c.  12. 
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magnanimous,  and  virtuous,  and  the  public  was  without  corrup- 
tion. But  all  plans  of  government  which  suppose  the  people 
will  always  act  with  wisdom  and  integrity,  are  plainly  Utopian, 
and  contrary  to  uniform  experience.  Government  must  be 
framed  for  man  as  he  is,  and  not  for  man  as  he  would  be  if  he 
were  free  from  vice.  Without  referring  to  those  cases  in  our 
own  country,  where  judges  have  been  annually  elected  by  a 
popular  assembly,  we  may  take  the  less  invidious  case  of 
Sweden.  During  the  diets  which  preceded  the  revolution  of 
17'72,  the  states  of  the  kingdom  sometimes  appointed  commis- 
sioners to  act  as  judges.  The  strongest  party,  says  Catteau,  (a) 
prevailed  in  the  trials  that  came  before  them,  and  persons  con- 
demned by  one  tribunal  were  acquitted  by  another. 

By  the  constitution  of  the  United  States,  (b)  "  the  judges, 
both  of  the  supreme  and  inferior  courts,  are  to  hold  their  offices 
during  good  behavior ;  and  they  are,  at  stated  times,  to  receive 
for  their  services  a  compensation,  which  shall  not  be  diminished 
during  their  continuance  in  office."  The  tenure  of  the  office, 
by  rendering  the  judges  independent,  both  of  the  government 
and  people,  is  admirably  fitted  to  produce  the  free  exercise  of 
judgment  in  the  discharge  of  their  trust.  This  principle,  which 
has  been  the  subject  of  so  much  deserved  eulogy,  was  derived 
from  the  English  constitution,  (c)  The  English  judges 
anciently  held  their  seats  '  at  the  pleasure  of  the  king,  *  293 
and  so  does  the  lord  chancellor  to  this  day.  It  is  easy  to 
perceive  what  a  dangerous  influence  this  must  have  given  to 
the  king  in  the  administration  of  justice,  in  cases  where  the 
claims  or  pretensions  of  the  crown  were  brought  to  bear  upon 
the  rights  of  a  private  individual.     But,  in  the  time  of  Lord 


(a)  View  of  Swedert,  c.  8. 

(6)  Art.  3,  sec.  1. 

(c)  The  high  judicial  oflBcer  in  the  ancient  kingdom  of  Aragou,  called  the  Justicia, 
and  appointed  by  the  king,  having  repeatedly  and  boldly  protected  private  individuals 
from  the  persecutions  of  the  crown,  was,  in  more  than  one  instance,  removed  from 
office  at  the  instance  of  the  king.  To  guard  against  the  like  prostration  of  the  inde- 
pendent discharge  of  duty,  it  was  provided,  by  a  statute  of  Alfonso  V.,  in  1442,  that 
the  justice  should  continue  in  office  during  life,  removable  only  on  sufficient  cause  by  the 
king  and  the  cartes  united.  Prescott's  Hist,  of  Ferdinand  and  Isabella,  vol.  i.  Int. 
p.  108.  This  was  the  most  ancient  precedent  in  favor  of  the  establishment  of  an  in- 
dependent judiciary,  and  it  did  great  credit  to  the  wisdom  and  spirit  of  the  free  states 
of  Aragon. 
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Coke,  (a)  the  barons  of  the  exchequer  were  created  daring  good 
behavior,  and  so  ran  the  commissions  of  the  common  law 
judges  at  the  restoration  of  Charles  11.  (b)  It  was  still,  how- 
ever, at  the  pleasure  of  the  crown,  to  prescribe  the  form  of  the 
commission,  until  the  act  of  settlement  of  12  and  13  Wm.  IIL 
c.  3,  which  was  in  the  nature  of  a  fundamental  charter,  impos- 
ing further  limitations  upon  the  crown,  and  adding  fresh  securi- 
ties to  the  Protestant  succession,  and  the  rights  and  liberties  of 
the  subject.  It  established  that  the  commissions  of  the  judges 
be  made  quamdiu  se  bene  gesserimt,  though  they  were  still  to  be 
removable  upon  the  address  of  both  houses  of  parliament,  (c) 
The  excellence  of  this  provision  has  recommended  the  adoption 
of  it  by  other  nations  of  Europe.  It  was  incorporated  into  one 
of  the  modern  reforms  of  the  constitution  of  Sweden,  (rf)  and 
it  was  an  article  in  the  French  constitution  of  1791,  and  in  the 
French  constitution  of  1795,  and  it  was  inserted  in  the  consti- 
tutional charter  of  Louis  XVIII.  The  same  stable  tenure  of 
the  judges  was  contained  in  a  provision  in  the  Dutch  constitu- 
tion of  1814,  and  it  is  a  principle  which  likewise  prevails  in 
most  of  our  state  constitutions,  and,  in  some  of  them,  under " 
modifications  more  or  less  extensive  and  injurious. 

In  monarchical  governments,  the  independence  of  the 
*294  *  judiciary  is  essential  to  guard  the  rights  of  the  subject 
from  the  injustice  of  the  crown ;  but  in  republics  it  is 
equally  salutary,  in  protecting  the  constitution  and  laws  from 
the  encroachments  and  the  tyranny  of  faction.  Laws,  however 
wholesome  or  necessary,  are  frequently  the  object  of  temporary 
aversion,  and  sometimes  of  popular  resistance.  It  is  requisite 
that  the  courts  of  justice  should  be  able,  at  aU  times,  to  present 


(a)  4  Inst  117. 

(b)  1  Sid.  2.  Charles  I.,  in  his  message  to  parliament,  July  5th,  1641,  informing 
them  of  having  signed  the  bill  for  abolishing  the  high  commission  court  and  the  star 
chamber,  added,  also,  that  he  had  granted  that  the  judges  should  thereafter  hold  their 
places  quamdiu  se  bene  gesserint.  Hume,  in  his  Hist,  of  England,  toL  tL  423,  says, 
that  this  grant  of  the  judges'  patents  during  good  behayior,  was  made  at  the  request  of 
the  parliament. 

(c)  The  English  judges,  notwithstanding  the  form  of  their  commissions,  continued 
to  consider  that  the  demise  of  the  crown  vacated  their  seats.  But  this  imperfection, 
if  one  really  existed,  was  removed  by  the  statute  of  1  (ieo.  TTT.  enacted  at  the  recom- 
mendation of  the  king. 

(d)  Catteau's  View  of  Sweden,  c.  5. 
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a  determined  countenance  against  all  licentious  acts ;  and  to 
deal  inQpartially  and  truly,  according  to  law,  between  suitors  of 
every  description,  whether  the  cause,  the  question  or  the  party, 
be  popular  or  unpopular.  To  give  them  the  courage  and  the 
firmness  to  do  it,  the  judges  ought  to  be  confident  of  the  secu- 
rity of  their  salaries  and  station.  Nor  is  an  independent  judi- 
ciary less  useful  as  a  check  upon  the  legislative  power  which  is 
sometimes  disposed,  from  the  force  of  party,  or  the  temptations 
of  interest,  to  make  a  sacrifice  of  constitutional  rights  ;  and  it  is 
a 'wise  and  necessary  principle  of  our  government,  as  will  be 
shown  hereafter  in  the  course  of  these  lectures,  that  legislative 
acts  are  subject  to  the  severe  scrutiny  and  impartial  interpreta- 
tion of  the  courts  of  justice,  who  are  bound  to  regard  the  con- 
stitution as  the  paramount  law,  and  the  highest  evidence  of  the 
will  of  the  people,  (a) 

The  provision  for  the  permanent  support  of  the  judges  is  well 
calculated,  in  addition  to  the  tenure  of  their  ofiice,  to  give  them 
the  requisite  independence.  It  tends,  also,  to  secure  a  succes- 
sion of  learned  men  on  the  bench,  who,  in  consequence  of  a 
certain  undiminished  support,  are  enabled  and  induced  to  quit 
the  lucrative  pursuits  of  private  business  for  the  duties  of 
that  important  station.  The  constitution  of  the  United  States, 
on  this  subject,  was  an  improvement  upon  all  our  previ- 
ously existing  constitutions.  By  the  English  act  of  settle- 
ment of  12  and  13  William  III.,  it  was  declared  that  the 
salaries  of  the  judges  should  be  ascertained  and  established ; 
but  by  the  statute  of  1  Geo.  III.,  the  salaries  of  the  judges 
were  absolutely  secured  to  them  during  the  continuance  of 
their  commissions.  The  constitution  of  Massachusetts  fol- 
lowed the  declaration' in  the  English  statute  of  William,  and 
provided  that  permanent  and  honorable  salaries  should 
be  established  by  law  for  the  judges  ;  but  *this  was  not  *  295 
sufficiently  precise  and  definite  to  guard  against  all  eva- 


(a)  The  protection  of  law  anfl  liberty  from  the  encroachments  of  the  sovereign,  was 
an  avowed  purpose  of  the  institution  of  the  Justicia  in  the  Aragonese  constitution,  ne 
quid  autem  damni  delrimentive  leges  aut  libertates  nostroe  patiantur,  judex  quidam  medius 
adesto  ad  quern  a  rege  provocare,  si  aliquem,  Imserit,  injuriasque  arcere  si  quas/orsan  reipub. 
intulerit,  jusjasqite  esto.  Blancas,  Commentarii,  p.  26,  cited  in  1  Prescott's  Ferdinand 
and  Isabella,  Int.  p.  107,  u.  59. 
27* 
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sion  ;  and  the  more  certain  provision  in  the  constitution  of  the 
United  States  has  been  wisely  followed,  in  the  subsequent  con- 
stitutions of  most  of  the  individual  states.  In  Pennsylvania, 
the  judges  of  the  Supreme  Court,  and  the  president  judges  of 
the  courts  of  common  pleas,  by  the  constitution  of  that  state, 
are  to  receive,  at  stated  times,  an  adequate  compensation  for 
their  services,  "  to  be  fixed  by  law,  and  not  to  be  diminished 
during  their  continuance  in  office."  The  legislature,  by  act  in 
1843,  repealed  the  act  of  1839,  which  had  increased  the  salaries 
of  the  judges  ;  and  they  also,  by  act  of  1841,  assessed  upon  the 
salaries  of  the  judges  a  tax  of  two  per  cent,  which  the  state 
treasurer  retained.  The  invalidity  of  the  statutes  reducing  the 
salaries  and  assessing  a  tax  thereon,  was  afterwards  adjudged 
as  being  unconstitutional,  and  a  peremptory  mandamus  was 
awarded  to  the  state  treasurer  to  pay  the  salary  so  retained, 
fi'ee  of  the  reduction  and  of  the  taxation.  Commonwealth  -ex 
relat.  Hepburn  v.  Mamn,  5  Watts  &  Serg.  403.  The  authority 
of  the  constitutional  provision,  and  the  void  nature  of  the  stat- 
utes, were  illustrated  and  enforced  in  the  opinion  of  the  Su- 
preme Court,  as  given  by  Mr.  Justice  Rogers.  But  the  decision 
of  the  court  has  been  questioned,  on  the  ground  that  the  in- 
creased salary  was  subject  to  legislative  control,  under  the 
restriction,  however,  that  the  allowance  was  not  to  be  lessened 
in  respect  to  the  judges,  or  any  of  them,  below  that  point  at 
which  it  stood  when  they  respectively  came  into  office.  This 
last  construction  is  supported  by  The  Federalist,  No.  79,  and  by 
Mr.  Justice  Story  in  his  Commentaries,  in  the  remarks  on  a 
similar  constitutional  proAdsion  under  the  United  States.  The 
constitution  of  New  York,  as  amended  in  1821,  is  an  exception 
to  this  remark,  and  it  left  the  judiciary  department  in  a  more 
dependent  condition;  and  under  greater  disabilities,  than  it  found 
it,  and  greater  than  in  any  of  those  states  in  the  Union,  or  in 
any  of  those  governments  in  Europe,  whose  constitutions  had 
been  recently  reformed,  (a) 


(a)  By  the  constitntions  of  Massachusetts,  Delaware,  Maryland, Virginia,  Kentucky, 
North  Carolina,  South  Carolina,  Florida,  Missouri,  and  Illinois,  the  judges  of  the  Su- 
preme Courts  held  their  offices  during  good  behavior.  This  was  the  case  in  Pennsyl- 
Tania  under  their  constitution  of  1790  ;  but  by  their  amended  constitution  of  1838,  the 
tenure  of  the  judges,  as  to  the  term,  was  reduced ;  that  of  the  judges  of  the  Supreme 
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But  though  the  constitution  of  the  United  States  has  ren- 
dered the  courts  of  justice  independent  of  undue  influence  from 


Court  to  fifteen  years,  and  oT  the  president  judges  to  tsn  years,  and  of  the  associate 
judges  to  fiye  years.  This  was  also  the  case  in  Louisiana,  until  the  new  constitution 
of  that  state,  in  1845,  which  reduced  the  term  of  office  to  eight  years.  In  the  states  of 
Maine,  New  Hampshire,  and  Connecticut,  they  hold  during  good  behavior,  or  until 
seventy  years  of  age,  and  in  Missouri  until  sixty-five,  and  in  New  York,  until  lately, 
for  sixty  years  of  age.  In  Tennessee  the  judges  of  the  Supreme  Court  hold  their 
oflSces  for  twelve  years,  and  of  the  inferior  courts  for  eight  years.  In  Arkansas  the 
judges  of  the  Supreme  Court  hold  their  offices  for  eight  years,  and  the  judges  of  the 
Circuit  Courts  for  four  years ;  in  the  states  of  New  Jersey,  Ohio,  Michigan,  and  Indi- 
ana, they  hold  for  the  term  of  seven  years ;  in  Alabama,  Mississippi,  and  Texas,  six 
years,  and  in  Iowa  for  four  years.  In  Vermont  and  Rhode  Island  they  are  annually 
elected.  In  Georgia  the  judges  of  the  Supreme  Court  for  the  Correction  of  Errors  are 
to  be  elected  for  a  term  of  years,  to  be  prescribed  by  law,  and  the  judges  of  the  Supe- 
rior Court  for  the  term  of  four  years.  The  judges  of  the  Supreme  Court  consists  of 
three,  and  by  statute  are  elected  for  six  years.  The  new  constitution  of  Rhode  Island, 
which  was  adopted  in  1842,  and  went  into  operation  in  May,  1843,  improved  the  ten- 
ure of  the  official  office,  by  declaring  that  the  judges  of  the  Supreme  Court  should  be 
elected  by  the  legislature,  and  hold  their  offices  respectively  until  the  place  of  the  judge 
be  declared  vacant  by  a  resolution  of  the  legislature  passed  by  a  majority  of  all  the 
members  elected  to  each  house,  at  the  annual  session  for  the  election  of  public  officers. 
By  the  ordinance  of  congress  of  July,  1787,  for  the  government  of  the  Northwest 
Territory,  the  commissions  of  the  judges  were  to  continue  in  force  during  good  behav- 
ior. But  the  subsequent  constitutions  of  Ohio  and  Indiana  cut  down  that  permanent 
tenure  to  one  for  seven  years.  The  constitution  of  Alabama,  in  1819,  established  the 
judicial  tenure  to  be  during  good  behavior ;  but  the  constitution  has  been  since  special- 
ly altered  in  that  particular,  so  as  to  change  the  tenure  to  the  term  of  six  years.  And 
by  the  first  constitution  of  the  state  of  Mississippi,  in  1807,  the  judges  held  their  of- 
fices during  good  behavior,  or  until  sixty-five  years  of  age,  and  were  appointed  by  the 
joint  vote  of  the  two  houses  of  the  legislature,  given  viva  voce,  and  recorded.  But  by 
the  constitution,  as  amended  and  reordaiued  in  1833,  every  officer  in  the  government, 
legislative,  executive,  and  judicial,  is  elected  by  the  universal  sufirage  of  the  people  ; 
that  is,  by  every  free  white  male  citizen  of  twenty-one  years  of  age,  who  has  resided 
within  the  state  for  one  year  preceding,  and  for  the  last  four  months  within  the  county, 
city  or  town  in  which  he  offers  to  vote.  The  judges  of  the  Supreme  Court  of  Errors 
and  Appeals  are  thus  chosen  by  districts  for  six  years.  The  chancellor  is  elected  for 
six  years  by  the  electors  of  the  whole  state.  The  judges  of  the  Circuit  Courts  are 
elected  in  districts  for  four  years.  The  judges  of  probates  and  clerks  of  courts  are 
elected  for  two  years,  &c.  This  was  carrying  the  democratic  principle  beyond  all 
precedent  theretofore  in  this  country.  In  all  the  other  states  of  the  Union  (at  least 
until  very  recently)  the  judges  of  the  higher  courts  of  law  and  equity  received  their 
appointments  either  from  the  governor  and  council,  or  governor  and  senate — as  in 
Maine,  Massachusetts,  New  Hampshire,  New  York,  New  Jersey,  Maryland,  Kentucky, 
Indiana,  Louisiana,  Missouri,  and  Michigan — or  from  the  governor  alone — as  in  Penn- 
sylvania and  Delaware — or  from  the  legislature — as  in  Vermont,  Rhode  Island,  Con- 
necticut, Virginia,  North  and  South  Carolina,  Georgia,  Florida,  Tennessee,  Ohio, 
Illinois,  Iowa,  Alabama,  and  Arkansas.    In  Indiana  there  is  a  peculiar  qualification 
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the  other  departments,  it  has  made  them  amenable  for  any  cor- 
rupt violation  of  their  trust.     The  house  of  representatives,  as 


in  the  judicial  appointments  ;  for  the  Supreme  Courtis  appointed  by  the  governor 
and  senate,  the  presidents  of  the  circuit  courts  by  the  legislature,  and  the  associate 
circuit  judges  are  elected  by  the  people.  By  the  revised  constitution  of  New  York  of 
1845,  a  momentous  revolution  was  effected  in  the  mode  of  appointment,  organization, 
and  tenure  of  the  judicial  department,  as  well  as  in  the  appointment  of  ofScers  gener- 
ally. It  was  ordained  that  there  should  be  a.  Court  of  Appeals,  composed  of  eight 
judges,  of  whom  four,  to  be  elected  by  the  electors  of  the  state,  for  eight  years,  and 
four  selected  from  the  class  of  justices  of  the  Supreme  Court  having  the  shortest  time 
to  serve ;  and  the  judges  were  to  be  so  classified,  that  one  should  be  elected  every  sec- 
ond year.  There  was  to  be  a  Supreme  Court,  having  general  jurisdiction  in  law  and 
equity.  The  state  was  to  be  divided  into  eight  judicial  districts,  and  to  have  four  jus- 
tices of  the  Supreme  Court  in  each  district,  and  to  be  so  classified,  that  one  of  the  justices 
of  each  district  shall  go  out  of  office  at  the  end  of  every  two  years ;  and  after  the  ex- 
piration of  their  terms  under  such  classification,  the  term  of  their  office  shall  be  eight 
years.  One  or  more  of  the  judges  of  the  Supreme  Court,  who  is  not  a  judge  of  the 
Court  of  Appeals,  to  be  duly  designated  to  preside  at  the  general  terms  of  the  said 
courts  to  be  held  in  the  several  districts,  and  any  three  or  more  of  the  justices  (the 
presiding  judge  so  designated  to  be  one)  to  hold  such  general  terms.  Any  one  or 
more  of  them  may  hold  special  terms  and  Circuit  Courts,  and  preside  in  courts  of  Oyer 
and  Terminer  in  any  county.  The  judges  of  the  Court  of  Appeals  and  justices  of  the 
Supreme  Court  are  to  have  a  compensation  for  their  services,  not  to  be  increased  or 
diminished  during  their  continuance  in  office.  They  are  not  to  hold  any  other  office 
or  public  trust,  nor  exercise  any  power  of  appointment  to  public  office.  The  justices 
of  the  Supreme  Court  and  judges  of  the  Court  of  Appeals  may  be  removed  by  con- 
current resolutions  of  two  thirds  of  all  the  members,  elected  to  the  assembly,  and  a 
majority  of  all  the  members  elected  to  the  senate.  All  other  judicial  officers  and  jus- 
tices of  the  peace  may  be  removed  by  the  senate,  on  the  recommendation  of  the 
governor.  The  judges  of  the  Court  of  Appeals  to  be  elected  by  the  electors  of  the 
state,  and  the  justices  of  the  Supreme  Court  by  the  electors  of  the  several  judicial 
districts.  One  county  judge  to  be  elected  in  each  of  the  coimties  of  the  state,  except 
the  city  of  New  York,  to  hold  his  office  for  four  years,  and  to  hold  the  County  Court, 
and  perform  the  duties  of  surrogate.  The  County  Court  to  have  no  original  civil 
jurisdiction,  except  in  special  prescribed  cases.  But  the  county  judge  and  two  justices 
of  the  peace  to  hold  Courts  of  Sessions  with  criminal  jurisdiction ;  and  he  is  to  receive 
an  annual  salary,  to  be  fixed  by  the  Board  of  Supervisors,  and  to  be  neither  increased 
nor  diminished  during  his  continuance  in  office.  Justices  of  the  peace,  for  services  in 
Courts  of  Sessions,  to  be  paid  a  per  diem  allowance  out  of  the  county  treasury.  The 
legislature  may  provide  for  the  election  of  a  surrogate  in  counties  where  the  popula- 
tion exceeds  40,000  ;  and  they  may  confer  equity  jurisdiction,  in  special  cases,  upon 
the  county  judge,  and  establish  inferior  local  courts,  of  civil  and  criminal' jurisdiction, 
in  cities.  Justices  of  the  peace  are  to  be  elected  in  each  town  at  their  annual  town 
meeting,  whose  term  of  office  is  to  be  four  years,  and  they  may  be  removed  in  a  due 
manner  by  the  county,  city  or  state  courts,  as  prescribed.  The  clerk  of  the  Court  of 
Appeals  is  to  be  ex  officio  clerk  of  the  Supreme  Court,  and  to  be  chosen  by  the  electors 
of  the  state,  and  to  hold  his  office  for  three  years,  and  to  be  paid  out  of  the  public 
treasury.  No  judicial  officer,  except  justices  of  the  peace,  shall  receive  any  fees  or 
perquisites  of  office. 
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we  have  already  seen,  is  invested  with  the  power  of  impeach- 
ment, and  the  judges  may,  by  that  process,  be  held  to  answer 
before  the  senate,  and,  if  convicted,  they  may  be  removed  from 
office. 


This  is  the  substance  of  the  new  judicial  system,  under  the  revised  constitution  of 
New  Yorlr,  and  its  very  democratic  chai-acter  pervades  the  wliole  instrument.  The 
central  appointing  power,  with  the  extensive  patronage  which,  under  the  prior  consti- 
tutions of  1777  and  1821,  existed  in  the  governor  and  senate,  is  broken  up  and  dif- 
fused through  eveiy  part  of  the  body  politic.  All  ofiSces  of  any  moment  now  rest  on 
popular  election.  Besides  the  judicial  officers  already  mentioned,  the  secretary  of 
state,  comptroller,  treasurer,  attorney-general,  a  state  engineer  and  surveyor,  the  canal 
commissioners,  the  inspectors  of  state  prisons,  the  clerk  of  the  Court  of  Appeals, 
sheriffs,  clerks  of  counties,  the  register  and  clerk  of  the  city  of  New  York,  district 
attorneys,  and  generally  all  local  officers,  are  to  be  chosen  by  popular  election. 

The  revised  constitution  of  New  York  of  1846,  is  more  democratic  than  any  of  the 
state  constitutions  in  the  Union,  and  it  contains  more  specific  restrictions  and  limita- 
tions on  the  exercise  of  legislative  power  tjian  are  anywhere  to  be  met  with.  The 
convention  seem  to  have  most  anxiously  guarded  against  the  influences  of  selfishness, 
intrigue,  favoritism,  and  corruption,  which  have  been  supposed  to  have  heretofore  af- 
fected the  action  of  the  legislative  department.  All  depends  now  upon  the  discreet 
exercise  of  the  right  of  suffrage ;  and  as  the  convention,  in  their  circular  address, 
truly  observed,  "  the  happiness  and  progress  of  the  people  of  this  state  will,  under 
God,  be  in  their  own  hands."  Perhaps  the  most  unwise  feature  in  the  revised  consti- 
tution is  the  election,  by  universal  suffrage,  and  for  comparatively  short  periods,  of  all 
judicial  officers.  The  convention  have  disregarded,  in  this  respect,  the  lessons  taught 
by  the  former  constitutions  of  1777  and  1821,  as  well  as  the  wisdom  of  the  constitu- 
tion of  the  United  States.  The  organization  of  the  judicial  department  is  not  so  es- 
sential as  the  supply  of  intelligent,  learned,  and  honest  judges  to  administer  the  laws. 
The  danger  to  be  apprehended,  as  all  past  history  teaches  us,  in  governments  resting 
in  all  their  parts  on  universal  suffrage,  is  the  spirit  of  faction,  and  the  influence  of 
active,  ambitious,  reckless,  and  unprincipled  demagogues,  combining,  controlling,  and 
abusing  the  popular  voice  for  their  own  selfish  purposes.  Much  more  grievous  would 
be  such  results  when  applied  to  the  election  of  judges,  for  that  would  tend  to  break 
down  and  destroy  the  independence  and  integrity  of  the  administration  of  justice. 

The  constitutional  provision  for  making  judges  elective  for  short  periods,  by  uni- 
versal suffrage,  is  contagious,  and  every  new  constitutional  reform  or  establishment 
tends  that  way.  In  the  constitution  of  Wisconsin,  established  in  1 846,  the  judges  of 
the  highest  courts  were  to  be  elected  for  five  years  only.i 

In  respect  to  the  compensation  of  th^  judges  of  the  Superior  Courts,  the  constitu- 
tions of  the  states  of  Maine,  Ehode  Island,  New  Jersey,  Pennsylvania,  Delaware,  Vir- 
einia,  Tennessee,  South  Carolina,  Georgia,  Florida,  Alabama,  Ohio,  Indiana,  Illinois, 
Michigan,  Missouri,  Mississippi,  Arkansas,  and  Louisiana,  either  establish  or  direct 
the  salaries  to  be  fixed  by  law,  and  that  they  shall  not  be  diminished  during  the  con- 


1  By  the  constitution  of  Illinois,  ratified  in  1843,  the  judges  of  the  Supreme  Court  are 
elected  for  a  term  of  nine  years,  and  the  subordinate  judges  for  a  shorter  term.  By  new 
constitutions  of  Kentucky,  Louisiana,  Ohio,  and  Iowa,  the  judiciary  is  now  elective. 
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Extent  of  ^^'  '^^^  federal  judiciary  being  thus  established  on 
the  judicial  principles  which  are  essential  to  maintain  that  depart- 
ment  in  a  proper  state  of  independence,  and  to  secure 
the  pure  and  vigorous  administration  of  the  law,  the  constitution 
proceeded  to  designate,  with  comprehensive  precision,  the  ob- 
jects of  its  jurisdiction.  The  judicial  power  extends  (»)  to  all 
cases  in  law  and  equity  arising  under  the  constitution,  the  laws 
and  treaties  of  the  Union;  to  all  cases  affecting  ambasadors, 
other  public  ministers  and  consult;  to  all  cases  of  admiralty 
and  maritime  jurisdiction ;  to  controversies  to  which  the  United 
States  shall  be  a  party ;  to  controversies  between  two  or  more 
states;  to  controversies  between  a  state,  when  plaintiff,  and 
citizens  of  another  state,  or  foreign  citizens  or  subjects ;  to  con- 
troversies  between    citizens  of  different   states',   and  between 

citizens  of  the  same  state,  claiming  lands  under  grants  of 
*296     different  states;  and  between  a  state  or  citizens  *  thereof, 

and  "foreign  states ;  and  between  citizens  and  foreigners. 
The  propriety  and  fitness  of  these  judicial  powers  seem  to 
result,  as  a  necessary  consequence,  firom  the  union  of  these 
states  in  one  national  government,  and  they  may  be  considered 
as  requisite  to  its  existence.  The  judicial  power  in  every  gov- 
ernment must  be  coextensive  with  the  power  of  legislation.  It 
foUows,  as  a  consequence,  that  the  judicial  department  of  the 
United  States  is,  in  the  last  resort,  the  final  expositor  of  the 
constitution  as  to  all  questions  of  a  judicial  nature,  (b)  Were 
there  no  power  to  interpret,  pronounce,  and  execute  the  law, 
the  government  would  either  perish  through  its  own  imbecility, 
as  was  the  case  with  the  articles  of  confederation,  or  other 


tinuance  of  the  judges  in  office.  In  New  Hampshire,  North  Carolina,  and  Kentucky, 
adequate  and  permanent,  or  fixed  salaries,  are  directed  to  be  provided  by  law.  In 
other  states  (and  New  York  is  one  of  them)  the  compensation  of  the  judges,  and 
the  duration  of  it,  rest  entirely  in  legislative  discretion;  for  though  the  statute  (as  in 
New  York)  may  declare  that  the  judges  shall  have  a  specified  annual  salary,  the  stat- 
ute is  liable,  at  any  futnre  time,  to  legislative  repeal. 

(a)  Art.  3,  sec.  2.     Amendments  to  the  Constitution,  art.  11. 

(6)  The  Federalist,  Nos.  33,  39,  80.  Story's  Commentaries  on  the  Constitution, 
vol.  i.  pp.  263,  360,  362,  notes.  Marshall,  Cb.  J.,  In  Cohens  v.  Virginia,  6  Wheaton, 
264,  384.  The  whole  question  is  fully  examined,  and  all  the  contemporary  discus- 
sions in  relation  to  it,  placed  in  a  striking  view,  in  1  Story's  Commentaries  on  the 
Constitution,  pp.  344-382. 
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powers  must  be  assumed  by  the  legislative  body,  to  the  destruc- 
tion of  liberty.  That  the  interpretation  of  treaties,  and  the 
cases  of  foreign  ministers  and  maritime  matters,  are  properly 
confided  to  the  federal  courts,  appears  from  the  close  connection 
those  cases  have  with  the  peace  of  the  Union,  the  confusion 
that  different  proceedings  in  the  separate  states  would  tend  to 
produce,  and  the  responsibility  which  the  United  States  are 
under  to  foreign  nations  for  the  conduct  of  all  its  members. 
The  other  cases  of  enumerated  jurisdiction  are  evidently  of  na- 
tional concern,  and  they  constitute  one  of  the  principal  motives 
to  union,  and  one  of  the  principal  cases  of  its  necessity,  which 
was  the  insurance  of  the  domestic  tranquillity.  The  want  of  a 
federal  judiciary  to  embrace  these  important  subjects,  was  once 
severely  felt  in  the  German  confederacy,  and  disorder,  license, 
and  desolation  reigned  in  that  unhappy  country,  until  the  estab- 
lishment of  the  imperial  chamber  by  the  Emperor  Maximilian, 
near  the  close  of  the  fifteenth  century;  and  that  jurisdiction 
was  afterwards  the  great  source  of  order  and  tranquillity  in  the 
Germanic  body,  (a) 

The  judicial  power,  as  it  originally  stood,  extended  to  suits 
prosecuted  against  one  of  the  United  States  by  citizens  of 
another  state,  or  by  citizens  or  subjects  of  any  foreign  state ; 
but  the  states  were  not  willing  to  submit  te  be  arraigned  as 
defendants  before  the  federal  courts,  at  the  instance 
*of  private  persons,  be  the  cause  of  action  what  it  *297 
might.  The  decision  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Chisholm  v.  The  State  of 
Georgia,  (b)  decided  in  1793,  in  which  it  was  adjudged  that  a 
state  was  suable  by  citizens  of  another  state,  gave  much  dis- 
satisfaction, and  the  legislature  of  Georgia  carried  their  opposi- 
•tion  to  an  open  defiance  of  the  judicial  authority.  The  inex- 
pediency of  the  power  appeared  so  great,  that  congress,  in  1794, 
proposed  to  the  states  an  amendment  to  that  part  of  the  consti- 
tution, and  it  was  subsequently  amended  in  this  particular 
under  the  provision  in  the  fifth  article.  It  was  declared  by  the 
amendment,  (c)  that  the  judicial  power  of  the  United  States 

(a)  Eobertson's  Charles  V.  vol.  i.  pp.  183,  395,  397. 

(6)  2  Dallas,  419. 

(c)  Amendments,  art.  11. 


324  JURISDICTION   OF  [PART  II. 

should  not  be  construed  to  extend  to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  state,  or  by  citizens  or  subjects  of  any  foreign 
state,  (a)  The  inhibition  applies  only  to  citizens  or  subjects, 
and  does  not  extend  to  suits  by  a  state,  or  by  foreign  states  or 
powers,  (b)  They  retain  the  capacity  to  sue  a  state  as  it  was 
originally  granted  by  the  constitution ;  and  the  Supreme  Court 
has  original  jurisdiction  in  the  case  of  suits  by  a  foreign  state 
against  one  of  the  members  of  the  Union,  (c) 


(o)  As  the  United  States  have  no  existence,  as  a  political  ideal  being,  except  under 
the  organization  of  the  constitution  and  laws  of  the  United  States,  it  is  assumed  as  a 
principle  flowing  from  the  sovereignty  of  the  United  States,  that  the  officers  of  the 
government  are  not  subject  to  suits  for  acts  in  the  regular  discharge  of  their  official 
duties.    Opinions  of  the  Attorneys-General,  (Gilpin's  edit.), vol.  i.  457. 

(6)  The  Cherokee  Nation  v.  Georgia,  5  Peters's  U.  S.  Rep.  1.  New.  Jersey  v.  New 
York,  ibid.  284.  A  mandamus  is  a  suit  within  the  meaning  of  the  constitution,  for  it 
is  a  litigation  of  "  right  in  a  court  of  justice,  seeking  a  decision.  Weston  v.  City 
Council  of  Charleston,  2  Peters's  R.  449.    Holmes  v.  Jennison,  15  Id.  564. 

(c)  Blair,  J.,  and  Cushing,  J.,  in  Chisholm  v.  State  of  Georgia,  2  Dallas,  419. 
That  a  foreign  prince  or  state  may  sue  in  our  own,  as  well  as  in  the  English  com-ts 
of  law  and  equity,  see  King  of  Spain  v.  Oliver,  1  Peters's  Cir.  Eep.  276.  The  Co- 
lombian Government  v.  Rothschild,  1  Simons,  104.  King  of  Spain  v.  Machado, 
4  Russell,  238.  1  Dow  P.  C.  N.  S.  165,  S.  C.  No  direct  suit  can  be  maintained 
against  the  United  States,  without  the  authority  of  an  act  of  congress,  nor  can  any 
direct  judgment  be  awarded  against  them  for  costs.  Marshal,  Ch.  J.,  in  Cohens  v. 
Virginia,  6  Wheaton,  411,  412.  United  States  v.  Clarke,  8  Peters,  444.  United 
States  V.  Barney,  Dist.  C.  Maryland,  3  Hall's  L.  J.  128.  United  States  v.  Wells,  2 
Wash.  C.  C.  R.  161.  Opinions  of  the  Attorneys-General,  (Gilpin's  edit.)  vol.  ii.  967, 
968.  But  if  an  action  be  brought  by  the  United  States  to  recover  money  in  the 
hands  of  a  party,  he  may,  by  way  of  defence,  set  up  any  legal  or  equitable  claim  he 
has  against  the  United  States,  and  need  notj  in  such  case,  be  tamed  round  to  an  ap- 
plication to  congress.  Act  of  congress,  March  3d,  1797,  c.  74,  sec.  3,  4.  United 
States  V.  Wilkins,  6  Wheaton,  135,  143.  Walton  v.  United  States,  9  Wheaton,  651. 
United  States  v.  Macdaniel,  7  Peters's  U.  S.  Rep.  16.    United  States  v.  Ringgold, 

8  ibid.   163.    United  States  v.  Clarke,  8  ibid.  436.    United  States  v.  Robeson, 

9  Peters,  319.  Same  v.  Hawkins,  10  ibid.  125.  Same  v.  Bank  of  the  Metropolis, 
15  Peters's  U.  S.  Rep.  377.  In  the  case  of  the  late  Bank  of  the  United  States,  who 
claimed  damages  by  way  of  set-off  on  a  protested  bill  drawn  by  the  United  States, 
the  Attorney-General,  in  an  elaborate  official  opinion,  held,  that  the  set-off  could  not 
be  allowed  in  a  suit  by  the  United  States  against  the  bank,  for  dividends  due  the 
United  States  and  withheld.  Opinions  of  the  Attorneys-General,  Nov.  28th,  1834, 
vol.  ii.  964,  982.  But  in  the  same  case  of  the  Bank  of  the  United  States  v.  The 
United  States,  in  2  Howard's  U.  S.  Rep.  711,  the  United  States  sued  the  bank  for 
dividends  withheld;  and  the  bank,  by  way  of  set-off,  claimed  15  per  cent,  damages, 
under  the  law  of  Maryland,  (which  on  this  point  was  the  law  at  the  city  of  Washing- 
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With  these  general  remarks  on  the  constitutional  principles 
of  the  judiciary  department  and  the  objects  of  its  authority, 


ton,)  on  a  protested  bill  drawn  by  the  government  of  the  United  States  on  France, 
and  taken  by  the  bank  as  first  indorsee,  and  presented  at  Paris  for  payment,  and  pro- 
tested for  non-payment,  and  taken  up  by  a  banking-house  in  Paris,  supra  protest,  for 
the  honor  of  the  Bank  of  the  United  States,  which  was  the  first  indorser.  It  was 
held,  by  a  majority  of  the  court,  that  the  bank,  on  satisfying  the  banking-house  in  Paris, 
became  the  lawful  holder  of  the  bill,  and  as  such  holder  entitled  to  the  damages  by 
way  of  set-off  against  the  United  States  as  drawer,  in  like  manner  as  any  individual 
holder  of  a  protested  bill  would  be.  Mr.  Ch.  J.  Taney,  who,  when  attorney-general, 
gave  a  brief  opinion  in  this  case,  added  a  new  opinion  founded  on  the  special  circum- 
stances of  the  case,  against  the  allowance  of  the  set-off,  denying  that  the  United 
States  were  bound,  either  in  law  or  equity  to  pay,  or  the  bank  entitled  to  claim  the 
contested  damages.  Independent  of  any  thing  special  in  the  case,  the  general  doc- 
trine of  the  decision  was  sound  and  unquestionable.  To  entitle  the  party  to  his  set- 
off, his  claim  must  have  been  previously  submitted  to  the  accounting  officers  of  the 
treasury  and  been  disallowed,  or  he  must  reasonably  account  for  the  omission.  See 
sec.  3  and  4  of  the  act  aforesaid.  In  the  case  ex  parte  Madrazzo,  7  Peters's  U. 
S.  Eep.  627,  a  subject  of  the  King  of  Spain  filed  a  libel  in  the  admiralty,  against  the 
state  of  Georgia,  alleging  that  the  state  was  in  possession  of  moneys,  being  the  pro- 
ceeds of  certain  property  belonging  to  him,  and  claiming  a  right  to  institute  a  suit  in 
the  admiralty  for  the  same,  and  that  the  1 1th  amendment  to  the  constitution  of  the  Uni- 
ted States  did  not  take  away  the  jurisdiction  of  the  courts  of  the  United  States  in  suits 
in  admiralty  against  a  state.  But  on  appeal  from  the  decree  of  the  Circuit  Court,  sus- 
taining the  libel,  to  the  Supreme  Court  of  the  United  States,  it  was  held,  that  the 
proceeding  in  question  was  a  meie  personal  suit  against.a  state,  to  recover  property  in 
its  possession ;  and  that  a  private  person  could  not  commence  such  a  suit ;  and  that 
it  was  not  a  case  where  the  property  was  in  the  custody  of  a  court  of  admiralty,  or  brought 
within  its  jurisdiction,  and  in  possession  of  any  private  person.  The  jurisdiction  would 
seem  to  have  been  impliedly  admitted  in  the  latter  case.  A  state  cannot  be  sued  in 
its  own  courts  without  its  consent.  Michigan  State  Bank  o.  Hastings,  Walker's 
Mich.  Ch.  K.  9.  This  is  an  attribute  of  sovereignty  and  of  universal  law.i  But  a 
foreign  sovereign  may  voluntarily  become  a  party  to  a  suit  in  the  tribunals  of  another 
country,  and  have  his  rights  asserted  and  enforced.'-'  And  it  was  declared  in  the  case 
of  The  Exchange,  7  Cranch,  116,  that  all  persons  and  property  within  the  territorial 
jurisdiction  of  any  sovereign  were  amenable  to  the  local  jurisdiction,  with  such  ex- 


'  The  constitution  of  Arkansas  expressly  provides  that  suits  may  be  instituted  against 
the  State ;  these  provisions  are  to  be  liberally  construed.    State  v.  Cnrran,  7  Engl.  321. 

2  In  the  Pennsylvania  Law  Journal,  Dec.  1847,  p.  97,  a  case  is  reported  which  occun-ed 
in  the  Civil  Tribwnal  of  tJie  Seine.  A  Frenchman  attached  merchandise  of  the  Pacha  of 
Egypt  on  a  claim  made  under  a  contract  entered  into*  with  an  agent  of  the  Pacha;  the 
court  declared  that  it  had  no  jurisdiction  over  foreign  governments,  except  in  the  case  of 
immovable  property,  and  the  claim  was  on  a  contract  made  with  the  Egyptian  govern- 
ment. See,  also,  Mundenu.  Duke  of  Brunswick,  10  Ad.  &  Ell.  N.  S.  656.  No  English 
court  has  jurisdiction  to  entertain  an  action  against  a  foreign  sovereign  for  any  thing 
done,  or  omitted  to  be  done  by  him,  in  his  public  capacity  as  representative  of  the  nation 
of  which  he  is  the  head.    De  Haber  v.  Queen  of  Portugal,  7  E.  L.  &  Eq.  340. 

VOL.  I.  28 
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we  proceed  to  a  particular  examination  of  the  several  courts  of 

the  United  States  as  ordained  by  law. 
*  298  *  (1.)  The  Supreme  Court  was  instituted  by  the  con- 
Supreme  stitution,  which  ordained  that  "  the  judicial  power  of 
^o""^-  the  United  States  should  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  congress  might  from 
time  to  time  ordain  and  establish."  (a)  But  it  received  its 
present  organization  from  congress,  for  the  constitution  had 
only  declared,  in  general  terms,  that  there  should  be  a  Supreme 
Court,  with  certain  original  and  appellate  powers.  It  consists 
of  a  chief  justice  and  eigkt  associate  justices,  any  five  of  whom 
make  a  quorum ;  and  it  holds  one  term  annually,  at  the  seat  of 
government,  commencing  on  the  first  Monday  in  December, 
and  continued  at  discretion,  (b)  'But  though  five  of  the  judges 
are  requisite  for  business  in  general,  yet  any  one  or  more  of 
them  may  make  all  necessary  orders  in  a  suit,  preparatory  to 
the  hearing  or  trial,  and  continue  the  court  from  day  to  day,  in 
the  absence  of  a  quorum ;  and  the  judge  of  the  fourth  circuit 
attends  at  the  city  of  Washington,  on  the  first  Monday  of 
August  annually,  for  interlocutory  matters. 


ceptions  only  as  common  nsage  and  public  policy  had  allowed.  The  result  is,  (1.) 
That  no  citizen  of  any  of  the  United  States,  or  subject  of  a  foreign  state,  can  sue  a 
state.  (2.  That  a  foreign  state  may  sue  one  of  the  United  States  before  the  Supreme 
Court  of  the  United  States,  and  there  only.  (3.)  That  the  United  States  cannot  be 
sued.i  (4.)  That  the  United  States  may  sue  a  state,  and  perhaps  they  may,  as  a 
bona  fide  assignee  of  an  individual  creditor  of  a  state,  and  perhaps  an  indiyidnal 
state,  or  a  foreign  state,  as  such  assignee,  may  do  it.  See  Hamilton's  E«port  on  Pub- 
lic Credit,  .1790,  p.  9.  This  last  point  is  without  any  judicial  support  that  I  am  aware 
of;  and  it  may  be  questioned  how  far  voluntary  assignments,  made  and  accepted  for 
the  sake  of  the  remedy,  would  be  available. 

(o)  Art.  3,  sec.  1. 

(6)  Acts  of  Congress  of  April  29th,  1802;  February  24th,  1807,  sec.  5  ;  May  4th, 
1826  ;  January  21st,  1829 ;  March  3d,  1837,  t.  34  ;  and  of  17th  June,  1844,  c.  96. 


1  The  United  States  may  bring  a  civil  suit  for  a  trespass  on  the  public  lands,  either  in 
the  state  courts  or  in  their  own  tribimals,  by  the  common  law.  Cotton  v.  United  States, 
11  How.  U.  S.  229.    State  of  Pennsylvania  v.  Wheeling  Bridge  Co.  13  How.  U.  S.  519. 

By  act  of  congress,  February  26, 1853,  (Stat,  at  Large,  vol.  x.  p.  170,)  all  transfers  of 
claims  upon  the  United  States  are  declared  void,  unless  executed  in  presence  of  two  wit- 
nesses, after  the  allowance  of  the  claim,  the  ascertainment  of  amount  due,  and  the  issuing 
of  a  warrant  for  its  payment.  Penal  provisions  are  enacted  against  officers  of  the  govern- 
ment, senators,  or  members  of  congress,  prosecuting  such  claims. 
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The  Supreme  Court  has  exclusive  jurisdiction  of  all  contro- 
versies of  a  civil  nature,  where  a  state  is  a  party,  except  be- 
tween a  state  as  defendant  and  its  citizens ;  and  except,  also, 
between  a  state  as  defendant,  and  citizens  of  other  states  or 
aliens,  in  which  cases  it  has  no  jurisdiction ;  but  in  all  these 
cases  where  a  state  is  plaintiff,  it  has  original  but  not  exclusive 
jurisdiction.  It  has,  also,  exclusively,  all  such  jurisdiction  of 
suits,  or  proceedings  against  ambassadors,  or  other  public  min- 
isters, or  their  domestics,  or  domestic  servants,  as  a  court  of  law 
can  have  or  exercise,  consistently  with  the  law  of  nations  ;  and 
original  but  not  exclusive  jurisdiction  of  aU  suits  brought  by 
ambassadors  or  other  public  ministers,  or  in  which  a  consul  or 
vice-consul  shall  be  a  party,  {a)  The  Supreme  Court  was  also 
clothed  by  the  constitution  [b)  "  with  appellate  jurisdic- 
tion, both  as  to  law  and  fact,  *  with  such  exceptions  and  *  299 
under  such  regulations  as  congress  should  make ; "  and, 
by  the  judiciary  act  of  1789,  appeals  lie  to  this  court  from  the 
circuit  courts,  and  the  cotirts  of  the  several  states.  Final  judg- 
ments and  decrees,  in  civil  actions  and  suits  in  equity,  in  the 
circuit  courts  of  the  United  States,  whether  brought  there  by 
original  process,  or  removed  there  ftom  the  state  courts,  or  by 
appeal  from  the  district  courts,  in  cases  where  the  matter  in  dis- 
pute exceeds  two  thousand  dollars,  exclusive  of  costs,  may  be 
reexamined,  by  writ  of  error,  and  reversed  or  affirmed,  in  the 
Supreme  Court,  (c)  ^     Final  judgments  and  decrees  in  the  cir- 


(a)  Act  of  congress,  Sfeptember  24th,  1789,  sec.  13. 

(6)  Art.  3,  sec.  2. 

(c)  Act  of  congress  of  September  24th,  1789,  sec.  22.  In  the  cases  of  Gordon  v. 
Ogden,  and  Smith  v.  Honey,  3  Peters's,  33,  469,  it  was  decided,  that  whatever  may 
have  been  the  amount  claimed  by  the  plaintiff  in  the  court  below,  if  the  judgment  in 
his  favor  be  less  than  $2,000,  and  the  writ  of  error  has  been  sued  out  by  the  defendant 
below,  the  court  has  not  jurisdiction  ;  but  if  the  writ  of  error  be  brought  by  the  plain- 
tiff below,  and  the  amount  claimed  in  his  declaration  exceeded  $2,000,  the  court  has 
jurisdiction,  because,  if  the  judgment  be  reversed,  he  may  recover  what  he  claims. 
Knapp  V.  Banks,  2  How.  U.  S.  73 ;  Bennett  v.  Butterworth,  8  id.  124. 


1  An  act  of  congress  of  May  31,  1844,  gives  appellate  jurisdiction  to  the  Supreme 
Court,  in  revenue  cases,  without  regard  to  the  sum  in  dispute,  provided  the  judgment  ap- 
pealed from  was  rendered  in  a  circuit  court  of  the  United  States.  The  United  States  v.  Carr, 
8  How.  U.  S.  1,  If,  by  definite  computation,  it  can  be  shown  that  a  recovery  cannot  exceed 
two  thousand  dollars,  no  appeal  can  be  had.    Sewall  v.  Chamberlain,  5  How.  U.  S.  6. 
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cuit  courts,  in  cases  of  admiralty  and  maritime  jurisdiction,  and 
of  prize  or  no  prize,  where  the  matter  in  dispute  exceeds  two 
thousand  dollars,  exclusive  of  costs,  may  be  reviewed  on  appeal 
in  the  Supreme  Court ;  (a)  and  in  admiralty  and  prize  cases, 
new  evidence  is  admitted  to  be  receivable  on  appeal  in  the  Su- 
preme Court,  (b)  This  admission  is  conformable  to  the  doc- 
trine and  usage  of  appellate  courts  of  admiralty,  permitting  the 
•parties,  upon  the  appeal,  to  introduce  new  allegations  and  new 
proofs,  and  to  add  new  counts  to  the  libel,  (c)     So,  also,  a  final 


(a)  Thongh  seamen  may  sue  jointly  for  wages  in  the  admiralty,  under  shipping  ar- 
ticles for  the  same  voyage,  their  contracts  are  treated  as  distinct ;  and  though  several 
claims  of  this  description,  contained  in  one  suit,  amount  in  the  aggregate  to  more 
than  $2,000,  that  is  not  sufficient  to  give  jurisdiction  on  appeal  to  the  Supreme  Court. 
Oliver  v.  Alexander,  6  Peters's,  143.     Conkling's  Treatise,  (2d  edit.)  32. 

Whsre  separate  libels  filed  by  owners  of  a  cargo  were  consolidated  by  order  of  the 
court,  and  the  decree  adjudged  to  some  of  the  libellants  more  and  to.  some  less  than 
two  thousand  dollars,  the  appeal  to  the  Supreme  Court  was  dismissed  as  to  all  the 
latter  cases.    Rich  v.  Lambert,  12  How.  TI.  S.  347. 

(6)  Act  of  congress,  March  3d,  1803,  c.  40.  It  was  decided,  in  United  States  v. 
Goodwin,  7  Cranch,  108,  that  in  civil  cases  at  law,  the  judgment  of  the  Circuit  Court 
is  final,  where  the  cause  is  removed  by  ux-it  of  error  fi:om  the  District  Court,  and  no 
writ  of  error  lies  therefrom  in  such  cases  to  the  Supreme  Court  of  the  United  States. 
See  2  Wheaton  R.  395.  12  Peters's  R.  143,  S.  P.  But  by  the  act  of  congress  of  July 
4th,  1840,  c.  43,  sec.  3,  this  distinction  was  abolished,  and  writs  of  eiTor  now  lie  to  the 
Supreme  Court  from  all  judgments  of  a  circuit  court  in  cases  brought  there  by 
writs  of  error  from  the  District  Court,  in  like  manner  as  if  the  suit  had  been  origi- 
nally brought  in  the  Circuit  Court. 

(c)  The  Marianna  Flora,  11  Wheaton,  38.  Foster  v.  Gardiner,  C.  C.  Mass.  Amer. 
Jur.  vol.  ii.  p.  21. 

The  Supreme  court  has  no  appellate  jurisdiction  when  the  Circuit  Court  refuses  to  grant 
a  writ  of  habeas  corpus,  prayed  for  by  a  father  to  take  his  child  out  of  the  custody  of  the 
mother.  The  value  of  the  subject-matter  in  dispute  is,  in  its  nature,  incapable  of  being 
estimated  in  money,  and  the  rule  of  jurisdiction,  therefore,  cannot  be  applied.  Barry  v. 
Mercein,  6  How.  U.  S.  103.  Though  the  parties  admit  that  the  value  of  the  thing  in  contro- 
versy is  greater  than  two  thousand  dollars,  yet  if  it  appear  upon  the  face  of  the  record  to 
be  less  than  that  amount,  the  court  will  dismiss  the  appeal.  Graner  v.  United  States,  11 
How.  U.  S.  163.  The  court  wUl  not  compute  interest  to  make  up  the  sum.  Udall  v,  Ohio, 
17  How.  U.  S.  17.    Ohiey  v.  Falcon,  Id.  19. 

In  the  matter  of  Metzger,  5  How.  U.  S.  176,  it  was  held,  that  where  a  district  judge, 
litting  at  chambers,  had  decided  that  there  was  sufficient  cause  for  the  surrender  of  a 
person  claimed  by  the  French  government,  and  had  committed  him  to  custody  to  await 
the  order  of  the  President  of  the  United  States,  the  Supreme  Court  had  no  jurisdiction 
to  issue  a  habeas  corpus  for  the  purpose  of  reviewing  that  decision.  But  see,  in  the 
matter  of  Metzger,  1  Barb.  S.  C.  R.  2i8,  where  the  authority  of  the  U.  S.  district  judge 
was  denied,  and  the  prisoner  discharged  by  a  state  judge.  See  in  re  Kaine,  14  How. 
U.  S.  103. 
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judgment  or  decree,  in  any  suit  in  the  highest  court  of  law  or 
equity  of  a  state,  may  be  brought  up  on  error  in  point  of  law, 
to  the  Supreme  Court  of  the  United  States,  provided  the  valid- 
ity of  a  treaty,  or  statute  of,  or  authority  exercised  under  the 
United  States,  was  drawn  in  question  in  the  state  court,  and 
the  decision  was  against  that  vaUdity ;  or  provided  the  validity 
of  any  state  authority  was  drawn  in  question,  on  the  ground  of 
its  being  repugnant  to  the  constitution,  treaties  or  laws  of  the 
United  States,  and  the  decision  was  in  favor  of  its  validity ;  or 
provided  the  construction  of  any  clause  of  the  constitution,  or 
of  a  treaty,  or  statute  of,  or  commission  held  under  the  United 
States,  was  .drawn  in  question,  and  the  decision  was 
against  the  title,  right,  privilege,  or  '  exemption,  specially  *  300 
claimed  under  the  authority  of  the  Union,  (a)  ^  Upon 
error  from  a  decision  in  a  state  court,  no  other  error  can  be 
assigned  or  regarded,  than  such  as  appears  upon  the  face  of  the 
record,  and  immediately  respects  the  questions  of  validity,  or 
construction  of  the  constitution,  treaties,  statutes,  commissions 
or  authorities  in  dispute.^ 

The  Supreme  Court  is  also  armed  with  that  superintending 
authority  over  the  inferior  courts,  which  ought  to  be  deposited 
in  the  highest  tribunal  and  dernier  resort  of  the  people  of  the 
United  States.  It  has  power  to  issue  writs  of  prohibition  to 
the  district  courts,  when  proceeding  as  courts  of  admiralty  and 
maritime  jurisdiction,  and  to  issue  writs  of  mandamus,  in  cases 
warranted  by  the  principles  and  usages  of  law,  to  any  courts 
appointed,  or  persons  holding  office  under  the  authority  of  the 
United   States,  (b)     This  court,  and  each  of  its  judges,  have 


(a)  Act  of  congress  of  September  24th,  1789,  sec.  25. 
(5)  Act  of  September  24th,  1789,  sec.  13. 

1  This  does  not  apply  to  laws  of  the  territories  of  the  United  States.  Miners'  Bank  v. 
State  of  Iowa,  12  How.  U.  S.  1.  ■  As  to  the  manner  in  which  the  question  must  be  raised 
in  the  state  courts,  to  give  the  right  of  appeal  to  the  Supreme  Court,  see  Williams,  Trus- 
tee V.  Oliver,  12  How.  U.  S.  124.  No  appeal  lies  from  the  decisions  of  territorial  judges  act- 
ing as  commissioners.  United  States  v.  Ferreira,  13  How.  U.  S.  40.  The  claim  of  a  mar- 
shal to  goods  upon  which  he  had  levied  an  execution  under  a  judgment  of  the  Cu-cuit, 
Court,  is  a  right  asserted  under  the  authority  of  the  United  States.  Clements  v.  Berry, 
11  How.  U.  S.  398. 

2  And  the  jurisdiction  given  in  certified  cases  extends  to  questions  of  law  only,  and  not 
to  questions  of  fact.    Wilson  v.  Barnum,  8  How.  U.  S.  2B8. 

28  » 
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power  to  grant  writs  of  ne  exeat  and  of  injunction ;  but  the 
former  writ  cannot  be  granted  unless  a  suit  in  equity  be  com- 
menced, and  satisfactory  proof  be  made  that  the  party  designs 
quickly  to  leave  the  United  States ;  and  no  injunction  can  be 
granted  to  stay  proceedings  in  a  state  .court,  nor  in  any  case, 
without  reasonable  notice  to  the  adverse  party,  (a)  All  the 
courts  of  the  United  States  have  power  to  issue  writs  of  scire 
facias,  habeas  corpus,  and  all  other  writs  not  specially  provided 
by  statute,  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  agreeable  to  the  principles 
*  301     and  usages  of  law.  [b)     *  So  the  judges  of  the  Supreme 


(a)  Act  of  congress,  March  2d,  1793,  c.  57,  sec.  5. 

(6)  Act  of  September  24th,  1789,  sec.  U.  United  States  v.  Hamilton,  3  Dallas,  17. 
Ex  parte  BoUman,  4  Cranch,  75.  Ex  parte  Kearney,  7  Wheaton,  38.  Ex  parte 
Watkins,  7  Peters's  U.  S.  Rep.  56S.  The  principles  and  usages  of  law  here  mean  those 
general  principles  and  usages  which  are  to  be  found,  not  in  the  legislative  acts  of  any 
particular  state,  but  in  that  generally  recognized  and  long  established  law,  which  forms 
the  substratum  of  the  laws  of  every  state.  Marshall,  C.  J.,  in  United  States  v.  Burr. 
The  judiciary  act  of  1789,  sec.  17,  gave  to  the  courts  of  the  United  States  power  to 
punish,  by  fine  or  imprisonment,  at  the  discretion  of  the  courts,  all  contempts  of 
authority,  in  any  cause  or  hearing,  before  -the  same.  But  the  act  of  congress  of 
March  2,  1831,  c.  99,  limited  and  defined  this  power,  by  declaring  that  the  power  to 
issue  attachments,  and  inflict  summary  punishments,  for  contempt  of  court,  shall  not  be 
construed  to  extend  to  any  cases  except  the  misbehavior  of  any  person  in  the  presence 
of  the  court,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice ;  and  the 
misbehavior  of  any  of  the  officers  of  the  said  cotirts  in  their  official  transactions ;  and 
the  disobedience  or  resistance,  by  any  officer  of  the  said  courts,  party,  juror,  wit- 
ness or  any  other  person,  to  any  lawful  writ,  process,  order,  rule,  decree,  or  command 
of  the  said  courts.  The  provisions  of  this  act  of  congress  have  been  adopted  in 
Tennessee  by  statute,  in  1831,  and  in  Ohio  by  statute,  in  1834,  with  even  some  imped- 
iments thrown  in  the  way  of  the  prompt  execution  of  the  power ;  for  the  statute  in 
the  latter  state  declares  that  the  charge  is  to  be  stated  in  writing,  and  the  accused 
shall  be  heard  in  his  defence  by  himself  or  counsel.  The  power  of  the  English  courts 
is  more  extensive.  Thus,  where  several  persons  were  to  be  tried  successively  for  the 
same  treasonable  act,  the  Court  of  Oyer  and  Terminer  prohibited  publication  of  any 
of  the  proceedings,  until  the  whole  of  the  trials  had  been  brought  to  a  conclusion ; 
and  it  was  held  that  a  publication,  disregarding  this  order,  was  a  contempt  punishable 
by  fine  and  imprison nient,  and  that  a  party  disregarding  a  summons  to  appear  and 
answer  for  the  contempt,  might  be  fined  in  his  absence.  The  King  v.  Clement, 
4  Barnw.  &  Aid.'  218.  11  Price's  Rep.  68,  S.  C.  The  fair  and  impartial  adminis- 
tration of  justice  in  such  cases  would  seem  to  require  the  existence  and  exercise  of 
Buch  a  power.  The  act  of  congress,  however,  reaches  and  prohibits  all  interference 
by  attachment  and  summary  punishment  for  contempts  committed  out  of  the  presence 
of  the  court,  by  libels  upon  the  court  and  the  parties,  and  pending  causes;  and  it  Is  a 
very  considerable,  if  not  injudicious  abridgment  of  the  immemorially  exercised  dis- 
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Court,  as  -well  as  the  judges  of  the  district  courts,  may,  by 
habeas  corpus,  relieve  the  citizens  from  all  manner  of  unjust 


cretion  of  the  courts  in  respect  to  contempts.  But  in  the  "  System  of  Penal  Law, 
prepared  for  the  state  of  Louisiana,''  in  1824,  by  Edward  Livingston,  Esq.,  the  courts 
were  stripped  of  almost  all  power  to  preserve  themselves  from  insult.  The  code  pro- 
vided for  contempts  in  the  presence  of  the  court,  by  word,  clamor,  noise,  or  disobedience 
to  legal  orders,  or  violence,  or  threats.  It  provided,  also,  for  contempts,  by  using 
verbally,  in  court,  or  in  any  pleading  or  writing,  addressed  to  the  judges,  in  any  cause 
pending,  any  indecorous,  contemptuous,  or  insulting  expression,  to  or  of  the  judges, 
with  intent  to  insult.  But  how  did  it  provide?  Contempts  were  to  be  tried  on  indict- 
ment, (which  may  be  at  another  session,)  and  the  juiy  are  to  pass  upon  the  intent, 
and  whether  the  words  were  indecorous,  contemptuous,  or  insulting.  There  is  no 
provision  at  all  for  insulting  gestures  or  looks.  Code,  tit.  5,  c.  11.  The  New  York 
Revised  Statutes,  vol.  ii.  (4th  ed.)  p.  467,  have  dealt  with  the  subject  of  contempts  more 
temperately  and  judiciously,  and  with  a  wiser  regard  for  the  honour  and  dignity  of 
the  courts,  so  essential  to  the  orderly,  pure,  independent,  and  impartial  administration 
of  justice.  They  provide  that  every  court  of  record  may  punish  summarily,  disorderly, 
contemptuous,  or  insolent  beJiavior,  committed  in  the  immediate  presence  of  the  court, 
and  tending  to  interrupt  its  proceedings  and  impair  the  respect  due  to  its  authority ; 
and  for  breaches  of  the  peace,  noises,  and  disturbances,  tending  directly  to  interrupt 
its  proceedings ;  and  for  wilful  disobedience  or  resistance  to  lawful  orders ;  and  for 
the  publication  of  false  or  grossly  inaccurate  reports  of  its  proceedings.  The  commissioners 
appointed  to  revise  the  civil  code  of  Pennsylvania,  by  their  report,  in  January,  1835,  fol- 
lowed the  substance  of  the  Pennsylvania  act  of  1809,  on  the  subject  of  contempts, 
and  confined  the  power  of  imprisonment  to  contempts  committed  in  open  court.  No 
publication  out  of  court,  respecting  the  conduct  of  the  court,  or  any  of  its  officers, 
jurors,  witnesses,  or  parties  in  any  cause  pending  in  court,  exposes  the  party  to  sum- 
mary punishment,  an-d  the  only  remedy  for  the  persons  aggrieved  is  by  indictment  or 
action  at  law.  The  act  of  Pennsylvania  of  16th  June,  1836,  enacted  the  same  pro- 
vision. In  the  case  Ex  parte  Poulson,  which  arose  upon  a  motion  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Pennsylvania,  in  1835,  in  the  cause 
of  Drew  o.  Swift,  for  a  rule  on  Poulson,  the  editor  of  a  daily  paper,  to  show  cause 
why  an  attachment  should  not  issue  against  him  for  a  contempt,  in  publishing  a  very 
libellous  article  upon  the  plaintiff  pending  the  trial,  Judge  Baldwin  felt  himself  bound 
to  deny  the  motion,  in  consequence  of  the  act  of  congress  of  1831.  That  act  had 
withdrawn  from  the  courts  of  the  United  States  the  common-law  power  to  protect 
their  suitors,  officers,  witnesses,  and  themselves,  against  the  libels  of  the  press,  how- 
ever atrocious,  and,  though  published  and  circulated  pending  the  very  trial  of  a  cause. 
The  case  before  him  was  one  which  showed,  in  a  very  strong  light,  the  unreasonable- 
ness of  the  law,  in  leaving  the  suitor  unprotected,  at  the  moment  when  he  stands 
most  in  need  of  it,  and  when  the  mischief  to  him  might  be  great  and  remediless. 
The  want  of  such  protection,  and  the  undue  distrust  which  the  denial  of  the  common- 
law  power  over  contempts  implies,  tend  to  impair,  in  the  estimation  of  the  public,  the 
value  of  the  administration  of  justice. 

The  power  of  the  courts  to  punish  summarily  for  contempts,  has  been  lately  much 
restrained  in  England ;  for  in  the  case  of  The  King  v.  Faulkner,  (2  Montagu  &  Ayr- 
ton's  Cases  in  Bankruptcy,  311,)  it  was  held,  in  the  Court  of  Exchequer,  that  a  single 
commissioner  of  the  Court  of  Bankruptcy,  sitting  alone,  had  no  power  to  punish  any 
contempt,  however  gross  or  personal. 
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imprisonment  occurring  under'  or  by  color  of  the  authority  of 
the  United  States,  or  for  acts  done,  or  omitted  to  be  done,  in 
pursuance  of  a  law  of  the  United  States,  or  of  a  judicial  au- 
thority of  any  court  or  judge  thereof.  The  justices  of  the 
Supreme  Court,  and  the  judges  of  district  courts,  may  grant 
writs  of  habeas  corpus,  when  subjects  of  any  foreign  govern- 
ment, and  domiciled  therein,  are  in  custody,  under  the  authority 
or  process  of  the  United  States,  or  of  any  state,  for  acts  done 
under  the  order  or  sanction  of  any  foreign  state,  the  validity  of 
which  depends  upon  the  law  of  nations,  or  under  color  thereof; 
and  may  hear  the  case,  and  discharge  the  prisoner,  if  entitled 
thereto  by  reason  of  such  alleged  authority  set  up,  and  the  law 
of  nations  applicable  thereto ;  and  aU  proceedings  had  in  the 
mean  time,  under  any  state  authority,  are  declared  void,  (a)  ^ 

Circuit  (2-)  The  limits  and  jurisdiction  of  the  circuit  courts 
courts.  Qf  ^}jg  United  States  have  been  subject  to  frequent 
changes,  and  their  number  has  been  steadily  increasing  with 
the  increase  of  states  and  districts,  ever  since  the  first  organi- 
zation of  the  national  courts  under  the  acts  of  congress  of  the 
24th  of  September,  1789.  They  are  established  in  each  district 
(with  a  few  exceptions)  of  the  nine  great  circuits  into  which  the 
United  States  are  now  (6)  divided.     The  first  circuit  is  com- 


(a)  Act  of  congress  of  September  24th,  1789,  sec.  14,  and  March  2d,  1833,  c.  57, 
sec.  7,  and  August  29th,  1842,  c.  257.  This  last  statute  was  passed  In  consequence 
of  the  case  of  McLeod,  who  was  indicted  for  murder,  in  crossing  the  river  Niagara, 
in  the  night,  with  an  armed  force,  and  seizing  and  destroying  the  steamboat  Caro- 
line, attached  to  the  American  shore,  and  in  which  affray  an  American  citizen  was 
killed.  He  pleaded  authority  from  the  Canadian  powers,  which  authority  was  ad- 
mitted, or  assumed,  by  the  British  government ;  but  the  plea  was  overruled  by  the 
judicial  authorities  of  New  York,  and  McLeod  brought  to  trial.  See  1  Hill,  377, 
and  25  Wendell,  483.2 

(6)  1840. 


1  As  to  the  authority  of  the  Supreme  Court  of  the  United  States  to  issue  a  habem  corpus 
as  an  appellate  tribunal,  see  ante,  p.  299,  note.  State  courts  haVe  jurisdiction,  concurrent 
with  the  federal  courts,  of  a  writ  of  habeas  corpm  for  the  body  of  a  minor  enlisted  in  the 
army.  Commonwealth  v.  Fox,  7  Barr's  E.  336.  This  power  is  denied  In  the  Matter  of 
Vertemaitre,  Dist.  Ct.  for  S.  Dist.  of  N.  Y.  Law  Eep.  Apr.  1851,  p.  608,  New  York  Leg. 
Obsr.  itay,  1851,  p.  129. 

2  In  Burou  v.  Denman,  2  Wels.  H.  &  Gor.  E.  167,  it  was  held,  that  the  ratification  of  an 
individual's  act  by  the  government  rendered  it  an  act  of  state,  for  which  the  croum  abme 
was  responsible. 
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posed  of  the  districts  of  Maine,  New  Hampshire,  Massachusetts, 
and  Rhode  Island ;  the  second  circuit,  of  the  districts  of  Con- 
necticut, Vermont,  and  the  northern  and  southern  districts  of 
New  York ;  the  third  circuit,  of  the  district  of  New  Jersey,  and 
the  eastern  and  western  districts  of  Pennsylvania ;  the  fourth 
circuit,  of  the  districts  of  Maryland,  Delaware,  and  Virginia ; 
the  fifth  circuit,  of  the  districts  of  Alabama  and  Louisiana ;  the 
sixth  circuit,  of  the  districts  of  North  Carolina,  South  Carolina, 
and  Georgia ;  the  seventh  circuit,  of  the  districts  of  Ohio,  Indi-  • 
ana,  Illinois,  and  Michigan  ;  the  eighth  circuit,  of  the  districts 
of  Kentucky,  east,  middle,  and  west  Tennessee,  and  the  district 
of  Missouri ;  and  the  ninth  circuit,  of  the  districts  of  Mississippi 
and  Arkansas.  In  each  district  of  these  circuits,  with  the  ex- 
ception of  some  of  the  districts  in  Alabama,  Louisiana,  Missis- 
sippi, and  Arkansas,  two  circuit  courts  are  annually  held  by 
one  of  the  judges  of  the  Supreme  Court  and  the  district  judge 
of  the  district ;  but  the  Supreme  Court  may,  in  cases  where 
special  circumstances  shall  in  their  judgment  render  the  same 
necessary,  assign  two  of  the  judges  of  the  Supreme  Court  to 
attend  a  Circuit  Court ;  and  when  the  district  judge  shall  be 
absent,  or  shall  have  been  counsel,  or  be  interested  in  the  cause, 
the  Circuit  Court  may  consist  only  of  a  judge  of  the  Supreme 
Court,  (ay 

*  These  circuit  courts,  thus  organized,  are  vested  with  *302 
original  cognizance,  concurrent  with  the  courts  of  the 
several  states,  of  all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,  where  the  matter  in  dispute  exceeds  five  hundred  dol- 
lars, exclusive  of  costs,  and  the  United  States  are  plaintiiFs,  or 
an  alien  is  a  party,  and  the  suit  is  between  a  citizen  of  the 
state  where  the  suit  is  brought,  and  a  citizen  of  another  state.  (6) 


{a)  Acta  of  congress  of  April  29th,  1802,  c.  31  ;  of  March  3d,  1837,  c.  34  ;  of  Teb- 
ruary  22d,  1838,  c.  12;  and  of  August  16th,  1842,  c.  180. 

(6)  The  damages  laid  in  the  declaration,  if  they  exceed  $500,  give  the  jurisdiction 
as  to  the  matter  in  dispute.  Mnns  v.  Dupont,  2  Wash.  Cir.  Rep.  463.  It  is  the 
amount  of  damages  claimed  in  the  declaration  that  determines  the  jurisdiction  in  the 


1  If  both  the  judges  be  disqualified  by  interest  or  otherwise,  the  cause  will  be  certified 
to  the  nearest  court  in  the  circuit  competent  in  point  of  law  to  try  it.  Eichardson  v. 
Boston,  1  Curtis,  C.  C.  250. 
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They  have  likewise  exclusive  cognizance,  except  in  certain 
cases  which  will  be  hereafter  mentioned,  of  all  crimes  and 
offences  cognizable  under  the  authority  of  the  United  States, 
exceeding  the  degree  of  ordinary  misdemeanors,  and  of  them 
they  have  concurrent  jurisdiction  with  the  district  courts,  (a) 
But  no  person  can  be  arrested  in  one  district  for  trial  in  another, 
and  no  civil  suit  can  be  brought  against  an  inhabitant  of  the 
United  States  out  of  his  district ;  {by  and  the  act  of  congress 
provides  against  the  assumption  of  federal  jurisdiction  to  be 
created  by  the  assignment  of  promissory  notes,  or  other  choses 
in  action,  except  foreign  biUs  of  exchange.^     This  restriction 


federal  courts.  Gordon  v.  Longest,  16  Peters's  E.  97.  The  limitation  to  $500  and 
upwards,  was  abolished  by  the  act  of  March  3d,  1815,  in  cases  where  the  United 
States  are  plaintifiFs.  The  suits  between  citizens,  in  civil  causes,  where  the  demand 
is  to  any  small  amount,  belong  to  the  local  state  courts,  and  are  generally  cognizable 
before  single  magistrates,  and  with  juries  reduced  in  number,  or  without  juries,  as  the 
case  may  be.  A  late  English  statute  (8  and  9  Vict.  t.  127)  instituted  a  court  of  that 
kind,  of  an  efficient  organization  and  summary  jurisdictions.  It  consists  of  a  single 
judge,  who  is  to  be  a  barrister,  a  pleader,  or  an  attorney  of  fen  years'  standing ;  and 
it  has  jurisdiction  to  try  summarily  all  suits  for  debts  under  £20.  The  judge  has 
power  to  commit,  in  all  cases  of  fraud  or  misconduct,  to  prison  for  forty  days,  and  is 
the  judge  of  all  matters  of  law  and  fact,  and  there  is  to  be  no  appeal  from  his  decis- 
ions ;  but  certiorari  will  lie  to  remove  all  suits  above  £10. 

(a)  See  infra,  pp.  360-363. 

(6)  Process  of  foreign  attachment  cannot  be  issued  by  the  circuit  courts  of  the 
United  States,  where  the  defendant  is  domiciled  abroad,  or  not  found  within  the  dis- 
trict.    The  circuit  courts  cannot  issue  process  beyond  the  limits  of  their  district, 


'  The  circuit  courts  have  jurisdiction  of  torts,  wherever  committed,  in  cases  where  they 
have  jurisdiction  of  the  persons  of  the  parties.  Mitchell  v.  Harmony,  13  How.U.  S.  115. 
The  state  courts  have  jurisdiction  in  actions  of  trover,  against  a  postmaster,  for  non-deliv- 
ery of  a  letter.    Teal  ii.  Felton,  12  How.  U.  S.  284. 

2  A  debt. secured  by  a  boqd  and  mortgage  is  a  "  chose  in  action  "  within  the  meaning 
of  the  statute.  Sheldon  v.  Sill,  8  How.  U.  S.  441.  In  this  case,  the  question  was  raised 
whether  the  act  of  congress,  denying  the  courts  of  the  United  States  jurisdiction  in  cases 
where  suits  are  brought  on  choses  in  action,  wider  ike  circumstances  mentioned  in  (he  texU 
was  within  the  oonsitutional  powers  of  congress ;  and  the  court  held  that  it  was.  See, 
also,  Smith  v.  Kernoohen,  7  How.  U.  S.  198.  Although  the  assignor  make  the  assignment 
for  the  express  purpose  of  giving  the  United  States  courts  jurisdiction,  they  will  have 
jurisdiction,  unless  the  assignee  was  also  privy  to,  or  entertained  such  purpose.  The 
rights  of  the  remote  assignee  of  a  chose  in  action  shaU  not  be  pi-ejudioed  by  the  disability 
of  intermediate  holders,  if  the  party  first  entitled  to  the  debt  could  have  sued  under  the 
act,  and  the  assignee  now  occupy  the  same  position.  Milledollar  v.  Bell,  2  Wall.  Jr.  C.  C. 
334.  The  assignee  is  not  restrained  from  bringing  suit  to  recover  the  thing  in  specie  or 
damages  for  its  detention.    Deshler  v.  Dodge,  16  How.  U.  S.  622. 
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applies  to  assignees  by  operation  of  law,  (a)  but  it  does  not 
apply  to  notes  payable  to  bearer;  {b)  nor  to  suits  by  Indorsee  v. 
Indorser,  for  that  creates  a  new  contract ;  (c)  nor  to  suits  in 
equity  by  a  judgment  creditor  ;  (d)  nor  to  cases  in  which  the 
United  States  are  a  party,  (e)  The  circuit  courts  have  also 
appellate  jurisdiction  from  all  final  decrees  and  judgments  in 
the  district  courts,  where  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  fifty  dollars.  If  the  remedy  be  on  final  decrees 
in  the  district  courts,  in  cases  of  admiralty  and  maritime  juris- 
diction, and  the  matter  in  dispute  exceeds  three  hundred  dol- 
lars, it  is  by  appeal ;  and  if  on  final  judgments  in  civil  actions, 
and  the  matter  in  dispute  exceeds  fifty  dollars,  it  is  by 
•writ  of  error.  (/)  And  if  any  suit  be  commenced  *in  a  *303 
state  court  against  an  alien,  or  by  a  citizen  of  the  state 
in  which  the  suit  is  brought  against  a  citizen  of  another  state,^' 
or  against  a  citizen  of  the  same  state  claiming  lands  under  a 
grant  firom  another  state,  and  the  matter  in  dispute  exceeds 
five  hundred  dollars,  exclusive  of  costs,  the  defendant,  on  giving 
security,  may  remove  the  cause  to  the  next  circuit  court,  (g) 
The  circuit  courts  have  also  original  cognizance  in  equity  and 
at  law  of  all  suits  arising  under  the  revenue  laws  of  the  United 
States,  or  under  any  law  of  the  United  States  relative  to  copy- 


except  subpoenas  for  witaesses  and  executions  in  two  special  cases.     Toland  v. 
Sprague,  12  Peters,  300.' 

(o)  Sere  v.  Pitot,  6  Cranch,  332. 

(6)  BuUard  v.  Bell,  1  Mason,  251.    Bank  of  Kentucky  v.  Wister,  2  Peters,  318. 

(c)  Young  V.  Bryan,  6  Wheaton,  146. 

(d)  Bean  v.  Smith,  2  Mason,  252.    Dexter  v.  Smith,  Ibid.  303. 

(e)  Bank  of  United  States  v.  Planters'  Bank  of  Georgia,  9  Wheaton,  904. 

(/)  Acts  of  congress  of  September  24th,  1789,  sec.  11,  21,  22;  and  March  3d, 
1803,  c.  40,  sec.  2. 

(g)  Act  of  congress  of  September  24th,  1789,  sec.  12.  In  Smets  v.  Williams,  4 
Paige's  Rep.  364,  it  was  declared,  that  the  amount  of  the  original  claim  of  the  plain- 
tiff, and  not  the  amount  ultimately  found  due, determined  the  jurisdiction  of  the 
Court  of  Chancery  of  New  York,  where  it  was  limited  to  a  certain  sum. 


1  See  Hubbard  v.  Northern  E.  E.  Co.  25  Verm.  71B. 

2  Saddler  v.  Hudson,  2  Curtis,  C.  C.  6.  In  Allen  v.  Blunt,  1  Blatchf.  C.  C.  480,  in  an 
action  upon  a  judgment  rendered  in  the  Circuit  Court  in  Massachusetts,  the  plaintiff 
failed  to  recover,  because  it  did  not  affirmatively  appear  on  the  face  of  the  record  from 
that  court,  that  the  defendant  was  personally  served  with  process  withm  that  district. 
And  see  Sadlier  v.  Fallon,  2  Curtis,  C.  C.  579. 
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rights  and  patent  rights  growing  out  of  inventions  and  discov- 
eries, and  to  protect  such  rights  by  injunction,  (a)'  The  juris- 
diction in  cases  of  copyrights  applies,  without  regard  to  the 
character  of  the  parties,  or  the  amount  in  controversy ;  and  with 
respect  to  the  jurisdiction  of  the  circuit  courts,  it  may  be  laid 
down  as  the  settled  doctrine,  that  they  are  courts  of  limited, 
though  not  of  inferior  jurisdiction ;  and  it  is  necessary,  there- 
fore, that  there  should  appear  upon  the  record  of  a  circuit  court, 
the  facts  or  circumstances  which  give  jurisdiction,  either  ex- 
pressly or  by  necessary  legal  intendment,  {b) 

District  (3.)  The  district  as  well  as  the  circuit  courts  are  de- 
courts,  riv^d  from  the  power  granted  to  congress  by  the  con- 
stitution, of  constituting  tribunals  inferior  to  the  Supreme 
Court.(c)  The  United  States  are  at  present  divided  into  thirty- 
•five  districts,  which  generally  consist  of  an  entire  state ;  but  in 
New  York,  Pennsylvania,  Virginia,  North  Carolina,  South 
Carolina,  Tennessee,  Louisiana,  Mississippi,  and  Alabama,  there 
are  more  districts  than  one.  A  court  is  established  in  each  dis- 
trict, with  -some  exceptions,  consisting  of  one  judge,  who  holds 
annually,  'in  most  of  them,  four  stated  terms,  and  in  some  of 
them  only  three,  or  two,  or  one ;  and  he  holds,  also,  special 
courts  in  his  discretion.     There  are  at  present  only  twenty-nine 


(a)  Act  of  April  17th,  1800,  u.  25,  sec.  3  ;.  of  February  15th,  1819,  sec.  1,  and  of 
July  4th,  1836,  c.  357,  sec.  17.  Act  March  2d,  1833,  entitled  further  to  provide  for  the 
collection  of  duties  on  imports,  c.  57,  sec.  2. 

(i)  Turner  v.  The  Bank  of  North  America,  4  Dall.  Eep.  11.  McCormick  v.  Snl- 
livant,  10  Wheaton,  192.  See,  also,  post,  p.  314.  The  circuit  courts  are  not  author- 
ized to  issue  writs  of  mandamus,  except  when  necessary  for  the  exercise  of  their 
acknowledged  jurisdiction.  M'Intire  u.  Wood,  7  Cranch,  504.  It  will  therefore  lie 
to  a  district  court  refusing  to  proceed  to  judgment  in  a  case  subject  to  the  appellate 
jurisdiction  of  the  Circuit  Court.  Smith  u.  Jackson,  1  Paine,  453.  It  is  a  general 
principle  of  the  common  law,  that  where  a  limited  authority  is  given,  if  the  party  to 
whom  it  is  given  extends  his  jurisdiction  to  objects  not  within  it,  his  warrant  will  be 
no  protection  to  the  ofiBcers  who'act  under  it.  Morrell  v.  Martin,  3  Manning  & 
Granger,  581. 

(c)  Art.  1,  sec.  8. 


1  The  mere  fact  that  the  subject  matter  of  a  contract  is  a  patent  right  does  not  bring  it 
within  the  jurisdiction  of  the  courts  of  the  United  States.  Burr  v.  Gregory,  2  Paine,  C. 
C.  426.  Goodyear  ».  Day,  1  Blatchf.  C.  C.  565.  The  jurisdiction  of  the  circuit  courts 
extends  to  cases  arising  under  the  patent  laws  irrespective  of  the  citizenship  of  the  parties 
or  of  the  amount  involved.    Allen  v.  Blunt,  1  Blatchf.  C.  C.  480. 
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district  judges ;  and  it  seems  to  be  practically  settled,  since  the 
act  of  1801,  that  congress,  may,  in  their  discretion,  abolish  the 
inferior  courts,  and  create  new  ones  under  a  different  organ- 
ization. ' 

The  district  courts  have,  exclusive  of  the  state  courts, 
'  cognizance  of  all  lesser  crimes  and  offences,  cognizable  *  304 
under  the  authority  of  the  United  States,  and  committed 
within  their  respective  districts,  or  upon  the  high  seas,  and 
which  are  punishable  by  fine  not  exceeding  one  hundred  doUars, 
by  imprisonment  not  exceeding  sis  months,  or  when  corporal 
punishment,  not  exceeding  thirty  stripes,  is  to  be  inflicted.(a) 
They  have  also  exclusive  original  cognizance  of  all  civU  causes 
of  admiralty  and  maritime  jurisdiction,  including  all  seizures 
under  imposts,  navigation,  or  trade-laws  of  the  United  States, 
where  the  seizures  are  made  upon  the  high  seas,  or  on  waters 
within  their  districts  navigable  from  the  sea  with  vessels  of  ten 
or  more  tons  burden ;  (b)  and  also  of  all  other  seizures  made 
under  the  laws  of  the  United  States ;  and  also  of  all  suits  for 
penalties  and  forfeitures  incurred  under  those  laws.  They  have 
also  cognizance,  concurrent  with  the  circuit  courts  and  the  state 
courts,  of  causes  where  an  alien  sues  for  a  tort  committed  in 
violation  of  the  law  of  nations,  or  of  a  treaty  of  the  United 
States ;  and  of  all  suits  at  common  law,  in  which  the  United 
States  are  plaintiffs,  and  the  matter  in  dispute  amounts,  exclu- 
sive of  costs,  to  two  hundred  dollars.  They  have  jurisdiction, 
likewise,  exclusive  of  the  courts  of  the  several  states,  of  all  suits 
against  consuls  or  vice-consuls,  except  for  offences  above  the 
magnitude  which  has  been  mentioned.(c)     They  have  also  cog- 


(a)  By  the  act  of  congress  of  August  23d,  1842,  c.  188,  and  of  August  8th,  1846, 
c.  98,  the  district  courts  were  declared  to  have  concurrent  jurisdiction  with  the  cir- 
cuit courts,  of  all  crimes  and  offences  against  the  United  States,  the  punishment  of 
which  is  not  capital. 

(6)  The  exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction  is  understood  to  be  exclusive  as  between  the  district  and  circuit  courts,  and 
that  the  jurisdiction  may  be  concurrent  with  courts  of  common  law,  in  cases  in  wliich 
a  common-law  remedy  may  be  adequate  and  proper,  inasmuch  as  the  judiciary  act  of 
1789,  sec.  9,  when  on  this  very  point,  "  saves  to  suitors,  in  all  cases,  the  right  of  a 
common-law  remedy,  where  the  common  law  is  competent  to  give  it." 

(c)  Act  of  congress  of  September  24th,  1789,  c.  20,  sec.  9.  By  act  of  congress  of 
August  8th,  1846,  c.  105,  the  district  and  circuit  courts,  and  the  commissioners  to 

VOL.  I.  29 
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nizance  of  complaints  by  whomsoever  instituted,  in  cases  of 
captures  made  within  the  waters  of  the  United  States,  or  within 
a  marine  leagne  of  its  coast ;  (a)  and  to  repeal  parents  unduly 
obtained.(6) 

The  judges  of  the  district  courts  have,  also,  in  cases  where 
the  party  has  not  had  a  reasonable  time  to  apply  to  the  Circuit 
Court,' as  full  power  to  grant  writs  of  injunction  to  operate  within 
their  respective  districts,  as  is  exercised  by  the  judges  of 
*  305  the  Supreme  Court,  and  to  continue  until  the  '  next  Cir- 
cuit Court.(c)  They  may  also  grant  injunctions,  in  par- 
ticular cases,  under  the  act  for  the  better  orgamzaticm  of  the 
treaswy  department.{d) 

In  addition  to  these  general  powers  vested  in  the  district 
courts,  they  have,  in  those  cases  where  the  districts  are  so 
situated  as  not  to  permit  conveniently  the  presence  of  a  judge 
of  the  Supreme  Court,  the  powers  of  a  circuit  court  superadded 
to  their  ordinary  powers  of  a  district  court. (e) 

To  guard  against  the  inconvenience  of  a  difference  of  opinion 
between  the  circuit  judge  and  the  district  judge,  when  holding 
together  a  circuit  court,  it  is  provided  by  law,  that  in  all  cases 
of  appeal  or  error,  from  the  district  to  the  circuit  court,  judg- 
ment is  to  be  rendered  in  conformity  to  the  opinion  of  the  judge 
of  the  Supreme  Court  presiding  in  such  circuit  court.  And  in 
aU  other  cases  of  a  disagreement  of  opinion  between  the  circuit 
and  district  judges,  the  point  may  be  certified  into  the  Supreme 
Court  for  its  decision ;  ^  but  in  no  case  shall  imprisonment  be 


take  affidavits,  &c.,  have  jurisdiction,  as  justices  of  the  peace,  against  oflfenders  against 
the  United  States,  and,  on  the  application  of  foreign  consuls  and  commercial  agents, 
to  enforce  their  awards  and  decrees  by  arrest  and  imprisonment,  &c. 

(a)  Act  of  April  20th,  1818,  c.  88,  sec.  7. 

(6)  Act  of  February  21st,  1793,  c.  49,  sec.  10.  By  the  act  of  congress  of  August 
23d,  1842,  c.  188,  the  district  courts,  as  courts  of  admiralty,  and  the  circuit  courts, 
as  courts  of  equity,  are  to  be  deemed  always  open  for  the  purpose  of  filing  pleadings 
and  issuing  processes,  and  for  interlocutory  motions  and  orders. 

(c)  Act  of  February  13th,  1807,  c.  13,  sec.  1. 

{d)  Act  of  congress  of  May  15th,  1820,  u.  107,  sec.  4  and  5. 

(e)  Act  of  February,  19th,  1831,  c.  28. 

1  The  question  upon  which  the  disagreement  takes  place,  must  be  specifically  stated.  It 
is  not  sufficient  to  certify,  generally,  that  the  judges  disagreed  upon  the  whole  case  as  to 
what  judgment  should  be  rendered.    Sadler  v.  HooTer,  7  How.  R.  646. 
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allowed,  or  punishment  be  inflicted,  where  the  judges  of  the 
Circuit  Court  are  divided  in  opinion  upon  the  question.(a) 

The  superior  courts  of  the  several  territories  of  the  United 
States,  in  which  no  district  court  is  established,  have  the  en- 
larged jurisdiction  of  circuit  courts,  subject  to  revision  by  writ 
of  error  and  appeal  to  the  Supreme  Court,  (b)  The  district  and 
territorial  judges  of  the  United  States  are  required  to  reside 
within  their  respective  jurisdictions  ;  and  no  federal  judge  can 
act  as  counsel,  or  be  engaged  in  the  practice  of  the  law.  (c) 

*(4.)  The  state  courts  are,  in  some  cases,  invested,     *306 
by  acts  of  congress,  with  the  cognizance  of  cases  aris- 
ing under  the  laws  of  the  United  .States.     By  the  acts      duties 

°  •'  vested  m 

of  March  8th,  1806,  and  April  21st,  1808,  and  March  state  courts. 
3d,  1815,  the  county  courts  within  or  adjoining  the 
revenue  districts  in  certain  parts  of  the  states  of  New  York, 
Pennsylvania,  and  Ohio,  were  authorized  to  take  cognizance  of 
prosecutions  for  fines,  penalties,  and  forfeitures,  arising  under 
the  revenue  laws  of  the  United  States ;  and  the  state  or  county 
courts  adjoining  any  collection  district,  in  relation  to  taxes  or 
internal  duties  which  may,  at  any  time  hereafter,  be  assessed, 
have  cognizance  of  all  suits  for  taxes,  duties,  fines,  penalties,  and 
forfeitures  arising  thereon,  (d) 

In  attending  to  this  general  survey  of  the  organization  of  the 
judiciary  establishment  of  the  United  States,  it  will  be  per- 
ceived, that  all  the  great  features  of  the  system  are  to  be  found 
in  the  act  of  congress  which  was  passed  in  September,  1789,  at 
the  first  session  of  the  first  congress  under  the  present  constitu- 
tion. That  act  has  stood  the  test  of  experience  since  that  time, 
with  very  little  alteration  or  improvement ;  and  this  fact  is  no 
small  evidence  of  the  wisdom  of  the  plan,  and  of  its  adaptation 
to  the  interest  and  convenience  of  the  country.  The  act  of 
1789  was  the  work  of  much  profound  reflection,  and  of  great 
legal  knowledge  ;  and  the  system  then  formed  and  reduced  to 
practice  has  been  so  successfal  and  so  beneficial  in  its  opera- 
tion, that  the  administration  of  justice  in  the  federal  courts  has 
been  constantly  rising  in  influence  and  reputation. 

(a)  Act  of  April  29th,  1802,  c.  31,  sec.  5,  6. 

(6)  Act  of  March  3d,  1805,  c.  38,  sec.  1. 

(c)  Act  of  December  18,  1812,  sec.  1.  {d)   Vide  infra,  pp.  400-405. 


340  JUEISPRTIBENCE   OF  [PART  H. 

The  principal  officers  of  the  courts  are  attorneys  and  coun- 
sellors, clerks  and  marshals. 

(1.)  Attorneys  and  counsel  are  regularly  admitted 
and  conn-  by  the  several  courts,  to  assist  the  parties  m  their  plead- 
ings, and  in  the  conduct  of  their  causes,  in  those  cases 

in  which  the  parties  do  not  appear  and  manage  their  own 
•307     causes  personally,  *as  they  are  expressly  permitted  to 

do.  (a)  This  privilege  conceded  to  parties,  though  reason- 
able in  itself,  is,  upon  the  whole,  useless  ;  and  the  necessity  of 
a  distinct  profession,  to  render  the  application  of  the  law  easy 
and  certain  to  every  individual  cascj  has  always  been  felt  in 
every  country  under  the  government  of  written  law.  As  prop- 
erty becomes  secure,  and  the  arts  are  cultivated,  and  commerce 
flourishes,  and  when  wealth  and  luxury  are  introduced,  and 
create  the  infinite  distinctions  and  refinements  of  civilized  life, 
the  law  will  gradually  and  necessarily  assume  the  character  of 
a  complicated  science,  requiring  for  its  application  the  skUl  and 
learning  of  a  particular  profession.  After  the  publication  of  the 
twelve  tables,  suitors  at  Rome  were  obliged  to  resort  to  the 
assistance  of  their  patrons,  and  judicial  proceedings  became  the 
study  and  practice  of  a  distinct  and  learned  body  of  men.  (b) 
The  division  of  advocates  into  attorneys  and  counsel  has  been 
adopted  &om  the  prevailing  usage  in  the  English  courts.  The 
business  of  the  former  is  to  carry  on  the  practical  and  more 
mechanical  paris  of  the  suit,  and  of  the  latter  to  draw  or  review 
and  correct  the  special  pleadings,  to  manage  the  cause  at  the 
trial,  and  also  during  the  whole  course  of  the  suit,  to  apply 
established  principles  of  law  to  the  exigencies  of  the  case.  In 
the  Supreme  Court  of  the  United  States,  the  two  degrees  of 
attorney  and  counsel  are  kept  separate,  and  no  person,  is  per- 
mitted to  practice  both  as  attorney  and  counsellor  in  that  court. 
This  was  by  a  rule  of  the  court  in  February,  1790 ;  and  when, 
afterwards,  in  August,  1801,  the  court  declared  that  counsellors 
might  be  admitted  as  attorneys,  on  taking  the  usual  oath,  this 
did  not  mean  or  imply,  that  if  a  counsellor  was  thus  admitted  as 
attorney,  he  could  continue  to  act  as  counsellor.    He  must  make 


(a)  Act  of  congress  of  September  24th,  1789,  sec.  35. 
(6)  Gravina,  de  Ortu  et  Prog.  Jnr.  Civ.  sec.  33,  40. 
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his  election  between  the  two  degrees.     In  all  the  other 
courts  of  the  United  States,  as  well  as  in  the  courts  *  of    *  308 
New  York  and  the  other  states,  the  same  person  can  be 
admitted  to  the  two  degrees  of  attorney  and  counsel,  and  exer- 
cise the  powers  of  each,  (a) 

Besides  the  ordinary  attorneys,  the  statute  has  directed  (b) 
that  a  meet  person,  learned  in  the  law,  be  appointed  to  act  as 
attorney-general  of  the  United  States ;  and  besides  special  and 
incidental  duties,  it  is  made  generally  his  duty  to  prosecute  and 
conduct  all  suits  in  the  Supreme  Court  in  which  the  United 
States  are  concerned,  and  to  give  his  advice  and  opinion  upon 
questions  of  law,  when  required  by  the  President  or  the  heads 
of  the  departments.^  Each  judicial  district  has  likewise  a 
public  officer  to  act  as  attorney  for  the  United  States  in  the 
district,  and  to  prosecute  all  delinquents  for  crimes  or  offences 
cognizable  under  the  authority  of  the  United  States,  and  to  pros- 
ecute all  civil  actions  within  his  district  in  which  the  United 
States  are  concerned,  (c) 

(2.)     Clerks   are   appointed   by  the   several  courts,   cierks. 
except  that  the  clerk  of  the  District  Court  is  ex  officio 


(a)  In  the  convention  which  met  in  the,  year  1836  to  revise  the  constitution  of  New 
York,  there  was  a  strong  effort  made  to  remove  all  impediments  to  the  free  admission 
of  all  persons  to  the  courts  of  justice  to  act  as  counsel  and  attorneys.  But  the  char- 
acter and  utility  of  the  profession  were  saved,  and  the  attempted  innovation  resulted 
in  the  constitutional  provision,  that  "any  male  citizen  of  the  age  of  21  years,  of  good 
moral  character,  and  who  possesses  the  requisite  qualifications  of  learning  and  ability, 
should  be  entitled  to  admission  to  practice  in  all  the  courts  of  this  state."  This  was 
leaving  the  rule  for  admission  to  be  essentially  as  it  before  existed,  for  it  must  of  ne- 
cessity belong  to  the  courts,  in  which  the  admission  is  applied  for,  to  judge  of  the  sat- 
isfactory test  of  the  good  moral  character  and  the  requisite  learning  and  ability  of  the 
candidates. 

The  courts  ought  to  be  vigilant  and  thorough  in  their  examination  respecting  the 
ability,  learning,  and  character  of  candidates  for  admission  to  practice  as  advocates  in 
the  courts.  The  interests  of  clients,  the  safety  of  the  community,  the  purity,  intelli- 
gence, and  integrity  of  the  administration  of  justice,  and,  indeed,  the  preservation  of 
all  our  constitutional  rights  and  liberties,  are  deeply  concerned  in  the  elevated,  moral, 
and  educational  standard  and  character  of  the  members  of  the  legal  profession. 

(5)  Act  of  congress  of  September  24th,  1789,  sec.  35. 

(c)  Ibid.     The  act  of  congress  of  29th  May,  1830,  c.  153,  sec.  1,  instituted  the 


1  See  an  elaborate  exposition  of  the'  office  and  duties  of  the  attorney-general  of  the 
United  States.    Opinions  of  the  Attorneys  General,  vol.  vii.  326. 
29* 
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clerk  of  the  Circuit  Court  in  such  district.  They  have  the 
custody  of  the  seal  and  records,  and  are  bound  to  sign  and  seal 
all  process,  and  to  record  the  proceedings  and  judgments  of  the 
courts.  And  this  is  a  trust  of  so  much  importance,  that,  in 
addition  to  the  ordinary  oath  of  office,  clerks  are  obliged  to  give 
security  to  the  public  for  the  faithful  performance  of  their 
duty,  (a)  To  guard  still  further  against  abuse  of  office,  all 
moneys  paid  into  the  circuit  or  district  courts,  or  received  by  the 
officers  in  cases  pending  therein,  are*required  to  be  immediately 
deposited  in  bank ;  and  no  money  can  be  drawn  out  of  the 
bank,  except  by  an  order  of  a  judge,  to  be  signed  by  him,  and 
certified  of  record  by  the  clerk.  The  clerks  are  likewise  bound, 
at  every  regular  session  of  the  courts,  to  exhibit  an  account  of 

aU  the  moneys  remaining  in  court,  (b) 
*  309  *  (3.)  Marshals  are  analogous  to  sheriffs  at  common 

law.  They  are  appointed  for  each  judicial  district 
by  the  President  and  senate,  for  the  term  of  four 
years,  but  are  removable  at  pleasure ;  and  it  is  the  duty  of  the 
marshal  to  attend  the  district  and  circuit  courts,  and  to  execute, 
within  the  district,  all  lawful  precepts  directed  to  him,  and  to 
command  all  requisite  assistance  in  the  execution  of  his  duty. 
There  are  also  various  special  duties  assigned  by  statute  to  the 
marshals.  The  appointment  of  deputies  is  a  power  incidental 
to  the  office,  and  the  marshal  is  responsible  civiliter  for  their 
conduct,  and  they  are  removable  not  only  at  his  pleasure^  but 
they  are  also  by  statute  made  removable  at  the  pleasure  of  the 
district  or  circuit  courts,  (c)  The  act  says,  that  the  marshal 
shall  be  removable  at  pleasure,  without  saying  by  whom  ;  and 


office  of  solicitor  of  the  treasury  ;  and  it  is  his  duty  to  direct  and  superintend  all  orders, 
suits  or  proceedings  in  law  or  eqiiity,  for  the  recovery  of  money,  chattels,  and  lands, 
in  the  name  and  for  the  use  of  the  United  States,  and  to  hare  charge  of  all  lands  and 
other  property  conveyed  to  the  United  States  in  payment  of  debts,  and  of  all  trusts 
created  for  their  use  in  payment  of  debts  due  to  them,  and  to  sell  and  dispose  of 
lands  assigned  to  the  United  States,  or  vested  in  them  by  mortgage  in  payment  of 
debts ;  and  to  instruct  the  district  attorneys,  marshals,  and  clerks  of  the  circuit  and 
district  courts,  in  relation  to  suits  in  which  the  United  States  are  concerned.  See  the 
act  aforesaid,  in  which  his  powers  and  duties  are  specifically  detailed. 

(a)  Act  of  congress  of  September  24th,  1789,  sec.  7. 

(b)  Act  of  March  3d,  1817,  c.  108. 

(c)  Act  of  congress  of  September  24th,  1789,  sec.  27. 
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on  the  first  organization  of  the  government,  it  was  made  a  ques- 
tion whether  the  power  of  removal,  in  case  of  officers  appointed 
to  hold  at  pleasure,  resided  anywhere  but  in  the  body  which 
appointed,  and  of  course  whether  the  consent  of  .the  senate  was 
not  requisite  to  remove.  This  was  the  construction  given  to 
the  constitution  while  it  was  pending  for  ratification  before  the 
state  conventions,  by  the  author  of  The  Federalist.  "  The  con- 
sent of  the  senate,"  The  Federalist  observes,  (a)  "  would  be  neces- 
sary to  displace  as  well  as  to  appoint ; "  and  he  goes  on  to 
observe,  that  "  those  who  can  best  estimate  the  value  of  a  steady 
administration,  will  be  most  disposed  to  prize  a  provision  which 
connects  the^ofiicial  existence  of  public  men  with  the  approba- 
tion or  disapprobation  of  that  body,  which,  from  the  great  per- 
manency of  its  own  composition,  wUl,  in  all  probability,  be  less 
subject  to  inconstancy  than  any  other  member  of  the  govern- 
ment." But  the  construction  which  was  given  to  the  constitu- 
tion by  congress,  after  great  consideration  and  discussion, 
was  different.  In  the  act  for  establishing  *  the  treasury  *  310 
department,  (b)  the  secretary  was  contemplated  as  being 
removable  from  office  by  the  President.  The  words  of  the  act 
are,  "  That  whenever  the  secretary  shall  be  removed  from  office 
by  the  President  of  the  United  States,  or  in  any  other  case  of 
vacancy  in  the  office,  the  assistant  shall  act,"  &c.  This 
amounted  to  a  legislative  construction  of  the  constitution,  and 
it  has  ever  since  been  acquiesced  in  and  acted  upon,  as  of 
decisive  authority  in  the  case.  It  applies  equally  to  every  other 
officer  of  government  appointed  by  the  President  and  senate, 
whose  term  of  duration  is  not  specially  declared.  It  is  sup- 
ported by  the  weighty  reason,  that  the  subordinate  officers  in 
the  executive  department  ought  to  hold  at  the  pleasure  of  the 
head  of  that  department,  because  he  is  invested  generally  with 
the  executive  authority,  and  every  participation  in  that  authority 
by  the  senate  was  an  exception  to  a  general  principle,  and 
ought  to  be  taken  strictly.  The  President  is  the  great  respon- 
sible officer  for  the  faithful  execution  of  the  law,  and  the  power 
of  removal  was  incidental  to  that  duty,  and  might  often  be 
requisite  to  fulfil  it. 

(a)  No.  77.  (6)  September  2(1,  1789,  sec.  7. 
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This  question  has  never  been  made  the  subject  of  judicial  dis- 
cussion ;  and  the  constraction  given  to  the  constitution  in  1789, 
has  continued  to  rest  on  this  loose,  incidental,  declaratory  opin- 
ion of  congress,  and  the  sense  and  practice  of  government  since 
that  time.  It  may  now  be  considered  as  firmly  and  definitely 
settled,  and  there  is  good  sense  and  practical  utility  in  the  con- 
struction. It  is,  however,  a  striking  fact  in  the  constitutional 
history  of  our  government,  that  a  power  so  transcendent  as  that 
is,  which  places  at  the  disposal  of  the  President  alone,  the  ten- 
ure of  every  executive  officer  appointed  by  the  President  and 
senate,  should  depend  upon  inference  merely,  and  should  hare 

been  gratuitously  declared  by  the  first  congress,  in  oppo- 
*311     sition  to  that  high  authority  of  the  'Federalist;  and 

should  have  been  supported  or  acquiesced  in  by  some  of 
those  distinguished  men  who  questioned  or  denied  the  power  of 
congress,  even  to  incorporate  a  national  bank,  (a) 

The  marshal  is  obliged  to  give  security  to  the  United  States 
in  twenty  thousand  dollars,  for  the  faithful  performance  of  the 
duties  of  his  office  by  himself  and  his  deputies,  and,  together 
with  his  deputies,  to  take  an  oath  of  office,  (b)  By  the  com- 
mon law,  the  death  of  the  principal  is  a  virtual  repeal  of  the 
authority  of  the  substitute  or  deputy;  but  to  guard  against  any 
inconvenience  which  might  arise  firom  the  operation  of  this 
principle,  and  to  prevent  the  mischiefs  of  a  vacancy  in  office, 
the  act  establishing  the  judicial  courts  has  provided,  that  in  case 
of  the  death  of  the  marshal,  his  deputies  shall  continue  in  office, 
unless  otherwise  especially  removed,  and  shall  execute  the  same 


(a)  As  the  instances  of  the  exercise  of  the  power  of  removal  from  office  hare  been 
multiplied  beyond  all  former  example,  under  President  Jackson's  administration,  the 
propriety  of  the  concession  of  the  power  itself,  by  the  first  congress,  has  been  strongly 
questioned.  It  is  in  the  power  of  congress,  at  any  time,  says  a  high  aathority,  to 
correct  the  extensive  operation  of  this  executive  power,  by  placing  the  appointment 
of  inferior  officers  (and  which  would  include  ninety-nine  out  of  a  hundred  of  the  lucra- 
tive offices  of  the  government)  in  other  hands.    3  Story's  Comm.  384-397. 

(6)-Act  of  Congress  of  September  24th,  1789,  sec.  27.  By  the  act  of  congress  of 
April  10th,  1806,  c.  21,  the  marshal's  bonds  are  to  be  filed  and  recorded  in  the  office 
of  the  clerk  of  the  District  Court  or  Circuit  Court  sitting  within  the  district ;  and 
suits  for  the  breach  of  the  condition  of  any  such  bond  may  be  instituted  in  the  name 
and  for  the  sole  use  of  the  person  injured  by  a  breach  of  the  condition  of  the  bond, 
and  judgments  on  the  bond  are  to  remain  as  a  security  for  the  benefit  of  any  person 
injured  by  the  breach  thereof. 
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in  the  name  of  the  deceased  marshal,  until  another  marshal 
shall  be  appointed  and  sworn.  So,  a  marshal,  when  removed 
from  office,  or  his  term  of  office  expires,  may  still  execute  all 
process  in  his  hands,  and  he  remains  responsible  for  his  pris- 
oners until  they  are  duly  delivered  over  to  his  successor,  (a) ' 
And  with  respect  to  the  custody  of  the  prisoners,  under  the  law 
of  the  United  States,  the  marshal  is  directed  to  deliver  his  pris- 
oners to  the  keeper  of  one  of  the  jails  of  the  state  in  which  he 
is  marshal,  in  cases  where  the  legislature  of  the  state,  in  con- 
formity with  the  recommendation  of  congress,  have  made  it  the 
duty  of  the  jailers  to  receive  them ;  but  where  they  have  not, 
the  marshal,  under  the  direction  of  the  district  judge,  is  to  pro- 
vide his  own  place  of  security,  (b) 


(a)  Ibid.  sec.  28. 

(6)  Resolutions  of  Congress,  September  23d,  1789,  and  March  3d,  1791.  See, 
also,  the  act  of  congress  of  January  6th,  1800,  and  1  Paine's  Rep.  368.  The  mar- 
shal is  bound  to  take  from  the  prisoner  under  United  States  process,  a  bond  for  the 
limits,  as  in  the  case  for  prisoners  under  state  process. 


'  Stewart  v.  Hamilton,  4  McLean,  534.    United  States  v.  Bank  of  Arkansas,  Hempst.  C- 
C.  460.    Doolittle'6  Lessee  v.  Bryan,  14  How.  U.  S.  563. 
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LECTURE   XV. 

OF   THE   ORIGINAL   AND   APPELLATE   JITRISDICTION   OF   THE    SUPREME 

COURT. 

Having  taken  a  general  view  of  the  great  departments  of  the 
government  of  the  United  States,  I  proceed  to  a  more  precise 
examination  of  its  powers  and  duties,  and  of  the  degree  of  sub- 
ordination under  which  the  state  governments  are  constitu- 
tionally placed.  ^ 
T,  ,  ,           The  constitution  of  the  United  States  is  an  instru- 

i  est  01  con- 
stitutional   ment  containing  the  grant  of  specific  powers,  and  the 

government  of  the  Union  cannot  claim  any  powers 
but  what  are  contained  in  the  grant,  and  given  either  expressly, 
or  by  necessary  implication.  The  powers  vested  in  the  state 
governments  by  their  respective  constitutions,  or  remaining  with 
the  people  of  the  several  states  prior  to  the  establishment  of  the 
constitution  of  the  United  States,  continue  unaltered  and  unim- 
paired, except  so  far  as  they  are  granted  to  the  United  States. 
We  are  to  ascertain  the  true  construction  of  the  constitution, 
and  the  precise  extent  of  the  residuary  authorities  of  the  seve- 
ral states,  by  the  declared  sense  and  practice  of  the  govern- 
ments respectively,  when  there  is  no  collision ;  and  in  aU  other 
cases  where  the  question  is  of  a  judicial  nature,  we  are  to  as- 
certain it  by  the  decisions  of  the  Supreme  Court  of  the  United 
States ;  and  those  decisions  ought  to  be  studied  and  universally 
understood,  in  respect  to  all  the  leading  questions  of  constitu- 
tional law.  {a)  The  people  of  the  United  States  have  declared 
the  constitution  to  be  the  supreme  law  of  the  land,  and  it  is 
entitled  to  universal  and  implicit  obedience.  Every  act  of  con- 
gress, and  every  act  of  the  legislatures  of  the  states,  and  every 


(a)  See  supra,  p.  243. 
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part  of  the  constitution  of  any  state,  which  are  repug- 
nant to  the  constitution  *  of  the  United  States,  are  neces-  *  314 
sarily  void.  This  is  a  clear  and  settled  principle  of  con- 
stitutional jurisprudence.  The  judicial  power  of  the  Union  is 
declared  to  extend  to  all  cases  in  law  and  equity  arising  under 
the  constitution ;  and  to  the  judicial  power  it  belongs,  whenever 
a  case  is  judicially  before  it,  to  determine  what  is  the  law  of  the 
land.  The  determination  of  the  Supreme  Court  of  the  United 
States,  in  every  such  case,  must  be  final  and  conclusive,  because 
the  constitution  gives  to  that  tribunal  the  power  to  decide,  and 
gives  no  appeal  from  the  decision. 

With  respect  to  the  judicial  power,  it  may  be  generally  ob- 
served, as  the  Supreme  Court  declared,  in  the  case  of  Turner  v. 
The  Bank  of  North' America,  {a)  that  the  disposal  of  the  judicial 
power,  except  in  a  few  specified  cases,  belongs  to  congress  ;  and 
the  courts  cannot  exercise  jurisdiction  in  every  case  to  which 
the  judicial  power  extends,  without  the  intervention  of  congress, 
who  are  not  bound  to  enlarge  the  jurisdiction  of  the  federal 
courts  to  every  subject  which  the  constitution  might  warrant. 
So,  again,  it  has  been  decided,  (b)  that  congress  has  not  dele- 
gated the  exercise  of  judicial  power  to  the  circuit  courts,  but  in 
certain  specific  cases.  Both  the  constitution  and  an  act  of 
congress  must  concv/r  in  conferring  power  upon  the  circuit 
courts.  A  considerable  portion  of  the  judicial  power,  placed  at 
the  disposal  of  congress  by  the  constitution,  has  been  inten- 
tionally permitted  to  lie  dormant,  by  not  being  called  into  action 
by  law.  (c)  The  11th  section  of  the  judiciary  act  of  1789,  giving 
jurisdiction  to  the  circuit  courts,  has  not  covered  the  whole 
ground  of  the  constitution,  and  those  courts  cannot,  for  instance, 
issue  a  mandamus,  but  in  those  cases  in  which  it  may  be  neces- 
sary to  the  exercise  of  their  jurisdiction,  {d) 

The  original  jurisdiction  of  the  Supreme  Court  is     original 
very  limited,  and  it  has  been  decided  that  congress  has  ifae'su™ 
no  power  to  extend  it.  (e)     It  is  confined  by  the  con-  "^^^^ 

(a)  4  Dallas,  8. 

(b)  M'Intire  v.  Wood,  7  Cranch,  504.  Livingston  v.  Van  Ingen,  1  Paine,  45. 
United  States  v.  Hudson  &  Goodwin,  7  Cranch,  32.  United  States  v.  Bcvans, 
3  Wheaton,  336. 

(c)  Conkling's  Treatise,  2d  edit.  68. 

(d)  Smith  V.  Jackson,  1  Paine's  Kep.  453. 

(e)  Marbury  v.  Madison,  1  Cranch,  137. 
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stitution  to  those  cases  -which  affect  ambassadors,  other "  pub- 
lic ministers  and  consuls,  and  to  those  in  which  a 
*315  state  is  a  party ;  (a)  and,  *it  has  been  made  a  question, 
whether  this  original  jurisdiction  of  the  Supreme  Court 
was  intended  by  the  constitution  to  be  exclusive.  The  judi- 
ciary act  of  1789  seems  to  have  considered  it  to  be  competent 
for  congress  to  vest  concurrent  jurisdiction,  in  those  specified 
cases,  in  other  courts ;  for  it  gave  a  concurrent  jurisdiction,  in 
some  of  those  cases,  to  the  circuit  courts,  (b)  In  the  case  of 
the  United  States  v.  Ravara,  (c)  this  point  arose  in  the  Circuit 
Court  for  Pennsylvania  district,  and  it  was  held  that  congress 
could  vest  a  concurrent  jurisdiction  in  other  courts,  of  those  very 
cases  over  which  the  Supreme  Court  had  original  jurisdiction; 
and  that  the  word  original  was  not  to  be  taken  to  imply  exclu- 
sive cognizance  of  the  cases  enumerated.  But  the  opinion  of 
the  Supreme  Court  of  the  United  States,  in  Marbv/ry  v.  Madi- 
son, {d)  goes  far  towards  establishing  the  principle  of  exclusive 
jurisdiction  in  the  Supreme  Court  in  all  those  cases  of  original 
jurisdiction.  This  last  case  was  considered,  in  Pennsylvania  v. 
Kosloff,  (e)  as  shaking  the  decision  in  the  case  of  Rava/ra  ;  and 
yet  the  question  was  still  left  in  doubt  by  the  Supreme  Court, 
in  the  case  of  the  United  States  v.  Ortega,  (/)  and  a  decision 
upon  it  was  purposely  waived,  {g) 

Admitting  this  original  jurisdiction  of  the  Supreme  Court 
may  be  shared  by  other  courts  in  the  discretion  of  congress,  it 
has  been  decided,  as  we  shall  presently  see,  that  this  original 
jurisdiction  cannot  be  enlarged,  and  that  the  Supreme  Court 
cannot  be  vested,  even  by  congress,  with  any  original  jurisdic- 
tion in  other  cases  than  those  described  in  the  constitution.  It 
is  the  appellate  jurisdiction  of  the  Supreme  Court  that  clothes 


(a)  Art.  3,  sec.  2. 

(b)  Act  of  congress,  September  24th,  1789,  sec.  13. 

(c)  2  Dallas,  297. 

(d)  1  Cranch,  137. 

(e)  5  Serg.  &  Rawie,  545. 
{/)  11  Wheaton,  467. 

(g)  In  the  official  opinion  of  the  attorney-general  of  the  United  States,  in  1797,  it 
was  held,  that  the  Supreme  Court  of  the  United  States  had  no  criminal  jurisdiction, 
until  given  by  statute,  and  that  it  was  capable  of  haying  it  conferred  by  law  in  the  case 
of  ambassadors,  &c.,  as  in  the  case  of  libels,  &c.  Opinions  of  the  Attorneys-General, 
(July  27th,  1797,)  vol.  i.  p.  42. 
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it  with  most  of  its  dignity  and  efficacy,  and  renders  it  a 
constant  object  of  attention  and  solicitude  on  the  '  part  of    *316 
the  governments  and  the  .people  of  the  several  states,  (a) 

(1.)  The  Supreme  Court  has  appellate  jurisdiction,  Appellate 
in  certain  cases,  over  final  decisions  in  the  state  courts,  j^^sdiction. 
but  it  has  no  power  to  review  its  own  decisions,  either  at  law 
or  in  equity.(6) 

We  have  seen  (c)  that,  by  the  act  of  congress  of  the  24th  of 
September,  1789,  sec.  25,  a  final  judgment  or  decree  in  any  suit 
in  the  highest  court  of  law  or  equity  of  a  state,  where  is  drawn 
in  question  the  validity  of  a  treaty,  and  the  decision  is  against 
its  validity ;  or  where  is  drawn  in  question  the  construction  of  a 
treaty,  and  the  decision  is  against  the  title,  right,  or  privilege  set 
up  or  claimed  under  it,  may  be  reexamined,  and  reversed  or 
affirmed  in  the  Supreme  Court  of  the  United  States,  upon  a 
writ  of  error ;  and,  upon  reversal,  the  cause  may  be  remanded 
for  final  decision,  or  the  Supreme  Court  may,  at  their  discretion, 
if  the  cause  shall  have  been  once  remanded  before,  proceed  to  a 
final  decision  of  the  same,  and  award  execution.  The  word 
final,  in  the  judiciary  act,  is  understood  to  apply  to  aU  judg- 
ments and  decrees  which  determine  the  particular  cause  ;  and  it 
is  not  to  be  confined  to  those  judgments  and  decrees  which  are 
so  final  as  to  terminate  all  further  or  renewed  litigation,  in  a  new 
suit  on  the  same  right.((^)^  Under  this  appellate  authority,  it 
was  declared,  in  the  case  of  Gierke  v.  Harwood,{e)  that  if  the 
highest  court  in  a  state  reverse  the  judgment  of  a  subordinate 


(a)  The  Imperial  Chamber  and  the  Aulic  Council  in  the  Germanic  constitution, 
were  tribunals  of  appellate  jurisdiction  only.  It  was  the  original  law  of  Germany,  that 
no  man  could  be  sued,  except  in  the  state  or  province  to  which  he  belonged.  1  Hal- 
lam  on  the  Middle  Ages,  371,  372. 

(6)  Washington  Bridge  Company  v.  Stewart,  3  Howard,  XJ.  S.  413. 

(c)  Supra.,  p.  299. 

(d)  Weston  v.  City  Council  of  Charleston,  2  Peters's  U.  S.  Rep.  449.  See  Judge 
Conkling's  Treatise  on  the  Courts  of  the  United  States,  2d  edit.  p.  23,  for  a  citation 
of  the  cases  on  this  point.  This  treatise  of  the  learned  judge  is  copious,  accurate,  and 
a  very  useful  digest  for  the  profession.  The  details  of  the  practice  of  the  courts  of 
the  United  States,  supported  by  a  fall  review  of  the  statutes,  judicial  decisions,  and 
rules  of  the  courts,  are  excellent. 

(c)  3  Dallas,  343. 

1  See  Forgay  «.  Conrad,  6  How.  U.  S.  201.    Pulliam  v.  Christian,  Id.  209. 
VOL.  I.  30 
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court,  and,  on  appeal  to  the  Supreme  Court  of  the  United 
States,  the  judgment  of  the  highest  state  court  be  in  its  turn  re- 
versed, it  becomes  a  mere  nullity,  and  the  mandate  for  execution 
may  issue  to  the  inferior  state  court.  But,  in  the  case  of  Fair- 
fax V.  Himter,{a)  a  writ  of  error  from  the  Supreme  Court  of  the 
United  States  was  awarded  to  the  Court  of  Appeals  of 
*317  Virgijiia,  upon  a  judgment  in  *that  court  against  the 
right  claimed  under  a  construction  of  the  treaties  made 
with  Great  Britain  in  1783  and  1794,  and  the  judgment  of  the 
Court  of  Appeals  was  reversed,  and  the  cause  remanded,  and 
the  Court  of  Appeals  below  were  required  to  cause  the  original 
judgment,  which  had  been  reversed  in  that  court,  to  be  carried 
into  due  execution.  The  Court  of  Appeals,  when  the  cause 
came  back  to  them,  resolved  that  the  appellate  power  of  the 
Supreme  Court  of  the  United  States  did  not  extend  to  that 
court,  and  that  so  much  of  the  act  of  congress  as  extended  the 
appellate  jurisdiction  of  the  Supreme  Coiurt  to  that  court,  was 
not  warranted  by  the  constitution ;  and  that  the  proceedings  in 
the  Supreme  Court  were  coram  non  judice  in  relation  to  that 
coiut;  and  they  consequently  declined  obedience  to  its  man- 
date. A  writ  of  error  was  awarded  upon  this  refusal,  and  the 
cause  came  up  again  before  the  Supreme  Court  of  the  United 
States,  in  a  case  in  which  the  judgment  of  the  court  below  drew 
in  question,  and  denied  the  validity  of  the  statute  of  the  United 
States,  authorizing  an  appeal  from  a  state  court.  (&) 

A  graver  question  could  scarcely  have  arisen  in  that  court,  or 
one  invoMng  considerations  of  higher  importance  and  delicacy, 
or  more  deeply  affecting  the  permanency  and  tranquillity  of  the 
American  Union.  In  the  opinion  which  was  delivered,  the 
court  observed,  that  the  constitution  unavoidably  dealt  in  gen- 
eral language,  and  did  not  enter  into  a  minute  specification  of 
powers,  or  declare  the  means  by  which  those  powers  were  to  be 
carried  into  execution.  This  would  have  been  a  perilous  and 
difficult,  if  not  an  impracticable  task ;  and  the  constitution  left 
it  to  congress,  from  time  to  time,  to  adopt  its  own  means  to 
effectuate  legitimate  objects,  and  to  mould  and  model  the  exer- 


(a)  7  Crancli,  608. 

(6)  Martin  v.  Hunter,  1  Wheaton,  304. 
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cise  of  its  powers,  as  its  own  wisdom  and  the  public  interest 
shoidd  require. 

The  judicial  power  of  the  United  States  is  declared  to  ex- 
tend to  all  cases  arising  under  treaties  made  under  the 
*  authority  of  the  United  States.  It  was  an  absolute  *  318 
grant  of  the  judicial  power  in  that  case,  and  it  was  com- 
petent for  the  people  of  this  country  to  invest  the  general  gov- 
ernment with  that,  or  with  any  other  powers  they  might  deem 
proper  and  necessary,  and  to  prohibit  the  states  from  the  exer- 
cise of  any  powers  which  were,  in  their  judgment,  incompati- 
ble with  the  objects  of  the  'general  compact.  Congress  were 
bound,  by  the  injunctions  of  the  constitution,  to  create  inferior 
courts,  in  which  to  vest  all  that  judicial  jurisdiction  which  was 
exclusively  vested  in  the  United  States,  and  of  which  the  Su- 
preme Court  cannot  take  any  other  than  an  appellate  cogniz- 
ance. The  whole  judicial  power  must  be  at  all  times  vested, 
either  in  an  original  or  appellate  form,  in  some  courts  created 
under  the  authority  of  the  United  States.  The  grant  of  the 
judicial  power  was  absolute,  and  it  was  imperative  upon  con- 
gress to  provide  for  the  appellate  jurisdiction  of  the  federal 
courts,  in  all  the  cases  in  which  judicial  power  was  exclusively 
granted  by  the  constitution,  and  not  given,  by  way  of  original 
jurisdiction,  to  the  Supreme  Court. 

The  court,  in  their  examination  of  the  judicial  power,  sup- 
posed that  the  constitution  took  a  distinction  between  two 
classes  of  enumerated  cases.  It  intended  that  the  judicial 
power,  either  in  an  original  or  appellate  form,  should  extend 
absolutely  to  all  cases  in  law  and  equity  arising  under  the  con- 
stitution, the  laws  of  the  United  States,  and  treaties  made 
under  their  authority ;  and  to  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls ;  and  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction ;  because  these  cases  were  of 
vital  importance  to  the  sovereignty  of  the  Union,  and  they  en- 
tered into  the  national  policy,  and  affected  the  national  rights, 
and  the  law  and  comity  of  nations.  The  original  or  appeEate 
jurisdiction  ought,  therefore,  to  be  commensurate  with  the  mis- 
chiefs intended  to  be  remedied,  and  the  policy  in  view.  But  in 
respect  to  another  class  of  cases,  the  constitution  seemed,  ex 
industria,  to  drop  the  word  all,  and  to  extend  the  juris- 
diction of  the  *  judiciary,  not  to  aU  controversies,  but  to    *319 
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controversies  in  which  the  United  States  were  a  party,  or 
between  two  or  more  states,  or  between  citizens  of  different 
states,  &c.,  and  to  leave  it  to  congress  to  qualify  the  jurisdic- 
tion, original  or  appellate,  in  such  manner  as  public  policy 
might  dictate.^'  But  whatever  weight  might  be  due  to  that  dis- 
tinction, it  was  held  to  be  manifest,  that  the  judicial  power  was, 
unavoidably,  in  some  cases,  exclusive  of  all  state  authority, 
and,  in  all  others,  might  be  made  so  at  the  election  of  congress. 
The  judiciary  act,  throughout  every  part  of  it,  and  particularly 
in  the  9th,  11th,  and  13th  sections,  assumed,  that  in  all  cases  to 
which  the  judicial  powers  of  the  tJnited  States  extended,  con- 
gress might  rightfully  vest  exclusive  jurisdiction  in  their  own 
courts.  The  criminal,  and  the  admiralty  and  maritime  juris- 
diction, must  be  exclusive;  and  it  was  only  in  those  cases 
where,  previous  to  the  constitution,  state  tribunals  possessed 
jurisdiction  independent  of  national  authority,  that  they  could 
now  constitutionally  exercise  a  concurrent  jurisdiction.  ■ 

The  exercise  of  appellate  jurisdiction  was  not  limited  by  the 
constitution  to  the  Supreme  Court.  Congress  might  create  a 
succession  of  inferior  tribunals,  in  each  of  which  it  might  vest 
appellate,  as  well  as  original  jurisdiction.  The  appellate  juris- 
diction of  the  Supreme  Court,  in  cases  where  it  had  not  original 
jurisdiction,  was  declared  to  be  subject  to  such  exceptions  and 
regulations  as  congress  might  prescribe.  It  remained,  therefore, 
entirely  in  the  discretion  of  congress,  to  cause  the  judicial  power 
to  be  exercised  in  every  variety  of  form  of  appellate  jurisdic- 
tion, and  the  appellate  power  was  not  limited  to  cases  pending 
in  the  courts  of  the  United  States.  If  it  had  been  limited  to 
cases  in  those  courts,  it  would  necessarily  follow,  that  the  juris- 
diction of  the  federal  courts  must  have  been  exclusive  of  state 
courts,  in  all  the  cases  enumerated  in  the  constitution.  If  the 
judicial  power  of  the  United  States  extends  to  all  cases  arising 
under  the  constitution,  laws,  and  treaties   of  the  Union,  and 

to   all  cases   of   admiralty   and   maritime  jurisdiction, 
*  320    *  the  state  courts  could  not,  consistently  with  the  express 

grant  in  the  constitution,  entertain  any  jurisdiction  in 

1  In  Florida  v.  Georgia,  17  How.  U.  S.  478,  the  jurisdiction  of  the  Supreme  Court 
over  suits  between  states,  or  suits  to  which  the  United  States  are  a  party,  is  exam- 
ined at  length  in  the  prevailing  opinion  of  the  court  and  in  the  dissenting  opinions  of  the 
minority. 
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those  cases,  without  the  right  of  appeal.  If  the  state  courts 
might  entertain  concurrent  jurisdiction  over  any  of  those  cases 
without  control,  then  the  appellate  jurisdiction  of  the  United 
States,  as  to  such  cases,  would  have  no  existence,  which  would 
be  contrary  to  the  manifest  intent  of  the  constitution.  The  ap- 
pellate power  of  the  federal  courts  must  extend  to  the  state 
courts,  so  long  as  the  state  courts  entertain  any  concurrent 
jurisdiction  over  the  cases  which  the  constitution  has  declared 
shall  fall  within  the  cognizance  of  the  judicial  power.  It  is 
very  plain  that  the  constitution  did  contemplate  that  cases  with- 
in the  judicial  cognizance  of  the  United  States  would  arise  in 
the  state  courts,  in  the  exercise  of  their  ordinary  jurisdiction ; 
and  that  the  state  courts  would  incidentally  take  cognizance  of 
the  cases  arising  under  the  constitution,  the  laws  and  the  trea- 
ties of  the  United  States ;  and  as  the  judicial  power  of  the  Uni- 
ted States  extended  to  all  such  cases,  by  the  very  terms  of  the 
constitution,  it  followed,  as  a  necessary  consequence,  that  the 
appellate  jurisdiction  of  the  courts  of  the  United  States  must 
and  did  extend  to  the  state  tribunals,  and  attach  upon  every 
case  within  the  cognizance  of  the  judicial  power. 

AH  the  enumerated  cases  of  federal  cognizance  are  those 
which  touch  the  safety,  peace,  and  sovereignty  of  the  nation,  or 
which  presume  that  state  attachments,  state  prejudices,  state 
jealousies,  and  state  interests,  might  sometimes  obstruct  or 
control  the  regular  administration  of  justice.  The  appellate 
power,  in  all  these  cases,  is  founded  on  the  clearest  principles  of 
policy  and  wisdom,  and  is  deemed  requisite  to  fulfil  effectually 
the  great  and  beneficent  ends  of  the  constitution.  It  is  like- 
wise necessary,  in  order  to  preserve  uniformity  of  decision 
throughout  the  United  States,  upon  all  subjects  within  the  pur- 
view of  the  constitution ;  and  the  mischiefs  of  opposite  con- 
structions and  contradictory  decisions  in  the  different  states,  on 
aU  these  points  of  general  concern,  would  be  deplorable. 

*  The  right  of  removal  of  a  cause  from  a  state  court  *  321 
by  a  defendant,  who  is  entitled  to  try  his  rights  and 
assert  his  privileges  in  the  national  forum,  is  also  the  exercise 
of  appellate  jurisdiction ;  and  the  right  of  removal  of  a  cause 
may  exist  before  or  after  "judgment,  in  the  discretion  of  con- 
gress. The  Supreme  Court,  by  a  train  of  reasoning  which  ap- 
30* 
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pears  to  be  unanswerable  and  conclusive,  came  to  the  decision, 
that  the  appellate  power  of  the  United  States  did  extend  to 
cases  pending  in  the  state  courts,  and  that  the  25th  section  of 
the  judiciary  act  of  1789,  authorizing  the  exercise  of  this 
jurisdiction  in  the  specified  cases  by  a  writ  of  error,  was  sup- 
ported by  the  letter  and  spirit  of  the  constitution.  The  judg- 
ment of  the  Court  of  Appeals  in  Virginia,  rendered  on  the 
mandate  in  the  cause,  and  denying  the  appellate  jurisdiction  of 
the  Supreme  Court,  was  consequently  reversed,  and  the  judg- 
ment of  the  District  Court  in  Virginia,  which  the  Court  of 
Appeals  in  Virginia  had  reversed,  was  affirmed. 

Whether  the  Supreme  Court  had  authority  to  issue  the  com- 
pulsory process  of  mcmdamus  to  the  state  courts,  to  enforce  the 
judgment  of  reversal,  was  a  question  which  the  court  did  not 
think  it  necessary  to  discuss  or  decide ;  and  one  of  the  judges, 
in  the  separate  opinion  which  he  gave  in  the  cause,  seemed  to 
think  that  the  Supreme  Court,  in  the  exercise  of  its  appellate 
jurisdiction,  was  supreme  over  the  parties  and  over  the  case,  but 
that  it  had  no  compulsory  control  over  the  state  tribunals.  The 
court  itself  gave  no  intimation  of  an  opinion  whether  it  could 
or  could  not  lawfully  resort  to  compulsory  or  restrictive  process, 
operating  in  personam  upon  the  state  tribunals ;  and  it  was  no 
doubt  deemed  discreet  not  to  assert  more  authority  constitution- 
ally vested  in  the  court,  than  was  necessary  for  the  occasion. 
If  the  appellate  jurisdiction  be  founded,  as  it  no  doubt  was  in 
that  case,  on  a  solid  basis,  it  would  seem  to  carry  with  it,  as  of 
course,  aU  the  coercive  power  incident  to  every  such  jurisdic- 
tion, and  requisite  to  support  it. 
*  322  *  (2.)  Another  question  which  was  largely  discussed 
and  profoundly  considered  by  the  Supreme  Court,  was 
Writ  of  touching  its  authority  to  issue  a  mandamus,  when 
mandamus,  j^^^  arising  in  a  case  under  its  appellate  jurisdiction, 
and  when  not  required  in  the  exercise  of  its  original  jurisdic- 
tion. In  the  case  of  Mwrbv/ry  v.  Madison,(a)  the  plaintiff  had 
been  nominated  by  the  President,  and,  by  and  with  the  advice 
and  consent  of  the  senate,  had  been  appointed  a  justice  of  the 
peace  for  the  District  of  Columbia,  and  the  appointment  had 


(a)  1  Cranch,  137. 
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been  made  complete  and  absolute  by  the  President's  signature 
to  the  commission,  and  the  commission  had  been  made  com- 
plete by  affixing  to  it  the  seal  of  the  United  States.  The  secre- 
tary of  state,  after  aU  this,  withheld  the  commission,  and  the 
withholding  of  it  was  adjudged  to  be  a  violation  of  a  vested 
legal  right,  for  which  the  plaintiff  was  entitled  to  a  remedy  by 
mandamus ;  and  the  only  question  was,  whether  the  mandamms 
could  constitutionally  issue  from  the  Supreme  Court,  (a) 

The  judiciary  act,  sec.  13,  authorized  the  Supreme  Court  to 
issue  writs  of  mandamus  in  cases  warranted  by  the  principles 
and  usages  of  law,  to  any  courts  appointed,  or  persons  holding 
office,  under  the  authority  of  the  United  States.  There  was 
no  doubt  that  the  act  applied  to  the  case,  and  gave  the  power, 
if  the  law  was  constitutional ;  but  the  court  was  of  opinion  that 
the  act,  in  this  respect,  was  not  warranted  by  the  constitution, 
because  the  issuing  of  a  mandamus  in  this  case  would  be  an 
exercise  of  original  jurisdiction  not  within  the  constitution,  and 
congress  had  not  power  to  give  original  jurisdiction  to  the 
Supreme  Court  in  other  cases  than  those  described  in  the  con- 
stitution. It  had  not  authority  to  give  to  the  Supreme  Court 
appellate  jurisdiction,  where  the  constitution  had  declared  that 
its  jurisdiction  should  be  original,  nor  original  jurisdiction  where 
the  constitution  had  declared  it  should  be  appellate.    To  enable 


(a)  In  the  case  of  Kendall  v.  The  Tlnited  States,  12  Peters,  524,  it  was  decided, 
that  the  Circuit  Court  for  the  District  of  Columbia  had  authority  to  issue  and  enforce 
obedience  to  a  mandamus,  requiring  the  performance  of  a  mere  ministerial  act  by  the 
postmaster-general,  and  which  neither  he  nor  the  President  had  any  authority  to  deny 
or  control ;  for  the  postmaster-general  is  not  subject  to  the  direction  and  control  of 
the  President,  with  respect  to  the  execution  of  duties  imposed  upon  him  by  law.i 
The  President  has  no  dispensing  power  over  the  law,  nor  will  a  mandamus  lie  to  cor- 
rect the  erroneous  judgment  of  an  inferior  court.  It  is  not  the  process  to  review 
judicial  errors  of  any  kind.  Ex  parte  Hoyt,  13  Peters,  279.  Ex  parte  Whitney, 
lb.  404.  This  is  a  settled  principle  in  English  and  American  law.  The  King  v.  Jus- 
tices of  Monmouthshire,  7  Dowl.  &  Ryl.  334.  Judges  of  Oneida  v.  The  People, 
18  Wendell,  79.     The  People  v.  Judges  of  Dutchess  C.  P.  20  lb.  658. 

1  A  mandamus  against  the  secretary  of  the  navy  will  not  lie,  at  the  instance  of  an  officer, 
to  enforce  the  payment  of  his  salary.  The  duties  of  the  secretary  in  making  such  pay- 
ments are  not  merely  ministerial,  but  are  official  and  to  some  extent  discretionary,  and  the 
judicial  department  has  no  power  to  interfere  with  their  discharge.  Brashear  v.  Mason,  6 
How.  E.  92.  See,  also,  Keeside  v.  Walker,  11  How.  U.  S.  272.  United  States  v.  Guthrie, 
17  How.  U.  S.  284. 
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the  coiirt  to  issue  a  mandamus,  it  must  be  shown  to  be  an 
*  323  exercise,  or  *  necessary  to  an  exercise,  of  appellate  juris- 
diction. 
'  The  Supreme  Court  may  accordingly  issue  a  mamdamus  to  a 
Circuit  Court  of  the  United  States,  commanding  it  to  sign  a 
bill  of  exceptions,  for  this  is  an  exercise  of  power  warranted  by 
the  principles  and  usages  of  law.  {a) 

(3.)  The  constitution  gives  to  the  Supreme  Court 
state  is  a  original  jurisdiction  in  those  cases  in  which  a  state 
^"^'  shall  be  a  party;  and  in  Fowler  v.  Lindsey,  (b)  the 
question  arose,  when  a  state  was  to  be  considered  a  party.  The 
parties  in  that  suit  claimed  title  to  lands  under  grants  from 
different  states.  The  plaintiff  brought  his  ejectment  in  the 
Circuit  Court  of  Connecticut,  claiming  title  under  a  grant  from 
that  state,  and  under  a  claim  that  the  lands  lay  within  the  juris- 
diction of  that  state.  The  defendant  claimed  title  under  a 
grant  from  New  York,  and  on  the  ground  that  the  lands  lay 
within  the  rightful  as  well  as  actual  jurisdiction  of  New  York. 
The  court  laid  down  this  rule  on  the  subject  of  the  jurisdiction 
of  the  Supreme  Court,  on  account  of  the  interest  that  a  state 
has  in  the  controversy,  that  it  must  be  a  case  in  which  a  state 
is  either  nominally  or  substantially  the  party ;  and  that  it  is  not 
suflScient  that  the  state  may  be  consequentially  affected,  as 
being  bound  to  make  retribution  to  her  grantee  upon  the  event 
of  eviction.  Though  there  may  be  a  controversy  relative  to  soil 
or  jurisdiction  between  two  states,  yet  if  that  controversy  occurs 
in  a  suit  between  two  individuals,  to  which  neither  of  the  states 
is  a  party  upon  the  record,  it  is  not  a  case  within  the  original 
jurisdiction  of  the  Supreme  Court,  because  the  states  may  con- 
test the  right  of  soil  in  the  Supreme  Court  at  any  time,  not- 


(a)  Ex  parte  Crane  and' another,  5  Peters's  V.  S.  Kep.  190.  In  the  case  of  Barry 
V.  Mercein,  (5  How.  U.  S.  103,)  in  the  Supreme  Court  of  the  United  States,  at  Washing- 
ton, January,  1847,  it  was  adjudged  that  a  writ  of  error  would  not  lie  to  the  Supreme 
Court,  upon  the  judgment  of  a  Circuit  Court,  refusing  to  grant  a  writ  of  habeas  corpus, 
in  a  case  of  a  father  claiming  from  the  mother  his  infant  daughter.  The  case  did  not 
come  within  the  provision  of  the  22d  section  of  the  judiciary  act  of  1789.  The  case 
was  not  within  the  limits  assigned  by  the  act  of  congress  to  the  appellate  jurisdiction 
of  the  Supreme  Court. 

(6)  3  Dallas,  411. 
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• 

withstanding  a  decision  in  the  suit  between  the  individuals. 
Nor  will  a  decision  as  to  the  right  of  soil  between  indi- 
viduals aifect  the  right  of  the  state  as  to  *  jurisdiction  ;  *  324 
and  that  jurisdiction  may  remain  unimpaired,  though  the 
state  may  have  parted  with  the  right  of  soil.  In  such  a  case 
the  Supreme  Court  would  not  allow  an  injunction,  on  a  bill 
filed  by  the  state  of  New  York  against  the  state  of  Connecticut, 
to  stay  proceedings  in  the  ejectment  suit  between  individuals, 
though  a  general  claim  of  soil  and  jurisdiction  was  involved  in 
the  private  suit,  because  the  state  of  New  York  was  not  a 
party  to  the  suit  in  the  Circuit  Court,  nor  interested  in  the 
decision,  (a) 

(4.)  The  appellate  jurisdiction  of  the  Supreme  Court  Appellate 
exists  only  in  those  cases  in  which  it  is  affirmatively  Jurisdiction 
given.  In  the  case  of  Wisca/rt  v.  Dauchy,  (b)  the  congress. 
Supreme  Court  considered  that  its  whole  appellate 
jurisdiction  depended  upon  the  regulations  of  congress,  as  that 
jurisdiction  was  given  by  the  constitution  in  a  qualified  manner. 
The  Supreme  Court  was  to  have  appellate  jurisdiction,  "  with 
such  exceptions  and  under  such  regulations  as  congress  should 
make  ; "  and  if  congress  had  not  provided  any  rule  to  regulate 
the  proceedings  on  appeal,  the  court  could  not  exercise  an 
appellate  jurisdiction ;  and  if  a  rule  be  provided,  the  court  could 
not  depart  from  it.  In  pursuance  of  this  principle,  the  court 
decided,  in  Clarke  v.  Bazadone,  (c)  that  a  writ  of  error  did  not 
lie  to  that  court  from  a  comrt  of  the  United  States  territory- 
northwest  of  the  Ohio,  because  the  act  of  congress  had  not 
authorized  an  appeal  or  writ  of  error  from  such  a  court.  It  was 
urged,  that  the  judicial  power  extended  to  all  cases  arising 
under  the  constitution,  and  that  where  a  Supreme  Court  had 
not  original,  it  had  appellate  jurisdiction,  with  such  exceptions 
and  under  such  regulations  as  congress  should  make  ;  and  that 
the   appellate   power  was   derived  from  the  constitution,  and 


(o)  New  York  v.  Connecticut,  4  Dallas,  3.  In  the  case  of  The  State  of  Ehode 
Island  V.  The  State  of  Massachusetts,  12  Peters,  657,  it  was  decided,  after  a  very 
elaborate  discussion,  that  the  Supreme  Court  had  jurisdiction  to  ascertain  and  estab- 
lish boundaries  between  two  states,  and  to  restore  and  confirm  rights  of  sovereignty 
and  jurisdiction. 

(6)  3  Dallas,  321.  (c)   1  Cranch,  212. 
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must  be  fall  and  complete,  in  all  cases  appertaining  to 
*325  the  federal  judiciary,  *  where  congress  had  nob  bylaw- 
interfered  and  controlled  it,  by  exceptions  and  regulations. 
The  court,  however,  adhered  to  the  doctrine  which  they  had 
before  laid  down,  and  proceeded  upon  the  principle,  that  though 
the  appellate  powers  of  the  court  were  given  by  the  constitu- 
tion, they  were  limited  entirely  by  the  judiciary  statutes,  which 
are  to  be  understood  as  making  exceptions  to  the  appellate 
jurisdiction  of  the  court,  and  to  imply  a  negative  on  the  exer- 
cise of  such  a  power,  in  every  case  but  those  in  which  it  is 
affirmatively  given  and  described  by  statute.  This  was  the 
principle  also  explicitly  declared  in  the  case  of  The  United 
States  V.  More,  (a)  and  in  the  case  of  Dn/rousseau  v.  The  United 
States,  (b)  In  the  first  of  those  cases,  the  rule  of  construction 
was  carried  to  the  extent  of  holding  that  no  appeal  or  wnt  of 
error  lay  in  a  criminal  case  from  the  Circuit  Court  of  the  Dis- 
trict of  Columbia,  because  the  appellate  jurisdiction,  as  to  that 
district,  applied,  by  the  terms  of  the  statute,  to  civil  cases  only. 
The  rule  was  afterwards,  in  ex  parte  Kearney,  (c)  laid  down 
generally,  that  the  Supreme  Court  had  no  appellate  jurisdiction 
ftom  circuit  courts  in  criminal  cases  confided  to  it  by  the  laws 
of  the  United  States.^  Nor  has  it  any  appellate  jurisdiction 
over  a  judgment  of  the  circuit  courts,  in  cases  brought  beforcit 
by  writ  of  error  from  a  district  court,  though  it  has  over  judg- 
ments and  decrees  of  the  circuit  courts,  in  suits  brought  before 
them  by  appeal  from  the  district  courts,  (d) 


(a)  3  Cranch,  159.  (5)  6  Cranch,  307. 

(c)  7  Wheaton,  38.  Ex  parte  Watkins,  3  Peters's  R.  193.  7  Peters's  TJ.  S.  Rep. 
568,  S.  P. 

{d)  United  States  v.  Goodwin,  7  Cranch,  108.  United  States  v.  Gordon,  Ibid.  28.7. 
But  see  supra,  p.  199,  now  altered  by  act  of  congress.  Mr.  Justice  Story,  in  the  case 
Ex  parte  Christy,  3  Howard,  292,  317,  stated  that  no  appeal  was  given  or  lies  from 
the  judgments  either  of  the  District  or  Circuit  Courts  in  criminal  cases.  So  it  was 
adjudged  that  the  Supreme  Court  has  no  power  of  appeal  from  the  decrees  of  the 
District  Court  sitting  in  bankruptcy,  nor  no  power  to  issue  a  prohibition,  except  when 
the  District  Court  is  proceeding  as  a  court  of  admiralty  and  maritime  jurisdiction. 
See,  also,  infra,  p.  383. 

1  The  U.  S.  Sup.  Court  has  no  power  of  revision  of  the  judgment  of  the  district  and 
circuit  courts,  in  criminal  cases,  except  in  cases  in  which  the  opinions  of  the  judges  in 
the  subordinate  tribunals  are  opposed.    Forsyth  v.  The  United  States,  9  How.  U.  S.  571. 
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(5.)  The  constitution  says,  that  the  iudicial  power       Judicial 

1     1,        ,        1   .        n  .   .  ,         ,  .        .  power    oon- 

shall  extend  to  all  cases  arising  under  the  constitution,  fined  to 
laws,  and  treaties  of  the  United  States ;  and  it  has  ing"  under 
been  made  a  question,  as  to  what  was  a  case  tution°tiea- 

arising  under  a  treaty.  In  *  Owings  v.  Nor-  *  326  f'®^'  ^"'^ 
wood,  (a)  there  was  an  ejectment  between 
two  citizens  of  Maryland,  for  lands  in  that  state ;  and  the  de- 
fendant set  up  an  outstanding  title  in  a  British  subject,  which 
he  contended  was  protected  by  the  British  treaty  of  1794.  The 
Court  of  Appeals  decided  against  the  title  thus  set  up ;  and  the 
Supreme  Court  of  the  United  States  held  that  not  to  be  a  case 
within  the  appellate  jurisdiction  of  the  court,  because  it  was  not 
a  case  arising  under  the  treaty.  The  treaty  itself  was  not  drawn 
in  question,  either  directly  or  incidentally.  The  title  in  ques- 
tion did  not  grow  out  of  the  treaty,  and  as  the  claim  was  not 
under  the  treaty,  the  title  was  not  protected  by  it ;  and  whether 
the  treaty  was  an  obstacle  to  the  recovery,  was  then  a  question 
exclusively  for  the  state  court,  (b) ' 

(6.)  The  judiciary  act  of  1789  required,  on  error  or  Appellate 
appeal  from  a  state  court,  that  the  error  assigned  ap-  •'oonfined^'to 
pear  on  the  face  of  the  record,  and  immediately  respect  J^e'record! 
some  question  affecting  the  yalidity  or  construction  of . 
the  constitution,  treaties,  statutes,  or  authorities  of  the  Union. 
Under  this  act,  it  is  not  necessary  that  the  record  should  state 
.  in  terms  the  misconstruction  of  the  authority  of  the  Union,  or 
that  it  was  drawn  in  question  ;  but  it  must  show  some  act  of 
congress  Applicable  to  the  case,  to  give  to  the  Supreme  Court 
appellate  jurisdiction.  It  will  be  sufficient,  if  it  be  apparent 
that  the  case,  in  point  of  law,  involved  one  of  the  questions  on 
which  the  appellate  jurisdiction  is  made  to  depend  by  the  25th 


(a)  5  Cranch,  344. 

(6J  A  case,  in  the  sense  of  the  constitution,  says  Mr.  Justice  Story,  ( Commentaries 
on  the  Constitution,  vol.  iii.  p.  507,)  is  a  suit  in  law  or  equity,  and  arises  when  some 
subject,  touching  the  constitution,  laws,  or  treaties  of  the  United  States,  is  submitted 
to  the  courts  by  a  party,  who  asserts  his  rights  in  the  form  prescribed  by  law.  See, 
also,  9  Wheaton,  819,  and  9  Peters,  224. 


1  Henderson  v.  Tennessee,  10  How.  U.  S.  311;  and  see  Gill  v,  Oliver's  Executors,  11 
How.  U.  S.  529.    Williams  v.  Oliver,  12  How.  U.  S.  111. 
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section  of  the  judiciary  act  of  1789,  and  that  the  state  court 
must  have  virtually  passed  upon  it.  (a)  But  the  court  has  been 
so  precise  upon  this  point,  that  in  Miller  v.  Nicholls,  (&)  notwith- 
standing it  was  believed  that  an  act  of  congress,  giving  the 
United  States  priority  in  cases  of  insolvency,  had  been 
*327  disregarded,  yet,  as  the  fact  of  insolvency  *did  not  ap- 
pear upon  record,  the  court  decided  that  they  could  not 
take  jurisdiction  of  the  case.  In  the  exercise  of  their  appellate 
jurisdiction,  the  Supreme  Court  can  only  take  notice  of  ques- 
tions arising  on  matters  of  fact  appearing  upon  the  record;  and 
in  all  cases  where  jurisdiction  depends  on  the  party,  it  is  the 
party  named  in  the  record,  (c) 

It  exists,  (7.)  The  appellate  jurisdiction  may  exist,  though  a 
stete^be  a  ^^^^^  ^^  ^  P^rty,  and  it  extends  to  a  final  judgment  in 
party.  g,  state  court,  on  a  case  arising  under  the  authority  of 
the  Union.  The  appellate  powers  of  the  federal  judiciary  over 
the  state  tribunals  was  again,  and  very  largely  discussed,  in  the 
case  of  Cohens  v.  Virginia ;  (d)  and  the  constitutional  authority 
of  the  appellate  jurisdiction  of  the  Supreme  Court  was  vindi- 
cated with  great  strength  of  argument  and  clearness  of  illustra- 
tion. The  question  arose  under  an  act  of  congress  instituting 
a  lottery  in  the  District  of  Columbia,  and  the  defendant  below 
was  criminally  prosecuted  for  selling  tickets  in  that  lottery,  con- 
trary to  an  act  of  the  legislature  of  Virginia.  Judgment  was 
rendered  against  him,  in  the  highest  court  of  the  state  in  which 
the  cause  was  cognizable,  though  he  claimed  the  protection  of 
the  act  of  congress.     A  writ  of  error  was  brought  upon  that 


(a)  Craig  v.  State  of  Missouri,  4  Peters's  V.  S.  Eep.  410.  In  Crowell  v.  Bandell, 
10  Peters,  368,  the  Supreme  Court  reviewed  all  the  cases  on  the  appellate  jurisdiction 
of  the  court  from  the  state  courts ;  and  it  was  decided,  that  to  give  the  court  appellate 
jurisdiction,  two  things  must  have  occurred,  and  be  apparent  in  the  record,  or  by 
necessary  inference  from  it;  (1.)  that  some  one  of  the  questions  stated  in  the  25th 
section  of  the  judiciary  act  of  1789,  did  arise  in  the  court  below,  and  (2.)  that  a  de- 
cision was  actually  made  thereon  by  the  same  court  in  the  manner  required  by  the 
section.  If  both  of  these  do  not  appear  on  the  record,  the  appellate  jurisdiction  fails. 
12  Peters,  507,  S.  P.  Ocean  Ins.  Co.  v.  PoUeys,  13  Peters,  157,  S.  P.  Coons  v.  Gal- 
lager,  15  Peters's  U.  S.  Eep.  18,  S.  P.     See,  also,  Conkling's  Treatise,  (2d  edit.)  26. 

(6)  4  Wheaton,  311. 

(c)  Governor  of  Georgia  v.  Madrazo;  1  Peters's  U.  S.  Rep.  110.  Hickie  v.  Starke, 
Ibid.  98.    Fisher  v.  Cockerell,  5  Ibid.  248. 

(d)  6  Wheaton,  264. 
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judgment  into  the  Supreme  Court  of  the  United  States,  on  the 
ground  that  the  prosecution  drew  in  qtfestion  the  validity  of  the 
statute  in  Virginia,  as  being  repugnant  to  a  law  of  the  United 
States,  and  that  the  decision  was  in  favor  of  the  state  law.  It 
was  made  a  great  point  in  the  case,  whether  the  Supreme  Court 
had  any  jurisdiction. 

The  court  decided,  that  its  appellate  jurisdiction  was  not 
excluded  by  the  character  of  the  parties,  one  of  them  being  a 
state,  and  the  other  a  citizen  of  the  state.  Jurisdiction  w^as 
given  to  the  coiurts  of  the  Union  in  two  classes  of  cases. 
*  In  the  first,  their  jurisdiction  depended  on  the  character  *  328 
of  the  cause,  whoever  might  be  the  parties  ;  and,  in  the 
second,  it  depended  entirely  on  the  character  of  the  parties,  and 
it  was  unimportant  what  might  be  the  subject  of  controversy. 
The  general  government,  though  limited  as  to  its  objects,  was 
supreme  with  respect  to  those  objects.  It  was  supreme  in  all 
cases  in  which  it  was  empowered  to  act.  A  case  arising  under 
the  constitution  and  laws  of  the  Union,  was  cognizable  in  the 
courts  of  the  Union,  whoever  might  be  the  parties  to  that  case. 
The  sovereignty  of  the  states  was  limited  or  surrendered,  in 
many  cases,  where  there  was  no  other  power  conferred  on  con- 
gress than  a  constructive  power  to  maintain  the  principles 
established  in  the  constitution.  One  of  the  instruments  by 
which  that  duty  might  be  peacefully  performed,  was  the  judicial 
department.  It  was  authorized  to  decide  all  cases  of  every 
description,  arising  under  the  constitution,  laws,  and  treaties  of 
the  Union  ;  and  from  this  general  grant  of  jurisdiction,  no  ex- 
ception is  made  of  those  cases  in  which  a  state  may  be  a  party. 
It  was  likewise  a  political  axiom,  that  the  judicial  power  of' 
every  well  constituted  government  must  be  coextensive  with 
the  legislative  power,  and  must  be  capable  of  deciding  every 
judicial  question  which  grows  out  of  the  constitution  and  laws. 
The  most  mischievous  consequences  would  follow,  from  the 
absence  of  appellate  jurisdiction  over  a  state  court,  where  a 
state  was  a  party,  for  it  would  prostrate  the  government  and 
laws  of  the  Union  at  the  feet  of  every  state.  The  powers  of 
the  government  could  not  be  executed  by  its  own  means,  in  any 
state  disposed  to  resist  its  execution  by  a  course  of  legislation. 
If  the  courts  of  the  Union  could  not  correct  the  judgments  of 

VOL.  I.  31 
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the  state  courts,  inflicting  penalties  under  state  laws,  upon  indi- 
viduals executing  the  laws  of  the  Union,  each  member  of  the 
confederacy  would  possess  a  veto  on  the  will  of  the  whole.  No 
government  ought  to  be  so  defective  in  its  organization,  as  not 

to  contain  within  itself  the  means  of  securing  the  execu- 
*  329    tion  of  its  own  laws.     If  '  each  state  was  left  at  liberty. 

to  put  its  own  construction  upon  the  constitutional 
powers  of  congress,  and  to  legislate  in  conformity  to  its  own 
opinion,  and  enforce  its  opinion  by  penalties,  and  to  resist  or 
defeat,  in  the  form  of  law,  the  legitimate^ne^sures  of  the  Union, 
it  would  destroy  the  constitution,  or  reduce  it  to  the  imbecility 
of  the  old  confederation.  To  prevent  such  mischief  and  ruin, 
the  constitution  of  the  United  States,  most  wisely  and  most 
clearly,  conferred  on  the  judicial  department  the  power  of  con- 
struing the  constitution  and  laws  in  every  case,  and  of  preserv- 
ing them  from  all  violation  from  every  quarter,  as  far  as  judicial 
decisions  could  preserve  them. 

The  case  before  the  court  was  one  in  which  jurisdiction  de- 
pended upon  the  character  of  the  cause,  as  it  was  a  case  arising 
under  the  law  of  the  Union.  It  was  not  an  ordinary  case  of  a 
controversy  between  a  state  and  one  of  its  citizens,  for  there 
the  jurisdiction  would  depend  upon  the  character  of  the  parties. 
The  court  concluded,  that  the  appellate  power  did  extend  to  the 
case,  though  a  state  was  a  party,  because  it  was  a  case  touch- 
ing the  validity  of  an  act  of  congress,  and  the  decision  of  the 
state  court  was  against  its  validity ;  and  in  aU  cases  arising 
under  the  constitution,  laws,  and  treaties  of  the  Union,  the  juris- 
diction of  the  court  may  be  exercised  in  an  appellate  form, 
though  a  state  be  a  party. 

The  court  observed,  that  the  amendment  to  the  constitution, 
declaring  that  the  judicial  power  was  not  to  be  construed  to 
extend  to  any  suit  in  law  or  equity  commenced  or  prosecuted 
against  a  state  by  individuals,  did  not  apply  to  a  writ  of  error, 
which  was  not  a  suit  against  a  state,  within  the  meaning  of  the 
constitution ;  and  the  jurisdiction  of  the  Supreme  Court,  in 
cases  arising  under  the  constitution,  laws,  and.  treaties  of  the 
Union,  may  be  exercised  by  a  writ  of  error  brought  upon  the 
judgment  of  a  state  court  The  United  States  are  one  nation 
and  one  people,  as  to  all  cases  and  powers  given  by  the  con- 
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stitution,  and  the  judicial  power  *  must  be  competent  *  330 
not  only  to  decide  on  the  vaKdity  of  the  constitution  or 
law  of  a  state,  if  it  be  repugnant  to  the  constitution  or  to  a  law 
of  the  United  States,  but  also  to  decide  on  the  judgment  of  a 
state  tribunal  enforcing  such  unconstitutional  law.  The  federal 
courts  must  either  possess  exclusive  jurisdiction  in  all  cases 
affecting  the  constitution  and  laws  and  treaties  of  the  Union,  or 
they  must  have  power  to  revise  the  judgments  rendered  on 
them  by  the  state  tribunals.  If  the  several  state  courts  had  final 
jurisdiction  over  the  same  cases,  arising  upon  the  same  laws, 
it  would  be  a  hydra  in  government,  from  which  nothing  but 
contradiction  and  confusion  could  proceed.  Nothing  can  be 
plainer  than  the  proposition,  that  the  Supreme  Court  of  the 
nation  must  have  power  to.  revise  the  decisions  of  local  tribu- 
nals on  questions  which  affect  the  nation,  or  the  most  important 
ends  of  the  government  might  be  defeated,  and  we  should  be  no 
longer  one  nation  for  any  efl&cient  purpose.  The  doctrine  would 
go  to  destroy  the  great  fundamental  principles  on  which  the 
fabric  of  the  Union  stands,  (a) 

We  have  now  finished  the  review  of  the  most  important 
points  that  have  arisen  in  the  jurisprudence  of  the  United 
States,  on  the  ^bject  of  the  original  and  appellate  jurisdiction 
of  the  Supreme  Court.  So  far  as  the  powers  of  that  court, 
under  the  constitution,  and  under  the  25th  section  of  the  judici- 
ary act  of  1789,  have  been  drawn  in  question,  they  have  been 
maintained  with  great  success,  and  with  an  equal  display  of 
dignity  and  discretion. 


(a)  In  Williams  v.  Norris,  and  Montgomery  v.  Hernandez,  12  Wheaton,  117,  129, 
under  the  25th  section  of  the  judiciary  act  of  1789,  c.  20,  it  was  held,  that  the  Supreme 
Court  has  no  appellate  jurisdiction,  unless  the  decision  in  the  state  court  be  against  the 
right  or  title  set  np  by  the  party  under  the  constitution  or  statute  of  the  United  States, 
and  the  title  depended  thereon  ;  or  unless  the  decision  be  in  favor  of  a  state  law,  when 
its  validity  was  questioned,  as  repugnant  to  the  constitution  of  the  United  States,  and 
the  right  of  the  party  depended  upon  the  state  law. 
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LECTURE  XVI. 

OF  THE  JURISDICTION  OF  THE  FEDERAL  COURTS  IN  RESPECT  TO  THE 
COMMON  LAW,  AND  IN  RESPECT  TO  PARTIES. 

(1.)  It  has  been  a  subject  of  much  discussion  whether  the 
courts  of  the  United  States  have  a  common-law  jurisdiction, 
and,  if  any,  to  what  extent. 

The  u.  s.  In  the  case  of  the  United  States  v.  Worrall,  (a)  in 
n™mon  t^c  Circuit  Court  at  Philadelphia,  the  defendant  was 
law jurisdio- jjj^p^gj  and  convicted  of   an  attempt  to  bribe  the 

tion  m  cnm-  '^ 

inai  cases,  commissioner  of  the  revenue  ;  and  it  was  contended, 
on  the  motion  in  arrest  of  judgment,  that  the  court  had  no 
jurisdiction  of  the  case,  because  all  the  judicial  authority  of  the 
federal  courts  was  derived,  either  from  the  constitution,  or  the 
acts  of  congress  made  in  pursuance  of  it,  and  an  attempt  to 
bribe  the  commissioner  of  the  revenue  was  not  a  violation  of 
any  constitutional  or  legislative  prohibition.  Whenever  con- 
gress shall  think  any  provision  by  law  necessary  to  carry  into 
effect  the  constitutional  powers  of  the  government,  it  was  said, 
they  may  establish  it,  and  then  a  violation  of  its  sanctions  wiU 
come  within  the  jurisdiction  of  the  circuit  courts,  which  have 
exclusive  cognizance  of  all-  crimes  and  offences  cognizable  un- 
der the  authority  of  the  United  States.  Congress  had  provided 
by  law  for  the  punishment  of  various  crimes,  and  even  for  the 
punishment  of  bribery  itself,  in  the  case  of  a  judge,  an  officer 

of  the  customs,  or  an  officer  of  the  excise ;  but  in  the 
*  332    case  of  the  commissioner  of  the  revenue,  *  the  act  of 

congress  did  not  create  or  declare  the  offence.  The 
question  then  fairly  and  directly  presented  itself,  what  was  there 
to  render  it  an  offence  arising  under  the  constitution  or  laws  of 


(a)  2  Dallas,  384. 


LEG.  XVI.]  THE  UNITED  STATES.  365 

the  United  States,  and  cognizable  lender  their  authority  ?  A 
case  arising  under  a  law,  must  mean  a  case  depending  on  the 
exposition  of  the  law,  in  respect  to  something  which  the  law 
prohibits  or  enjoins ;  and  if  it  were  sufficient,  in  order  to  vest 
a  jurisdiction  to  try  a  crime  or  sustain  an  action,  that  a  federal 
officer  was  concerned  and  affected  by  the  act,  a  source  of  juris- 
diction would  be  opened,  which  would  destroy  aU  the  barriers 
between  the  judicial  authorities  of  the  states  and  the  general 
government.  Though  an  attempt  to  bribe  a  public  officer  be 
an  offence  at  common  law,  the  constitution  of  the  United  States 
contains  no  reference  to  a  common-law  authority.  Every 
power  in  the  constitution  was  matter  of  definite  and  positive 
grant,  and  the  very  powers  that  were  granted  could  not  take 
effect  until  they  were  exercised  through  the  medium  of  a  law. 
Though  congress  had  the  power  to  make  a  law  which  would 
render  it  criminal  to  offer  a  bribe  to  the  commissioner  of  the 
revenue,  they  had  not  done  it,  and  the  crime  was  not  recognized 
either  by  the  legislative  or  constitutional  code  of  the  Union. 

In  answer  to  this  view  of  the  subject,  it  was  observed,  that 
the  offence  was  within  the  terms  of  the  constitution,  for  it  arose 
under  the  law  of  the  United  States,  and  was  an  attempt  by 
bribery  to  obstruct  or  prevent  the  execution  of  the  laws  of  the 
Union.  If  the  commissioner  of  the  revenue  had  accepted  the 
bribe,  he  would  have  been  indictable  in  the  courts  of  the  United 
States  ;  and,  upon  principles  of  analogy,  the  offence  of  the  per- 
son who  tempted  it  must  be  equally  cognizable  in  those  courts. 
The  prosecution  against  Henfield,  for  serving  on  board  a  French 
privateer  against  the  Dutch,  was  the  exercise  of  a  common-law 
power,  applied  to  an  offence  against  the  law  of  nations,  and  a 
breach  of  a  treaty,  which  provided  no  specific  penalty  for  such 
a  case. 

The  court  were  divided  in  opinion  on  this  question.  In  the 
opinion  of  the  circuit  judge,  an  indictment  at  common 
*law  could  not  be  sustained  in  the  Circuit  Court.  It  *333 
was  admitted,  that  congress  were  authorized  to  define 
and  punish  the  crime  of  bribery ;  but  as  the  act  charged  as  an 
offence  in  the  indictment  had  not  been  declared  by  law  to  be 
criminal,  the  courts  of  the  United  States  could  not  sustain  a 
criminal  prosecution  for  it.  The  United  States,  in  their  national 
31* 
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capacity,  have  no  common  law,  and  their  courts  have  not  any 
common-law  jurisdiction  in  criminal  cases,  and  congress  have 
not  provided  by  law  for  the  oflFence  contained  in  the  indictment ; 
and  until  they  defined  the  ofience,  and  prescribed  the  punishment, 
he  thought  the  court  had  not  jurisdiction  of  it. 

The  district  judge  was  of  a  different  opinion,  and  he  held  that 
the  United  States  were  constitutionally  possessed  of  a  common- 
law  power  to  punish  misdemeanors,  and  the  power  might  have 
been  exercised  by  congress  in  the  form  of  a  law,  or  it  might  be 
enforced  in  a  course  of  judicial  proceeding.  The  offence  in 
question  was  one  against  the  well-being  of  the  United  States, 
and  from  its  very  nature  cognizable  under  their  authority. 

This  case  settled  nothing,  as  the  court  were  divided ;  but  it 
contained  some  of  the  principal  arguments  on  each  side  of  this 
nice  and  interesting  constitutional  question. 

In  the  case  of  the  United  States  v.  Bwrr,  which  arose  in  the 
Circuit  Covat  of  Virginia,  in  1807,  the  chief  justice  of  the  Unit- 
ed States  declared,  (a)  that  the  laws  of  the  several  states  could 
not  be  regarded  as  rules  of  decision  in  trials  for  offences  against 
the  United  States,  because  no  man  could  be  condemned  or  pros- 
ecuted in  the  federal  courts  on  a  state  law.  The  expression,  trials 
at  common  law,  used  in  the  34th  section  of  the  judiciary  act,  was 
not  applicable  to  prosecutions  for  crimes.  It  applied  to  civil 
suits,  as  contradistinguished  from  criminal  prosecutions,  and  to 
suits  at  common  law,  as  contradistinguished  from  those 
•  334  which  came  before  *the  court  sitting  as  a  court  of  equity 
and  admiralty.  He  admitted,  however,  that  when  the 
judiciary  act,  sec.  14,  authorized  the  courts  to  issue  writs  not 
specially  provided  for  by  statute,  but  which  were  agreeable  to 
the  principles  and  usages  of  law,  it  referred  to  that  generally  rec- 
ognized and  long  established  law,  which  formed  the  svbstratwn 
of  the  laws  of  every  state. 

The  case  of  the  United  States  v.  Hudson  Sf  Goodwin,  (b) 
brought  this  great  question  in  our  national  jurisprudence  for 
the  first  time  before  the  Supreme  Court  of  the  United  States. 
The  question  there  was,  whether  the  Circuit  Court  of  the  Unit- 


la)  Opinion  delivered  September  3d,  1807,  and  reported  by  Mr.  Ritchie. 
(6)  7  Cranch,  32. 
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ed  States  had  a  common-law  jurisdiction  in  cases  of  libel.  The 
defendants  had  been  indicted  in  the  Circuit  Court  in  Connecti- 
cut, for  a  libel  on  the  President  of  the  United  States,  and  the 
court  was  divided  on  the  point  of  jurisdiction.  A  majority  of 
the  Supreme  Court  decided,  that  the  circuit  courts  could  not  ex- 
ercise a  common-law  jurisdiction  in  criminal  cases,  (a)  Of  aU 
the  courts  which  the  United  States,  under  their  general  powers, 
might  constitute,  the  Supreme  Court  was  the  only  one  that  pos- 
sessed jurisdiction  derived  immediately  from  the  constitution. 
All  other  courts  created  by  the  general  government  possessed 
no  jurisdiction  but  what  was  given  them  by  the  power  that  cre- 
ated them,  and  could  be  vested  with  none  but  what  the  power 
ceded  to  the  general  government  would  authorize  them  to  con- 
fer ;  and  the  jurisdiction  claimed  in  that  case  has  not  been  con- 
ferred by  any  legislative  act.  When  a  court  is  created,  and  its 
operations  confined  to  certain  specific  objects,  it  could  not  as- 
sume a  more  extended  jurisdiction.  Certain  implied  powers 
must  necessarily  result  to  the  courts  of  justice  from  the  nature 
of  their  institution,  but  jurisdiction  of  crimes  against  the 
state  was  not  one  of  them.  *  To  fine  for  contempt,  to  *  335 
imprison  for  contumacy,  to  enforce  the  observance  of 
orders,  are  powers  necessary  to  the  exercise  of  aU  other  powers, 
and  incident  to  the  courts,  without  the  authority  of  a  statute. 
But  to  exercise  criminal  jurisdiction  in  comm'on-law  cases,  was 
not  within  their  implied  powers,  and  it  was  necessary  for  con- 
gress to  make  the  act  a  crime,  to  affix  a  punishment  to  it,  and 
to  declare  the  court  which  should  have  jurisdiction. 

The  general  question  was  afterwards  brought  into  renewed 
discussion,  in  the  Circuit  Court  of  the  United  States  for  Massa- 
chusetts, in  the  case  of  the  United  States  v.  Coolidge.  (b)  Not- 
withstanding the  decision  in  the  case  of  the  United  States  v. 
Hudson  ^  Goodwin,  the  court  in  Massachusetts  thought  the 
question,  in  consequence  of  its  vast  importance,  entitled  to  be 


(a)  S.  P.  Infra,  p.  361.  United  States  v.  Bevans,  p.  362.  United  States  v.  Wilt- 
berger,  also  infra,  p.  362,  and  United  States  v.  Mackenzie  &  Gansevoort,  District 
Court,  New  York,  January  Zlth,  1843.  In  the  states  of  Oliio  and  Louisiana,  it  is  un- 
derstood to  be  held,  that  there  is  no  common-law  indictable  offence,  and  that  every 
indictable  offence  must  be  grounded  upon  some  statute. 

(6)  1  Gallison,  488. 
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reviewed  and  again  discussed,  especially  as  the  case  in  the 
Supreme  Court  had  been  decided  without  argument,  and  by  a 
majority  only  of  the  court.  In  this  case,  the  defendant  was  in-, 
dieted  for  an  offence  committed  on  the  high  seas,  in  forcibly 
rescuing  a  prize,  which  had  been  captured  by  an  American 
cruiser.  The  simple  question  was,  whether  the  Circuit  Court 
had  jurisdiction  to  punish  offences  against  the  United  States, 
which  had  not  been  previously  defined,  and  a  specific  punish- 
ment affixed  by  statute.  The  judgcwho  presided  in  that  court 
did  not  think  it  necessary  to  consider  the  broad  question, 
whether  the  United  States,  as  a  sovereign  power,  had  entirely 
adopted  the  common  law.  He  admitted  that  the  courts  of 
the  United  States  were  courts  of  Hmited  jurisdiction,  and  could 
not  exercise  any  authorities  not  confided  to  them  by  the  consti- 
tution and  laws  made  in  pursuance  of  it.  But  he  insisted  that 
when  an  authority  was  once  lawfully  given,  the  nature  and  ex- 
tent of  that  authority,  and  the  mode  in  which  it  should  be  exer- 
cised, must  be  regulated  by  the  rules  of  the  common  law,  and 
that  if  this  distinction  was  kept  in  sight,  it  would  dissipate  the 

whole  difiiculty  and  obscurity  of  the  subject. 
*336  *  It  was  not  to  be  doubted  that  the  constitution  and 
laws  of  the  United  States  were  made  in  reference  to  the 
existence  of  the  common  law,  whatever  doubts  might  be  enter- 
tained as  to  the  question,  whether  the  common  law  of  England, 
in  its  broadest  sense,  including  equity  and  admiralty  as  well  as 
legal  doctrines,  was  the  common  law  of  the  United  States.  In 
many  cases,  the  language  of  the  constitution  and  laws  would  be 
inexplicable  without  reference  to  the  common  law ;  and  the  ex- 
istence of  the  common  law  is  not  only  supposed  by  the  consti- 
tution, but  it  is  appealed  to  for  the  construction  and  interpreta- 
tion of  its  powers. 

It  was  competent  for  congress  to  confide  to  the  circuit  courts 
jurisdiction  of  all  offences  against  the  United  States ;  and  they 
have  given  to  it  exclusive  cognizance  of  most  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States.  The  words 
of  the  11th  section  of  the  judiciary  act  of  1789  were,  that  the 
circuit  courts  should  have  "  exclusive  cognizance  of  all  the 
crimes  and  offences  cognizable  under  the  authority  of  the 
United  States,  except  where  this  act  otherwise  provides,  or  the 
laws  of  the  United  States  shall  otherwise  direct."     This  means 
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all  crimes  and  offences  to  which,  by  the  constitution  of  the 
United  States,  the  judicial  power  extends,  and  the  jurisdiction 
could  not  be  given  in  more  broad  and  comprehensive  terms. 
To  ascertain  what  are  crimes  and  offences  against  the  United 
States,  recourse  must  be  had  to  the  principles  of  the  common 
law,  taken  in  connection  with  the  constitution,  (a)  Thus,  con- 
gress had  provided  for  the  punishment  of  murder,  manslaughter, 
and  perjury,  under  certain  circumstances,  but  had  not  defined 
those  crimes.  The  explanation  of  them  must  be  sought 
in  and  ' exclusively  governed  by  the  common  law;  and  *337 
upon  any  other  supposition,  the  judicial  power  of  the 
United  States  would  be  left  in  its  exercise  to  arbitrary  discre- 
tion. In  a  great  variety  of  cases,  arising  under  the  laws  of  the 
United  States,  the  will  of  the  legislature  cannot  be  executed 
unless  by  the  adoption  of  the  common  law.  The  interpretation 
and  exercise  of  the  vested  jurisdiction  of  the  courts  of  the 
United  States,  as,  for  instance,  in  suits  in  equity  and  in  causes 
of  admiralty  and  maritime  jurisdiction,  and  in  very  many  other 
cases,  must,  in  the  absence  of  positive  law,  be  governed  exclu- 
sively by  the  common  law. 

There  are  many  crimes  and  offences,  such  as  offences  against 
the  sovereignty,  the  public  rights,  the  public  justice,  the  public 
peace,'  and  the  public  police  of  the  United  States,  which  are 
cognizable  under  its  authority ;  and  in  the  exercise  of  the  juris- 
diction of  the  United  States  over  them,  the  principles  of  the 
common  law  must  be  applied,  in  the  absence  of  statute  regula- 
tions. Treason,  conspiracies  to  commit  treason,  embezzlement  of 
public  records,  bribery,  resistance  to  judicial  process,  riots  and 
misdemeanors  on  the  high  seas,  frauds  and  obstructions  of  the 
public  laws  of  trade,  and  robbery  and  embezzlement  of  the  mail 
of  the  United  States,  are  offences  at  common  law,  and  when 
directed  against  the  United  States,  they  are  offences  against  the 
United  States,  and,  being  offences,  the  circuit  courts  have  cog- 
nizance of  them,  and  can  try  and  punish  them  upon  the  princi- 
ples of  the  common  law.     The  punishment  must  be  fine  and 


(a)  Judge  Wilson,  in  his  charge  to  a  grand  jury  in  the  Circuit  Coart  of  the  United 
States,  in  Virginia,  in  1791,  observed,  that  we  must  recur  to  the  common  law  for  the 
definition  and  description  of  many  crimes  against  the  United  States.  See  Wilson's 
Works,  vol.  iii.  pp.  371-377. 
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imprisonment,  for  it  is  a  settled  principle,  that  where  an  offence 
exists  to  which  no  specific  punishment  is  affixed  by  statute,  fine 
and  imprisonment  is  the  punishment.  The  common  law  is  then 
to  be  referred  to,  not  only  as  the  rule  of  decision  in  criminal 
trials  in  the  courts  of  the  United  States,  but  in  the  judgment  or 
punishment;  and  by  common  law  he  meant  the  word  in  its 
lajgest  sense,  as  including  the  whole  system  of  English  juris- 
prudence. 
*338  *It  was  accordingly  concluded,  that  the  circuit  courts 
had  cognizance  of  all  offences  against  the  United  States, 
and  what  those  offences  were,  depended  upon  the  common  law 
applied  to  the  powers  confided  to  the  United  States,  and  that 
the  circuit  courts,  having  such  cognizance,  might  punish  by  fine 
and  imprisonment,  where  no  punishment  was  specially  provided 
by  statute.  The  admiralty  was  a  court  of  extensive  criminal, 
as  well  as  civil  jurisdiction;  and  offences  of  admiralty  juris- 
diction were  exclusively  cognizable  by  the  United  States,  and 
were  offences  against  the  United  States,  and  punishable  by  fine 
and  imprisonment,  where  no  other  punishment  was  specially 
prescribed. 

This  case  was  brought  up  to  the  Supreme  Court,  but  it  was 
not  argued.  A  difference  of  opinion  still  existed  among  the 
members  of  the  court,  and,  under  the  circumstances,  the  coiu^ 
merely  said,  that  they  did  not  choose  to  review  their  former  de- 
cision in  the  case  of  the  United  States  v.  Hudson  Sf  Goodwin^ 
or  draw  it  in  doubt,  (a)  The  decision  was  for  the  defendant, 
and,  consequently,  against  the  claim  to  any  common-law  juris- 
diction in  criminal  cases.^ 

These  jarring  opinions  and  decisions  of  the  federal  courts, 
have  not  settled  the  general  question  as  to  the  application  and 
influence  of  the  common  law,  upon  clear  and  definite  princi- 
ples ;  and  it  may  still  be  considered,  in  civil  cases,  as  open  for 
further  consideration.     The  case  of  Hudson  ^  Goodwin  decided 


(a)  1  Wheaton,  415. 


1  No  indictment  will  lie  against  a  tridge  as  a  nuisance,  on  behalf  of  the  United  States ; 
but  a  proceeding  might  be  had  at  the  instance  of  an  individual  in  the  federal  or  state 
courts.    State  of  Pennsylvania  ».  Wheeling  Co.  13  How.  U.  S.  519. 
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that  the  United  States  courts  had  no  jurisdiction  given  them  by 
the  constitution  or  by  statute,  over  libels ;  and  the  case  of  Wbr- 
rall  decided  that  they  had  no  jurisdiction  in  the  case  of  an 
attempt  to  bribe  a  commissioner  of  the  revenue.  K  that  were 
so,  the  common  lavir  certainly  could  not  give  them  any.  The 
cases  were  therefore  very  correctly  decided  upon  the  principle 
assumed  by  the  court.  But  the  subsequent  case  of  Coolidge 
did  not  fall  within  that  principle,  because  the  offence 
there  charged*  was  clearly  a  case  of  admiralty  jurisdic-  *339 
tion,  and  the  courts  of  the  United  States  would  seem  to 
have  had  general  and  exclusive  jurisdiction  over  the  case.  Mr. 
Du  Ponceau,  in  his  "  Dissertation  on  the  nature  and  extent  of 
the  jurisdiction  of  the  courts  of  the  United  States,"  has  ably 
examined  the  subject,  and  shed  strong  light  on  this  intricate 
and  perplexed  branch  of  the  national  jurisprudence.  He  pur- 
sues the  distinction  originally  taken  in  the  circuit  court  in  Mas- 
sachusetts, ^and  maintains,  that  we  have  not,  under  our  federal 
government,  any  common  law,  considered  as  a  source  of  juris- 
diction ;  while,  on  the  other  hand,  the  common,  law,  considered 
merely  as  the  means  or  instrument  of  exercising  the  jurisdiction 
conferred  by  the  constitution  and  laws  of  the  Union,  does  exist, 
and  forms  a  safe  and  beneficial  system  of  national  jurisprudence. 
The  courts  cannot  derive  their  right  to  act  from  the  common 
law.  They  must  look  for  that  right  to  the  constitution  and  law 
of  the  United  States.  But  when  the  general  jurisdiction  and 
authority  is  given,  as  in  cases  of  admiralty  and  maritime  juris- 
diction, the  rules  of  action  under  that  jurisdiction,  if  not  pre- 
scribed by  statute,  may  and  must  be  taken  from  the  common 
law,  when  they  are  applicable,  because  they  are  necessary  to 
give  effect  to  the  jurisdiction,  (a) 

The  principle  assumed  by  the  courts  in  the  cases  of  Worrall 
and  of  Hudson  Sf  Goodwin,  is  considered  to  be  a  safe  and 
sound  principle.  The  mere  circumstance  that  the  party  injured 
by  the  offence  under  prosecution  was  an  officer  of  the  govern- 
ment of  the  United  States,  does  not  give  jurisdiction;  for 
neither  the  constitution,  nor  the  judicial  acts  founded  upon  it. 


(a)  Oui  jurisdictio  data  est,  ea  quoqm  concessa  esse  videntur,  sine  quibus  jurisdictio  ex- 
pUcari  non  potest.    Dig.  2,  1,  2. 
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gave  the  federal  courts  a  general  jurisdiction  in  criminal  cases, 
affecting  the  officers  of  government,  as  they  have  in  cases  affect- 

■  ing  public  ministers  and  consuls.  Because  an  officer  was 
*340  appointed  under  the  constitution,  *that  would  not  of 
itself  render  all  cases  in  which  they  were  concerned,  or 
might  be  affected,  cases  arising  under  the  constitution  and  laws, 
and  cognizable  by  the  judiciary.  Such  a  wide  construction 
would  be  transferring  legislative  power  to  the  judiciary,  and 
vest  it  with  almost  unlimited  jurisdiction;  for  where  is  the  act 
that  might  not,  in  some  distant  manner,  be  connected  with  the 
constitution  or  laws  of  the  United  States  ?  It  rests  alone  in 
the  discretion  of  congress,  to  throw  over  the  persons  and  char- 
acter of  the  officers  of  the  government,  acting  in  their  official 
stations,  a  higher  protection  than  that  afforded  by  the  laws  of 
the  states ;  and  when  laws  are  made  for  that  purpose,  the  fed- 
eral courts  will  be  charged  with  the  duty  of  executing  them. 

This  appears  to  be  sound  doctrine,  and  to  be  deduced  from 
the  cases  which  have  been  mentioned.  There  is  much  weight 
undoubtedly  due  to  the  argument  of  the  Circuit  Court  in  Mas- 
sachusetts ;  and  an  attempt  to  bribe  an  officer  of  the  govern- 
ment, or  to  libel  an  officer  of  the  government,  in  relation  to  his 
official  acts,  would  seem  to  be  an  offence  against  that  govern- 
ment. They  tend  directly  to  weaken  or  pervert  the  administra- 
tion of  it ;  and  if  it  once  be  admitted  that  such  acts  amount  to 
an  offence  against  the  United  States,  they  must  of  course  be  cog- 
nizable under  its  authority,  and  belong  to  the  jurisdiction  of  the 
circuit  courts.  The  great  difficulty  and  the  danger  is,  in  leav- 
ing it  to  the  courts  to  say  what  is  an  offence  against  the  United 
States,  when  the  law  has  not  specifically  defined  it.  The  safer 
course  undoubtedly  is,  to  confine  the  jurisdiction  in  criminal 
cases  to  statute  offences  duly  defined,  and  to  cases  within  the 
express  jurisdiction  given  by  the  constitution.  The  admiralty 
jurisdiction  of  the  federal  courts  is  derived  expressly  from  the 
constitution  ;  and  criminal  cases  belonging  to  that  jurisdiction 
by  the  common  law,  and  by  the  law  of  nations,  might  well  have 
been  supposed  to  be  cognizable  in  the  admiralty  courts,  without 

any  statute  authority.     K  the  common  law  be  a  rule  of 
*  341     decision  in  the  exercise  of  the  *  lawful  jurisdiction  of  the 

federal  courts,  why  ought  it  not  to  apply  to  criminal  as 
well  as  to  civil  cases,  and  upon  the  same  principle,  when  juris- 
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diction  is  clearly  vested  ?  If  conguess  should,  by  law,  author- 
ize the  district  or  circuit  courts  to  take  cognizance  of  attempts 
to  bribe  an  officer  of  the  government  in  the  exercise  of  his  offi- 
cial trust,  and  should  make  no  further  provision,  the  courts 
would,  of  course,  in  the  description,  definition,  prosecution,  and 
punishment  of  the  offence,  be  bound  to  foUow  those  general 
principles  and  usages  which  are  not  repugnant  to  the  constitu- 
tion and  laws  of  the  United  States,  and  which  constitute  the 
common  law  of  the  land,  and  form  the  basis  of  aU  American 
jurisprudence.  Though  the  judiciary  power  of  the  United 
States  cannot  take  cognizance  of  offences  at  common  law, 
unless  they  have  jurisdiction  over  the  person  or  subject-matter 
given  them  by  the  constitution  or  laws  made  in  pursuance  of 
it ;  yet,  when  the  jurisdiction  is  once  granted,  the  common  law, 
under  the  correction  of  the  constitution  and  statute  law  of  the 
United  States,  would  seem  to  be  a  necessary  and  a  safe  guide, 
in  all  cases,  civil  and  criminal,  arising  under  the  exercise  of  that 
jurisdiction,  and  not  specially  provided  for  by  statute.  Without 
such  a  guide,  the  courts  would  be  left  to  a  dangerous  discretion, 
and  to  roam  at  large  in  the  trackless  field  of  their  own  imagina- 
tions, (a) 


(a)  Military  and  naval  crimes  and  offences,  committed  while  the  party  is  attached  to, 
and  under  the  immediate  authority  of  the  army  or  nary  of  the  United  States,  and  in 
actual  service,  are  not  cognizable  under  the  common-law  jurisdiction  of  the  courts  of 
the  United  States.  They  are  not  included  in  the  judiciary  act  of  24th  September, 
1789.  They  are  cognizable  in  the  military  and  naval  courts-martial  instituted  under 
the  acts  of  congress.  The  circuit  and  district  courts  of  the  United  States  have  no 
criminal  jurisdiction  but  what  is  expressly  conferred  upon  them  by  statute.  United 
States  V.  Hudson,  7  Crauch,  32.  United  States  v.  Bevans,  3  Wheaton,  336.  Wash- 
ington, J.,  in  Houston  v.  Moore,  5  Wheaton,  29.  Sergeant's  Constitutional  Law,  131, 
(1st  edit.)  vide  supra,  p.  334,  and  infra,  pp.  362,  363,  364.  It  seemed,  however,  to  be 
left  as  an  unsettled  question,  in  the  case  of  the  United  States  v.  Mackenzie,  infra, 
p.  363,  note,  whether  the  military  and  naval  courts  of  the  United  States,  and  the 
courts  of  civil  jurisdiction,  had  concurrent  powers  in  questions  of  the  above  nature, 
under  the  acts  of  congress.  If  they  had,  an  acquittal  by  a  court-martial  would  be  a 
bar  to  any  criminal  proceeding  in  any  other  court,  for  no  person  is  to  be  put  in  jeop- 
ardy twice  for  the  same  offence.  The  better  opinion  in  that  case  would  also  be,  that 
a  prosecution,  instituted  and  pending  before  a  naval  tribunal,  would  be  a  good  plea  in 
abatement  of  any  prosecution  subsequently  instituted  in  a  national  civil  court  of  crim- 
inal jurisdiction ;  for  it  would  be  unjust,  absurd,  and  impracticable,  to  have  a  trial  for 
the  same  crime  going  on  at  the  same  time  in  two  distinct  coordinate  tribunals,  under 
the  same  government.    The  one  that  first  takes  cognizance  of  the  case,  attaches  to  itsehf, 

VOL.  I.  32 
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Appiica-      The  Supreme  Court  of  the  United  States,  in  Robin- 
tion  of  the         ^  Campbell,  (a)  went  far  towards  the  admission  of 

common  law  s-         7  \    / 

to  civil  cases,  the  existence  and  application  of  the  common  law  to 


of  course,  exclusire  jurisdiction.  See  infra,  vol.  ii.  122-125.  The  sounder  doctrine, 
however,  is,  that  the  act  of  congress  of  April  23d,  1800,  c.  33,  creating  a  naval  code 
of  martial  law  for  the  trial  of  crimes  and  offences  committed  in  the  naval  service, 
withdrew  the  cognizance  of  crimes  in  the  naval  service  from  courts  of  civil  jurisdic- 
tion, and  placed  them  exclusively  in  courts-martial?  acting  under  a  distinct  and  peculiar 
code,  and  which  Lord  Mansfield  termed  "  a  sea  military  code,  which  the  wisdom  of 
ages  had  formed."  That  act  of  congress  specified  particular  crimes  cognizable  by- 
naval  courts-martial,  and  also  declared,  that  all  crimes  committed  by  persons  belong- 
ing to  the  navy,  and  not  therein  specified,  should  be  punished  "  according  to  the  laws 
and  customs  in  such  cases  at  sea."  The  opinions  of  Lord  Mansfield  and  Lord  Lough- 
borough, in  Johnstone  v.  Sutton,  1  Terra  R.  548,  contain  principles  which  go  far,  by 
their  masterly  strength,  to  establish  the  necessity  and  justice  of  the  exclusive  juris- 
diction of  the  military  tribunals,  in  cases  of  crimes  committed  in  the  naval  service ; 
for  it  is  in  that  service  that  commanders  must  act  "  upon  delicate  suspicions — ^upon 
the  evidence  of  their  own  eye ; — that  they  must  give  desperate  commands  ; — ^that  they 
must  require  instantaneous  obedience ; — and  a  military  tribunal  is  capable  of  feeling 
all  these  circumstances."  He.  further  observes,  that  "  where  a  man  is  charged  with 
an  offence  against  the  articles,  or,  where  the  articles  are  silent,  against  the  usages  of 
the  navy,  he  can  only  he  tried  by  a  court-martial."  The  4th  section  of  the  act  of 
congress  of  March  3d,  1825,  c.  276,  commonly  called  the  crimes  act,  seems  to  be 
essentially  a  repetition  of  the  8th  section  of  the  act  of  congress  of  April  30th,  1790, 
c.  36,  and  that  provision  did  not  apply  to  the  navy  of  the  United  States,  for  it  with- 
held that  express  jurisdiction  to  the  courts  of  the  United  States  which  the  cases  already 
cited  would  seem  to  require.  We  would  have  expected  some  express  jurisdiction 
given  to  the  civU  courts  over  crimes  at  sea  in  the  United  States  navy,  after  the  enact- 
ment of  the  naval  code  of  1800,  and  the  specific  provisions  therein  for  the  punishment 
of  crimes  committed  in  the  navy,  by  naval  courts-martial,  if  such  had  been  the  policy 
and  intention  of  the  law.  Not  only  a  sound  construction  of  the  statute  law,  but  the 
discipline  and  efficiency  of  the  naval  military  service,  strongly  sustain  this  conclusion. 
It  is  not  a  question  susceptible  of  doubt,  that  congress  may,  under  the  constitution, 
confer  upon  courts-martial  in  the  army  and  navy  the  trial  and  punishment  of  crimes, 
capital  and  otherwise,  for  they  are  authorized  "  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces  ; "  and  cases  "  arising  in  the  land  and  naval 
forces  "  are  excepted  from  the  provision,  that  "  no  person  shall  be  held  to  answer  for 
a  capital  or  otherwise  infamous  crime,  unless  on  a  presentment  or  indictment  of  a  grand 
jury."  Military  law  is  a  system  of  regulations  for  the  government  of  the  armies  in  the 
service  of  the  United  States,  authorized  by  the  act  of  congress  of  April  10th,  1806,  and 
known  as  the  articles  of  war.  And  naval  law  is  a  similar  system  for  the  government 
of  the  navy,  under  the  act  of  congress  of  April  23d,  1800.  But  martial  law  is  quite 
a  distinct  thing,  and  is  founded  on  paramount  necessity,  and  proclaimed  by  a  mili- 
tary chief.  In  the  case  of  Captain  Mackenzie,  above  alluded  to,  the  subject  of  juris- 
diction was  again  brought  before  Judge  Betts,  holding  the  Circuit  Court  of  the  United 

(a)  3  "Wheaton,  212.     10  Ibid.  159,  S.  P. 
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civil  cases  in  the  federal  courts.  The  judiciary  act  of  1789  had 
declared,  (a)  that  the  lavi^s  of  the  several  states,  except  where  the 
constitution,  treaties,  or  statutes  of  the  Union  otherwise  required, 
should  be  regarded  as  rules  of  decision  in  trials  at  common  law 
in  the  courts  of  the  United  States,  in  cases  where  they  ap- 
plied, (b)  The  subsequent  act  of  May  8th,  1792,  for  regulating 
processes  in  the  courts  of  the  United  States,  (c)  con- 
firmed *  "  the  forms  of  writs,  executions,  and  other  pro-  *  342 
cesses,  except  their  style,  and  the  forms  and  modes  of 
proceeding  then  used  in  suits  at  common  law  in  the  federal 
courts,  and  declared  that  the  modes  of  proceeding  in  suits  in 
equity  should  be  according  to  the  principles  and  usages  of 
courts  of  equity."  But  all  these  forms  and  modes  were  to  be 
"  subject  to  such  alterations  and  additions  as  the  said  courts 
respectively  should,  in  their  discretion,  deem  expedient,  or  to 
such  regulations  as  the  Supreme  Court  of  the  United  States 
should  think  proper  from  time  to  time  to  prescribe  to  any  circuit 
or  district  court  concerning  the  same."  [d)     Under  those  provis- 


States  in  New  York,  March  20th,  1843  ;  (United  States  v.  Mackenzie,  1  N.  Y.  Legal 
Observer,  371  ;)  and,  after  a  powerful  discussion,  he  instructed  and  charged  the  grand 
jury,  that  the  jurisdiction  of  the  naval  court-martial  was  exclusive,  and  that  the  civil 
tribunals  had  no  jurisdiction  in  the  case  of  Captain  Mackenzie,  then  on  trial  in  the 
harbor  of  New  York,  before  a  naval  court-martial,  on  a  charge  of  murder  on  the  high 
seas,  on  board  the  United  States  sloop  of  war  Somers,  by  hanging  three  of  the  crew 
for  mntiny.i 

(a)  Act  24th  September,  1789,  i;.  20,  sec.  34. 

(6)  This  provision  was  inapplicable  to  the  practice  of  the  national  courts,  and  only 
furnishes  a  rule  to  guide  them  in  the  formation  of  their  judgments.  In  the  case  of 
Swift  V.  Tyson,  Sup.  Court,  U.  S.  16  Peters's  R.  1,  it  was  decided,  that  the  statute 
only  extended  to  the  statutes  and  permanent  local  usages'  of  a  state,  and  the  construc- 
tion thereof  adopted  by  the  local  tribunals,  and  to  rights  and  titles  to  real  estates,  and 
to  other  matters  immovable  and  intra-territorial  in  their  nature  and  character.  It  did 
not  extend  to  contracts,  or  other  instruments  of  a  commercial  nature. 

(c)  Ch.  36,  sec.  2. 

(d)  The  act  of  congress  of  May  19th,  1828,  c.  68,  rendered  the  forms  of  mesne  pifo- 
cess,  except  the  style  and  the  forms  and  modes  of  proceeding  in  the  federal  courts  in 
those  states  admitted  into  the  Union  since  September  29th,  1789,  conformable  to  the 
supreme  courts  of  law  and  equity  in  those  states ;  and  declared  that  writs  of  execution 
and  other  final  process  in  the  federal  courts,  should,  except  as  to  style,  be  the  same  in 


1  Trespass  may  be  maintained  in  the  state  courts  against  a  naval  officer  for  illegally 
assaulting  and  imprisoning  one  of  his  subordinates,  though  the  act  was  done  on  the  high 
seas,  and  under  the  color  of  naval  discipline.    Wilson  v.  Mackenzie,  7  Hill's  K.  95. 
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ions,  the  court  declared,  in  the  case  last  referred  to,  that  the 
remedies  in  the  federal  courts,  at  common  law  and  in  equity, 
were  to  be,  not -according  to  the  practice  of  state  courts,  "  but 
according  to  the  principles  of  common  law  and  equity,  as  dis- 


each  state  as  were  then  (May,  1828,)  used  in  the  courts  of  such  states,  and  with  power 
in  the  federal  courts,  in  their  discretion,  to  alter  their  final  process  so  far  as  to  conform 
it  to  the  future  changes  in  that  process  in  the  state  courts.  The  practice  of  the  supreme 
courts  of  the  state  in  use  in  September,  1789,  was  adopted,  subject  to  alterations,  by  the 
federal  courts.  1  Paine's  Eep.  428,  429.  Wayman  v.  Southard,  10  Wheaton,  1,  31, 
32,  50.  Bank  of  United  States  v.  Halstead,  10  Wheaton,  51.  1  Peters's  Cir.  Rep.  1. 
Beers  v.  Haughton,  9  Peters's  TJ.  S.  Eep.  329,  369-371.  These  modes  and  forms  of 
proeeeding  remain  unaffected  by  subsequent  state  regulations  on  the  subject,  for  the  act 
of  congress  did  not  adopt  prospectively  such  alterations  as  the  states  might  afterwards 
make.  Lane  v.  Townsend,  Ware's  Rep.  286.  Springer  v.  Poster,  1  Story's  R.  601. 
Such  parts  only  of  the  laws  of  a  state  as  are  applicable  to  the  courts  of  the  United 
States,  are  adopted  by  the  process  act  of  congress.  A  penalty  is  not  adopted,  being  one 
given  against  a  sheriff  in  default.  Gwin  v.  Breedlove,  2  Howard  U.  S.  Rep.  29.  Mr. 
Justice  Story  doubted  whether  congress  possessed  constitutional  authority  to  adopt, 
prospectively,  state  legislation  on  any  given  subject.  3  Sumner,  369.  When,  therefore, 
the  state  of  Tennessee,  by  act,  in  1820,  allowed  lands  sold  on  execution  to  be  redeemed 
on  certain  terms,  it  was  held  that  lands  thereafter  sold  on  execution  under  federal  pro- 
cess, were  not  redeemable  under  the  provisions  of  the  statute,  for  state  legislation  can- 
not interfere  with  the  process  of  the  federal  courts.  Polk  v.  Douglass,  6  Yerger,  209. 
Ross  V.  Duval,  13  Peters,  45,  S.  P.  The  federal  courts  follow  the  decisions  of  the 
state  courts  on  the  construction  of  state  laws,  unless  they  come  in  conflict  with  the  con- 
stitution or  laws  of  the  United  States.  10  Wheaton,  159.  1  Paine's  Kep.  564.  They 
follow,  also,  those  statutes  of  the  several  states  which  prescribe  rules  of  evidence  in 
civil  cases,  in  trials  at  common  law.  M'Neil  v.  Holbrook,  12  Peters,  84.  The  state 
laws  which  are  made  rules  of  decision  in  the  federal  courts,  are  those  which  apply  to 
rights  of  person  and  property.  United  States  v.  Wonson,  1  GaU.  18.  Mayer  v.  Foulk- 
rod,  4  Wash.  Cir.  Rep.  349.  See,  also,  infra,  vol.  iv.  278,  note.  State  laws  limiting 
actions  and  executions  on  judgments  are  rules  of  property,  and  become  rules  of  deci- 
sion in  the  federal  courts.  S,oss  v.  Duval,  13  Peters,  45.  By  act  of  congress  of  August 
23, 1842,  o.  188,  the  Supreme  Court  has  power  to  prescribe,  regulate,  and  alter  the  forms 
of  process  in  the  District  and  Circuit  Courts,  the  forms  of  pleading  in  suits  at  common 
law,  or  in  admiralty,  or  in  equity,  and  of  taking  testimony  and  of  entering  decrees, 
and  generally  to  regulate  the  whole  practice  of  the  courts.  The  ruUs  of  practice  in 
admiralty  cases,  on  the  instance  side  of  the  District  Court,  were  established  in  pursu- 
ance of  the  act  of  23d  August,  1842,  c.  188.  See  those  rules  in  3  N.  Y.  Legal  Observer, 
357.  With  respect  to  the  common  law  as  a  part  of  federal  jurisprudence,  the  Supreme 
Court  declared,  in  Wheaton  v.  Donaldson,  8  Peters's  R.  658,  that  there  could  not  be 
a  common  law  of  the  United  States.  Each  of  the  states  has  its  local  usages,  customs, 
and  common  law.  There  was  no  principle  which  pervades  the  Union,  and  has  the  au- 
thority of  law,  that  is  not  embodied  in  the  constitution  and  laws  of  the  Union.  The 
common  law  could  be  made  a  part  of  our  federal  system  only  by  legislative  adoption, 
and  when  a  common-law  right  is  asserted,  the  courts  look  to  the  state  in  which  the  con- 
troversy originated. 
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tinguished  and  defined  in  that  country,  from  which  we  derived 
our  knowledge  of  those  principles."  (a) 

In  this  view  of  the  subject,  the  common  law  may  be  culti- 
vated as  part  of  the  jurisprudence  of  the  United  States.  In  its 
improved  condition  in  England,  and  especially  in  its  improved 
and  varied  condition  in  this  country,  under  the  benign  influence 
of  an  expanded  commerce,  of  enlightened  justice,  of  republican 
principles,  and  of  sound  philosophy,  the  common  law  has  be- 
come a  code  of  matured  ethics  and  enlarged  civil  wisdom, 
admirably  adapted  to  promote  and  secure  the  freedom  and  hap- 
piness of  social  life.  It  has  proved  to  be  a  system  replete  with 
vigorous  and  healthy  principles,  eminently  conducive  to  the 
growth  of  civil  liberty;  and  it  is  in  no  instance  disgraced  by 
such  a  slavish  political  maxim  as  that  with  which  the  Institutes 
of  Justinian  are  introduced.  (6)  It  is  the  common  jurisprudence 
of  the  United  States,  and  was  brought  with  them  as 
*  colonists  from  England,  and  established  here,  so  far  as  *  343 
it  was  adapted  to  our  institutions  and  circumstances.  It 
was  claimed  by  the  congress  of  the  United  Colonies,  in  1774,  as 
a  branch  of  those  "  indubitable  rights  and  liberties  to  which  the 
respective  colonies  are  entitled."  (c)  It  fills  up  every  interstice, 
and  occupies  every  wide  space  which  the  statute  law  cannot 
occupy.  Its  principles  may  be  compared  to  the  influence  of  the 
liberal  arts  and  sciences ;  adversis  perfugium  ac  solatium  prw- 
bent ;  delectant  domi,  non  impediunt  foris ;  pernoctant  nobiscum, 
peregrinantur,  rusticantur.  To  use  the  words  of  the  learned 
jurist,  to  whom  I  have  already  alluded,  {d)    "  we  live  in  the 


(a)  Though  there  be  no  equity  state  courts,  that  does  not  prevent  the  exercise  of 
equity  jurisdiction  in  the  courts  of  the  United  States ;  they  adopt  and  follow  the 
equity  jurisprudence  existing  in  England.  The  District  Court  of  Louisiana  has  ac- 
cordingly equity  powers,  and  it  is  bound  to  proceed  in  equity  causes  according  to  the 
principles,  rules,  and  usages  which  belong  to  the  courts  of  equity,  as  contradistin- 
guished from  courts  of  common  law.  Gaines  v.  Keif,  15  Peters's  TJ.  S.  Eep.  9.  Lor- 
man  v.  Clarke,  2  McLean's  R.  568,  571. ^ 

(6)   Quod  principi  placuit,  legis  habet  vigorem.     Inst.  1,  2,  6. 

(c)  Declaration  of  Rights  of  October  14th,  1774.    Journals  of  Congress,  vol.  i.  p.  28. 

(d)  Du  Ponceau  on  Jurisdiction,  p.  91.    See,  also,  1  Story's  Comm.  on  the  Consti- 


1  Neves  «.  Scott,  13  How.  U.  S.  268.     State  of  Pennsylvania'!).  Wheeling  Bridge  Co.  13 
How.  U.  S.  519.    Bennet  v.  Butterworth,  11  How.  U.  S.  669. 
32* 
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midst  of  the  common  law,  we  inhale  it  at  every  breath,  imbibe 
it  at  every  pore  ;  we  meet  with  it  when  we  wake  and  when  we 
lay  down  to  sleep,  when  we  travel  and  when  we  stay  at  home  ,* 
and  it  is  interwoven  with  the  very  idiom  that  we  speak  ;  and  we 
cannot  learn  another  system  of  laws,  without  learning,  at  the 
same  time,  another  language." 

II.  The  jurisdiction  of  the  federal  courts  ratime  personarum, 
and  depending  on  the  relative  character  of  the  litigant  parties, 
has  been  the  subject  of  much  judicial  discussion.  The  consti- 
tution gives  jurisdiction  to  the  federal  courts  of  all  suits  between 
aliens  and  citizens,  and  between  resident  citizens  of  different 
states,  (a)  and  we  have  a  series  of  judicial  decisions  on  that 
subject.  If  the  case  arises  under  the  constitution,  laws  or  trea- 
ties of  the  Union,  it  is  immaterial  who  may  be  parties,  for  the 
subject-matter  gives  juAsdiction ;  and  if  it  arises  between  aliens 
and  citizens,  or  between  citizens  of  different  states,  it  is  imma- 
terial what  may  be  the  nature  of  the  controversy,  for  the  charac- 
ter of  the  parties  gives  jurisdiction. 

In  Bingham  v.  Cabot,  (b)  the  Supreme  Court  held, 
■when  *an'°°  *^^*  ^*  "^^^  necessary  to  set  forth  the  citizenship 

alien  is  a  *  344  of  the  respective  *  parties,  or  the  alienage,  when 
a  foreigner  was  concerned,  by  positive  averments, 
in  order  to  bring  the  case  within  the  jurisdiction  of  the  Circuit 
Court ;  and  that  if  there  was  not  a  sufficient  allegation  for  that 
purpose  on  record,  no  jurisdiction  of  the  suit  would  be  sustained. 
The  same  doctrine  was  maintained  in  Turner  v.  Enrille,  (c)  and 
in  Turner  v.  The  Bank  of  North  America ;  (d)  and  it  was  declared, 
that  the  Circuit  Court  was  a  court  of  limited  jurisdiction,  and 
had  cognizance  only  of  a  few  cases  specially  circumstanced, 
and  that  the  fair  presumption  was,  that  a  cause  was  without 


tution,  140, 141.  Vol.  ii.  pp.  264-268.  The  learned  commentator,  in  the  volume  last 
cited,  ably,  and,  in  my  opinion,  satisfactorily  contends  that  the  common  law,  in  the 
absence  of  positive  statute  law,  regulates,  interprets,  and  controls  the  powers  and  du- 
ties of  the  Court  of  Impeachments  under  the  constitution  of  the  United  States ;  and 
though  the  common  law  cannot  be  the  foundation  of  a  jurisdiction  not  given  by  the 
'constitution  and  laws,  that  jurisdiction,  when  given,  attaches,  and  is  to  be  exercised 
according  to  the  rules  of  the  common  law.  Were  it  otherwise,  there  would  be  nothing 
to  exempt  us  from  an  absolute  despotism  of  opinion  and  practice. 

(a)  Lessee  of  Butler  v.  Farnsworth,  4  Wash.  Cir.  Rep.  101. 

[b]  3  Dallas,  382.  (c)  4  Dallas,  7.  (d)  4  Ibid.  8. 
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its  jtiiisdiction  till  the  contrary  appeared.  Upon  that  principle 
the  rule  was  founded,  making  it  necessary  to  set  forth,  upon  the 
record  of  the  Circuit  Court,  the  facts  or  circumstances  which 
gave  jurisdiction,  either  expressly  or  in  such  manner  as  to  render 
them  certain  by  legal  intendment.  It  is  necessary,  therefore, 
where  the  defendant  appears  to  be  a  citizen  of  one  state,  to 
show,  by  averment,  that  the  plaintiff  is  a  citizen  of  some  other 
state,  or  an  alien  ;  or,  if  the  suit  be  upon  a  promissory  note,  by 
the  indorsee,  to  show  that  the  original  payee  was  so ;  for  it  is 
his  description,  as  well  as  that  of  the  indorsee,  which  gives  the 
jurisdiction.  But  an  alien  cannot  sue  a  citizen  in  the  Circuit 
Court  of  the  United  States,  if  the  latter  be  at  the  time  a  resi- 
dent in  a  foreign  country,  notwithstanding  he  has  property  in 
the  district  which  might  be  attached.  No  compulsory  process, 
under  the  judiciary  act  of  1789,  lies  against  a  person  who  is  not 
at  the  time  an  inhabitant  of,  or  is  not  found  in  the  district  in 
which  the  process  issues.  This  goes  to  exclude  from  the  federal 
courts  the  proceeding  by  foreign  attachment  under  the  local 
laws  of  the  states,  (a) 

The  judiciary  act  of  1789,  sec.  11,  gives  jurisdic-    Between 
tion  to  the  Circuit  Court  when  an  alien  is  a  party ;  dlfferrnt°^ 
and  it  was  decided,  in  Mossman  v.  Higginson,  [b)  that  states. 
the  jurisdiction  was  confined  to  the  case  of  suits  between  citi- 
zens and  foreigners,  and  did  not  extend  to  suits  between 
alien  and  alien  ;  and  *  that  if  it  appeared  on  record  that    *  345 
the  one  party  was  an  alien,  it  must  likewise  appear  af- 
firmatively that  the  other  party  was  a  citizen.     So,  again,  in 
Course  v.  Stead,{c)  it  was  decided  to  the  same  effect.     The 
principle  is,  that  it  must  appear  upon  the  record,  that  the  char- 
acter of  the  parties  supports  the  jurisdiction;  and  the  points 
in  that  case  were  reasserted  in  Montalet  v.  Murray ^(d)  and  in 
Hodgson  V.  Bowerbank,(e)  and  in  Sullivan  v.  The  Fulton  Steam- 


(a)  Picquet  v.  Swan,  5  Mason's  Rep.  35.    Toland  v.  Sprague,  12  Peters,  300. 
(6)  4  Dallas,  12. 

(c)  4  Dallas,  22.  The  omission  of  the  above  averments,  or  any  other  requisite  to 
give  jurisdiction,  is  matter  of  substance,  and  not  cured  by  verdict,  nor  amendable 
after  verdict.  1  Paine's  Rep.  486,  594.  Jackson  v.  Twentyman,  2  Peters's  U.  S.  Rep. 
136. 

(d)  4  Cranch,  46.  (e)  5  Ibid.  303. 
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boat  Compmy.{a)  In  Maxfield  v.  Levy,{h)  the  question  of  juris- 
diction, arising  from  the  character  of  the  parties,  was  discussed 
in  the  Circuit  Court  of  Pennsylvania,  and  the  court  animad- 
verted severely  upon  an  attempt  to  create  a  jurisdiction  by 
fraud,  contrary  to  the  policy  of  the  constitution  and  the  law. 
The  suit  was  an  ejectment  between  citizens  of  the  same  state, 
to  try  title  to  land;  and,  to  give  jurisdiction  to  the  Circuit 
Court,  a  deed  was  given,  collusively,  and  without  any  consid- 
eration, to  a  citizen  of  another  state,  for  the  sole  purpose  of 
making  him  a  nominal  plaintiff,  in  order  to  give  the  federal 
court  jurisdiction.  The  court  dismissed  the  suit,  and  observed, 
that  the  constitution  and  laws  of  the  United  States  had  been 
anxious  to  define,  by  precise  boundaries,  and  preserve  with 
great  caution,  the  line  between  the  judicial  authority  of  the 
Union  and  that  of  the  individual  states.  No  contrivance  to 
defeat  the  law  of  the  land,  and  create  jurisdiction  by  fraud, 
could  be  tolerated.(c)  But  if  a  citizen  of  one  state  thinks 
proper  to  change  his  domicil,  and  remove  with  his  family  to 
another  state,  not  colorably,  but  permanently,  and  with  a 
*  346  bona  fide  intention  to  reside  there,  *  even  though  his  ob- 
ject was  to  avail  himself  of  the  jurisdiction  of  the  fed- 
eral courts,  he  becomes  instantly  a  citizen  of  the  other  state, 
and  may  sue  as  such  in  the  courts  of  the  United  States,  (c?) 
The  doctrine  in  the  original  case  of  Bingham,  v.  Cabot,  was 


(a)  6  Wheaton,  450.    Dodge  v.  Perkins,  4  Mason's  Eep.  435,  S.  P. 
(6)  4  Dallas,  330.     This  case  was  repudiated  by  Mr.  Justice  Story,  in  Briggs  v. 
French,  2  Sumner,  257,  as  being  erroneously  decided. 

(c)  The  same  doctrine  was  held  by  Judge  Washington,  in  Hurst  v.  McNeil,  1 
Wash.  Cir.  E.  70,  83.  Starling  v.  Hawks,  5  McLean,  318.  But  in  Briggs  v.  French, 
2  Sumner,  251,  it  was  pointedly  condemned ;  and  the  judge  held,  that  a  conveyance 
of  land  by  a  citizen  of  one  state  to  a  citizen  of  another,  for  the  pui-pose  of  enabling 
the  latter  to  maintain  a  suit  on  it  in  the  courts  of  the  United  States,  vested  a  legal 
title,  and  a  stranger  not  claiming  under  either  of  the  parties,  had  no  right  to  inquire 
into  the  motive  of  the  conveyance. 

(d)  Lessee  of  Cooper  v.  Galbraith,  3  Wash.  Cir.  Rep.  546.  Case  v.  Clark,  5  Mar 
son's  Kep.  70.  Catlett  v.  Pacific  Ins.  Co.  1  Paine's  Rep.  594.  Jones  v.  League,  18 
How.  U.  S.  77.  In  Briggs  v.  French,  2  Sumner,  251,  it  was  held,  that  it  was  suflS- 
cient  to  give  jurisdiction  to  the  federal  courts,  that  a  citizen  of  one  state  had  really, 
and  not  merely  nominally,  removed  from  one  state  to  another,  though  his  motive 
might  have  been  to  prosecute  a  suit  in  the  courts  of  the  United  States.  It  was  suffi- 
cient if  the  plaintiff  was  in  fact  a  citizen  of  one  state  and  the  defendant  of  another. 
The  motive  of  the  removal  was  not  to  be  inquired  into. 
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again  confirmed  in  Abercrombie  v.  JDupuis,  (a)  with  some  symp- 
toms of  reluctance ;  and  it  would  seem  that  the  court  was  not 
entirely  satisfied  with  the  precise  limits  in  which  their  jurisdic- 
tion had  been  circumscribed  and  embarrassed  by  their  prede- 
cessors. But  in  Strawbridge  v.  Curtiss,{b)  the  limitation  of  the 
federal  jurisdiction  was  considered  as  being  stiU  more  close  and 
precise.  The  Supreme  Court  declared,  that  where  the  interest 
was  joint,  and  two  or  more  persons  were  concerned  in  that 
interest,  as  joint  plaintiffs,  or  joint  defendants,  each  of  them 
must  be  competent  to  sue,  or  liable  to  be  sued,  in  the  federal 
courts ;  and  the  suit  was  dismissed  in  that  case,  because  some 
of  the  plaintiffs  and  defendants  were  citizens  of  the  same 
state. (c)  The  next  case  that  arose  on  this  subject  was,  whether 
a  corporation  was  a  citizen  within  the  meaning  of  the  constitu- 
tion, and  could  sue  in  the  federal  courts  in  consequence  of  its 
legal  character ;  and  it  was  decided,  in  the  cases  of  the  Hope 
Insurance  Company  v.  Boardman,  and  of  the  Bank  of  the  United 
States  V.  Deveaux,(d)  that  a  corporation  aggregate  was  not,  in 
its  corporate  capacity,  a  citizen,  and  that  its  right  to  liti- 
-gate  in  the  federal  courts  depended  upon  the  character 
-of  *  the  individuals  who  compose  the  body  politic,  and    *  347 


(o)  1  Cranch,  343.  (6)  3  Ibid.  267. 

(c)  Bat  the  Circuit  Court  of  the  United  States  is  not  deprived  of  its  jarisdiction 
arising  from  the  character  of  the  party,  by  joining  with  an  alien  or  citizen  of  another 
sta,te,  a  mere  nominal  party,  who  does  not  possess  the  requisite  character.  5  Cranch, 
303.  8  Wheaton,  451.  1  Paine's  Kep.  410.  It  has  likewise  been  adjudged,  that  as 
the  courts  of  Louisiana  do  not  proceed  according  to  the  rules  of  the  common  law, 
but  of  the  civil  law,  a  suit  may  be  brought  in  the  federal  courts  by  a  resident  alien 
against  one  or  two  obligors,  bound  severally  as  well  as  jointly,  who  reside  in  Louisi- 
ana, though  the  other  obligor  7-esides  in  another  state.  The  rule  in  chancery  and  in  the 
civil  law  is,  that  if  the  court  can  make  a  decree  according  to  justice  and  equity  be- 
tween the  parties  before  them,  that  decree  shall  not  be  withheld  because  a  party  out 
of  its  jurisdiction  is  not  made  a  defendant,  although  he  must  have  been  united  in  the 
suit  had  he  been  within  the  reach  of  the  process  of  the  court.  This  was  the  principle 
of  that  decision.  Breedlove  v.  Nicolet,  7  Peters's  U.  S.  Eep.  413.  See,  also,  Har- 
rison I/.  Urann,  1  Story's  R.  64.  And  now,  by  act  of  congress  of  February  28th, 
1839,  c.  36,  if  there  be  several  defendants,  and  any  one  or  more  of  them  is  not  an  in- 
habitant of,  or  not  found  in  the  district  where  the  suit  is  brought,  and  does  not  volun- 
tarily appear,  the  court  may  entertain  jurisdiction,  and  proceed  against  the  parties 
properly  before  it.  ^ 

(rf)  5  Cranch,  57,  61.  Bank  of  Augusta  u.  Earle,  13  Peters's  E.  519.  Wood  u. 
Hartford  Fire  Insurance  Company,  13  Conn.  B.  202,  S.  P. 
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which  character  must  appear  by  proper  averments  upon  the 
record,  (a)  But  a  corporation  aggregate,  composed  of  citi- 
zens of  one  state,  may  sue  a  citizen  of  another  state  in  the 
Circuit  Court  of  the  United  States.  If  any  of  the  stockhold- 
ers are  citizens  of  the  same  state,  with  the  defendant,  the  fed- 
eral courts  have  no  jurisdiction.  And  the  rule  relative  to  suits 
originally  instituted  in  the  courts  of  the  United  States,  requir- 
ing all  the  individuals  composing  the  respective  parties  to  pos- 
sess the  requisite  character  to  give  the  court  jurisdiction,  applies 
equally  to  suits  removed  from  the  state  courts.(6) 

With  respect  to  the  question  on  the  peculiar  right  of  the 
Bank  of  the  United  States  to  sue  in  the  federal  courts,  it  was 
decided,  in  reference  to  the  first  bank  of  the  United  States,  that 
no  right  was  conferred  on  that  bank  by  its  act  of  incorporation 
to  sue  in  those  courts.  It  had  only  the  ordinary  corporate 
capacity  to  sue  and  be  sued ;  and  being  an  invisible,  artificial 
being,  a  mere  legal  entity,  and  not  a  citizen,  its  right  to  sue 
must  depend  upon  the  character  of  the  individuals  of  which  it 
is  composed.  The  constitution  of  the  United  States  supposed 
apprehensions  might  exist,  that  the  tribunals  of  the  states  would- 


(a)  In  Breithaupt  v.  The  Bank  of  Gfeorgia,  1  Peters's  U.  S.  Rep.  238,  it  was  there 
held,  that  a  bill,  to  give  jurisdiction,  must  state  that  the  stockholders  were  citizens  of 
Georgia. 

(6)  Ward  V.  Arredondo,  1  Paine's  Rep.  410.  Bank  of  Cumberland  v.  Willis,  3 
Sumner,  472.  But  the  very  inconvenient  and  narrow  doctrine  contained  in  the  cases 
of  Strawbridge  v.  Curtiss,  3  Cranch,  267,  Bank  of  the  United  States  v.  Dereaux, 
5  Cranch,  84,  and  Comm.  and  R.  R.  Bank  of  Vicksborg  v.  Slocomb,  14  Peters's  R. 
60,  was  reviewed  and  overruled  in  the  Louisville  Railroad  Comp.  v.  Letson,  in  2 
How.  U.  S.  497.  It  was  there  held,  that  a  corporation  created  and  doing  business 
in  a  state,  was  an  inhabitant  of  the  state,  capable  of  being  treated  as  a  citizen,  for 
all  pui-poses  of  suing  and  being  sued,  although  some  of  the  members  of  the  cor- 
poration were  not  citizens  of  the  state  in  which  the  suit  was  brought,  and  although  the 
state  itself  might  be  a  member  of  the  corporation.^  This  was  a  very  important  and 
salutary  decision,  and  reinstated  the  federal  courts  in  their  essential  jurisdiction  in 
cases  of  suits  between  citizens  of  different  states.  The  act  of  congress  of  the  28th 
Pebmary,  1839,  gave  aid  to  this  decision,  it  being  considered  in  its  language  and  con- 
struction, as  an  enlargement  of  jurisdiction  in  respect  to  the  character  of  the  parties. 


1  Kundle  ti.  Delaware  and  Raritan  Canal  Co.  14  How.  IT.  S.  95, 96.  Day  v.  Newark  Mauf. 
Co.  1  Blatchford,  R.628.  North.  Ind.  R.  R.  Co.  v.  Mich.  Centr.  R.  R.  Co.  15  How.  U.  S.  233, 
247 ;  Yallette  v.  Whitewater  Valley  Canal  Co.  4  McLean,  192 ;  French  v.  Lafayette  Ins. 
Co.  5  Id.  461. 
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not  administer  justice  as  impartially  as  those  of  the  nation, 
to  parties  of  every  description,  and,  therefore,  it  established 
national  tribunals  for  the  decision  of  controversies  bet\\'^een 
aliens  and  citizens,  and  between  citizens  of  different  states. 
The  person  whom  a  corporation  represents  may  be  aliens  or 
citizens,  and  the  controversy  is  between  persons  suing  by  their 
corporate  name  for  a  corporate  right,  and  the  individual  defend- 
ant. Where  the  members  of  the  corporation  are  aliens  or  citi- 
zens of  a  different  state  from  the  opposite  party,  they 
come  *  within  the  reason  and  terms  of  the  jurisdiction  *348 
of  the  federal  courts.  The  court  can  look  beyond  the 
corporate  name,  and  notice  the  character  of  these  members, 
who  are  not  considered,  to  every  intent,  as  placed  out  of  view, 
and  merged  in  the  corporation.  Incorporated  aliens  may  sue  a 
citizen,  or  the  incorporated  citizens  of  one  state  may  sue  a  citi- 
zen of  another  state,  in  the  federal  courts,  by  their  corporate 
name,  and  the  controversy  is  substantially  between  aliens  and 
a  citizen,  or  between  the  citizens  of  one  state  and  those  of 
another.  In  that  case,  the  president,  directors,  and  company, 
of  the  Bank  of  the  United  States  averred,  that  they  were  citi- 
zens of  Pennsylvania,  and  that  the  defendants  were  citizens  of 
Georgia ;  and  this  averment,  not  traversed  or  denied,  was  suffi- 
cient to  sustain  the  suit  in  the  Circuit  Court.  In  suits  by  the 
Bank  of  the  United  States,  of  1816,  such  an  averment  is  not 
necessary,  because  the  act  incorporating  the  bank  (a)  authorizes 
it  to  sue  and  be  sued  in  the  Circuit  Court  of  the  United  States, 
as  well  as  in  the  state  courts.  Without  such  an  express  provi- 
sion, it  would  have  been  difficult  for  the  Bank  of  the  United 
States  ever  to  have  sued  in  the  federal  courts,  if  the  fact  of 
citizenship  of  aU  the  members  was  to  be  scrutinized,  for  there 
were  probably  few  or  no  states  which  had  not  some  stockholder 
of  the  bank  a  resident  citizen,  (b)  It  was  indispensable  for 
congress  to  provide  specially  for  a  jurisdiction  over  suits  in 
which  the  bank  was  concerned,  or  no  jurisdiction  could  well 
have  been  sustained.  It  was  truly  observed,  by  the  Supreme 
Court,  that  if  the  Bank  of  the  United  States  could  not  sue  a 


(a)  Act  of  congress,  April  10, 1816,  sec.  7. 

(6)  Osborn  v.  United  States  Bank,  9  Wlieaton,  738.    United  States  Bank  v.  Plant- 
ers' Bank,  9  Wheaton,  904. 
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person  who  was  a  citizen  of  the  same  state  with  any  one  of  its 
members,  in  the  circuit  courts,  this  disability  would  defeat  the 
power. 

A  trustee,  who  holds  the  legal  interest,  is  competent  to 
*  349  *  sue  in  right  of  his  own  character  as  a  citizen  or  alien, 
as  the  case  may  be,  in  the  federal  courts,  and  without 
reference  to  the  character  or  domicil  of  his  cestui  que  trust, 
unless  he  was  created  trustee  for  the  fraudulent  purpose  of 
giving  jurisdiction.(c)  This  rule  equally  applies  to  executors 
and  administrators,  who  are  considered  as  the  real  parties  in  in- 
terest ;  but  it  does  not  apply  to  the  case  of  a  general  assignee 
of  an  insolvent  debtor,  and  he  cannot  sue  in  the  federal  courts, 
if  his  assignor  could  not  have  sued  there.  The  11th  section  of 
the  judiciary  act  will  not  permit  jurisdiction  to  vest  by  the  as- 
signment of  a  cJiose  in  action,  (cases  of  foreign  bills  of  exchange 
excepted,)  unless  the  original  holder  was  entitled  to  sue ;  and 
whether  the  assignment  was  made  by  the  act  of  the  party,  or  by 
operations  of  law,  makes  no  difference  in  the  case.  An  executor 
or  administrator  is  not  an  assignee^  within  the  meaning  of  the 
11th  section  of  the  judiciary  act.(6)i 

With  respect  to  the  District  of  Columbia,  and  to  the  terri- 
torial districts  of  the  United  States,  they  are  not  states,  within 
the  sense  of  the  constitution  and  of  the  judiciary  act,  so  as  to 
enable  a  citizen  thereof  to  sue  a  citizen  of  one  of  the  states  in 


(a)  Chappedelaine  v.  Dechenaax,  4  Cranch,  306,  308.  Browne  v.  Strode,  5 
Cranch,  303.  See,  also,  5  Cranch,  91,  and  Childress  v.  Emory,  8  Wheaton,  642. 
If  the  nominal  plaintiff  and  the  real  defendant  be  citizens  of  the  stale,  yet  if  the  party 
for  whose  nse  the  suit  was  brought  was  a  citizen  of  another  state,  the  Circtiit  Court  of 
the  United  States  has  jurisdiction.  Browne  v.  Strode,  sup.  JlcXutt  v.  Bland,  2  How. 
r.  S.  9. 

(b)  Sere  v.  Pitot,  6  Cranch,  332.  Mayer  v.  Foulkrod,  4  Wash.  Cir.  Kep.  349.  But 
it  is  adjudged  that  a  note  payable  to  A,  or  bearer,  may  be  sued  in  the  federal  courts, 
in  his  own  name,  and  that  the  II th  section  of  the  judidary  act  does  not  apply.  Bul- 
lard  V.  BeU,  1  Mason^  243.  Halsted  v.  Lyon,  2  McLean,  226.  So  the  holder  of  a 
negotiable  note,  payable  to  the  maker's  own  order,  and  indorsed,  may  sue  the  maker 
in  the  federal  courts,  though  the  holder  be  a  citizen  of  another  state ;  for  the  rigjit 
passes  not  by  assignment,  but  to  bearer  by  delivery.  Towne  o.  Smith,  U.  S.  C.  C. 
Mass.  Law  Eeporter  for  May,  1846.^ 

1  The  equitable  assignee  of  a  claim  to  an  account  is  within  the  restriction,  if  his  as- 
signor was  not  competent  to  sue  on  the  ground  of  citizenship.  Wilkinson  r.  Wilkinson, 
2  Curtis,  C.  C.  562. 

2  See  Coffee  r.  Planters'  Bank  of  Tennessee,  13  How.  Z.  S.  183. 
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the  federal  courts.  However  extraordinary  it  might  seem  to  be, 
that  the  courts  of  the  United  States,  which  were  open  to  ahensj 
and  to  the  citizens  of  every  state,  should  be  closed  upon  the  in- 
habitants of  those  districts,  on  the  construction  that  they  were 
not  citizens  of  a  state,  yet,  as  the  court  observed,  this  was  a  sub- 
ject for  legislative,  and  not  for  judicial  consideration. (a) 

*  If  the  jurisdiction  of  the  Circuit  Court  between  citi-  *  350 
zens  of  different  states  has  once  vested,  it  is  not  divested 
by  a  subsequent  change  of  domicil  of  one  of  the  parties,  and  his 
removal  into  the  same  state  with  the  adverse  party,  pendente 
lite,  (b)  The  jurisdiction  depends  upon  the  state  of  things  at 
the  time  the  action  is  brought.^  So,  an  indorsee  of  a  note,  who 
resides  in  one  state,  may  sue  his  immediate  indorser,  who  re- 
sides in  another  state,  though  that  immediate  indorser  and  the 
maker  be  residents  of  the  same  state.  The  indorsement  is  a 
new  contract  between  the  parties  to  the  record,  quite  distinct 
from  the  original  notp.  (c) 

The  case  of  Osborn  v.  The  Bank  of  the  United  Jurisdio- 
States,  (d)  brought  into  view  important  principles  state'is^'^in- 
touching  the  constitutional  jurisdiction  of  the  federal  noTl^pa^rty 
courts,  where  a  state  claimed  to  be  essentially  a  party.  °'^  record. 
The  court  decided,  that  the  circuit  courts  had  lawful  jurisdic- 
tion, under  the  act  of  congress  incorporating  the  national  bank, 
of  a  bill  in  equity  brought  by  the  bank  for  the  purpose  of  pro- 
tecting it  in  the  exercise  of  its  franchises,  which  were  threatened 
to  be  invaded  under  a  law  of  the  state  of  Ohio ;  and  that  as 
the  state  itself  could  not  be  made  a  party  defendant,  the  suit 
might  be  maintained  against  the  officers  and  agents  of  the  state 
who  were  intrusted  with  the  execution  of  such  laws. 

As  the  amendment  to  the  constitution  prohibited  a  state  to 


(a)  The  term  state,  in  the  sense  of  the  constitution,  applies  only  to  the  members  of 
the  American  confederacy,  and  does  not  extend  to  a  territory  of  the  tJnited  States. 
Seton  V.  Hanham,  E.  M.  Charlton's  Geo.  Eep.  374.  Hepburn  i/.  EUzey,  2  Cranch, 
445.     Corporation  of  New  Orleans  v.  Winter,  1  Wheaton,  91. 

(6)  Morgan  v.  Morgan,  2  Wheaton,  290.     Clarke  v.  Mathewson,  12  Peters,  164. 

(c)  Young  V.  Biyan,  6  Wheaton,  146.    MoUan  v.  Torrance,  9  Wheaton,  537. 

(d)  9  Wheaton,  738. 

1  Therefore  the  appointment  of  a  person  as  consul  of  a  foreign  power  does  not  work  an 
abatement  of  a  suit  already  commenced.    Koppel  v.  Heinrichs,  1  Barb.  S.  C.  Rep.  449. 
VOL.  I.  33 
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be  made  a  party  defendant  by  individuals  of  other  states,  .the 
court  felt  the  pressure  and  difficulty  of  the  objection,  that  the 
state  of  Ohio  was  substantially  a  party  defendant,  inasmuch 
as  the  process  of  the  court  in  the  suit  -acted  directly  upon  the 
state,  by  restraining  its  officers  from  executing  the  law  of  the 
state.  The  direct  interest  of  the  state  in  the  suit  was  admitted, 
but  the  objection,  if  it  were  valid,  would  go,  in  its  con- 
*861  sequences,  completely  to  destroy  the  powers  of  *the 
'  Union.     If  the  federal  court's  had  no  jurisdiction,  then 

the  agents  of  a  state,  under  an  unconstitutional  law  of  the  state, 
might  arrest  the  execution  of  any  law  of  the  United  States. 
A  state  might  impose  a  fine  or  penalty  on  any  person  employed 
in  the  execution  of  any  law  of  the  Union,  and  levy  it,  by  a 
ministerial  officer,  without  the  sanction  even  of  its  own  courts. 
All  the  various  public  officers  of  the  United  States,  such  as  the 
carrier  of  the  mail,  the  collector  of  the  revenue,  and  the  marshal 
of  the  district,  might  be  inhibited,  under  ruinous  penalties,  from 
the  performance  of  their  respective  duties.  And  if  the  courts 
of  the  United  States  cannot  rightfully  protect  the  agents  who 
execute  every  law  authorized  by  the  constitution,  from  the  direct 
action  of  state  agents  in  the  collection  of  penalties,  they  could 
not  rightfully  protect  those  who  execute  any  law.  The  court 
insisted,  that  there  was  no  such  deplorable  failure  of  jurisdic- 
tion, and  that  the  federal  judiciary  might  rightfully  protect  those 
employed  in  carrying  into  execution  the  laws  of  the  Union  from 
the  attempts  of  a  particular  state,  by  its  agents,  to  resist  the 
execution  ^of  those  laws.  It  may  use  preventive  proceedings, 
by  injunction  or  otherwise,  against  the  agents  or  officers  of  the 
state,  and  authorize  proceedings  against  the  very  property  seized 
by  the  agent;  and  the  court  concluded,  that  a  suit  brought 
against  individuals  for  any  cause  whatever,  was  not  a  suit 
against  a  state,  in  the  sense  of  the  constitution.  The  constitu- 
tion contemplated  a  distinction  between  cases  in  which  a  state 
was  interested,  and  those  in  which  it  was  a  party ;  and  to  be  a 
party  for  the  purpose  of  jurisdiction,  it  is  necessary  to  be  one 
upon  record.  The  constitution  only  intended  a  party  on  record, 
and  to  be  shown  in  the  first  instance  by  the  simple  inspection 
of  the  record,  and  that  is  what  is  intended  in  all  cases  where 
jurisdiction  depends  upon  the  party,  [a) 

(a)  In  the  case  of  McNutt  v.  Bland,  2  How.  U.  S.  9,  it  was  decided,  that  a  citizen 
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The  question  of  jurisdiction  depending  upon  the  character 
and  residence  of  parties,  came  again  into  discussion  in  the 
case  of  The  Bank  of  the  United  States  v.  The  Planters' 
*  Bank  of  Georgia;  (a)  and  it  was  decided  that  the  cir-  *352 
cuit  courts  had  jurisdiction  of  suits  brought  by  the  Bank 
of  the  United  States  against  a  state  bank,  notwithstanding  the 
state  itself  was  a  stockholder,  together  with  private  individuals 
who  were  citizens  oi  the  same  state  with  some  of  the  stock- 
holders of  the  Bank  of  the  United  States.  It  was  declared,  that 
the  state  of  Georgia  was  not,  as  a  state,  to  be  deemed  a  party- 
defendant,  though  interested  as  a  stockholder  in  the  defence. 
The  state,  so  far  as  concerned  that  transaction,  was  divested  of 
its  sovereign  character,  and  took  that  of  a  private  citizen  ;  and 
this  principle  applies  to  every  case  in  which  the  government  be- 
comes a  partner  in  any  tr9,ding  company,  (b) 

We  have  seen  how  far  the  courts  of  the  United  States  have 
a  common-law  jurisdiction  ;  and  it  appears  to  have  been  wholly 
disclaimed  in  criminal  cases  ;  and  the  true  distinction  would 
seem  to  be,  that  all  federal  jurisdiction  in  civil  ;and  criminal 
cases,  must  be  derived  from  the  constitution  and  the  laws  made 
in  pursuance  of  it ;  and  that  when  the  jurisdiction  is  vested,  the 
principles  of  the  common  law  are  necessary  to  the  due  exercise 
of  that  jurisdiction.  We  have  seen,  likewise,  with  what  caution, 
and  within  what  precise  limits,  the  federal  courts  have  exercised 
jurisdiction,  in  controversies  between  citizens  and  aliens,  and 
between  citizens  of  different  states.  In  the  next  lecture  we 
shall  enter  upon  a  particular  examination  of  the  powers  and 
claims  of  the  federal  courts,  relative  to  admiralty  and  maritime 
jurisdiction. 


of  another  state  might  sue  a  citizen  of  Mississippi,  in  the  Circuit  Court  of  the  "United 
States,  though  he  sued  in  the  name  of  the  nominal  plaintiff  or  trustee,  who  was  also 
a  citizen  of  Mississippi,  provided  he  was  the  party  in  interest.  Mr.  Justice  Daniel  dis- 
sented, and  contended,  on  the  authority  of  prior  decisions,  that  the  jurisdiction  de- 
pended, not  on  the  situation  of  the  parties  concerned  in  interest,  but  on  the  character 
of  the  parties  appearing  on  the  record. 

(a)  9  Wheaton,  904.  Bank  of  Kentucky  v.  Wister,''2  Peters's  U.  S.  Kep.  318,  S. 
P.  In  this  last  case  it  was  decided  that  an  incorporated  bank  was  suable,  though  the 
whole  property  and  control  of  the  bank  belonged  to  the  state  incorporating  it. 

(6)  Story,  J.,  11  Peters,  349. 
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LECTURE   XVII. 

OP   THE   DISTRICT   AND   TBREITOKIAL   COURTS   OF   THE   UNITED 

STATES. 

The  district  courts  act  as  courts  of  common  law,  and  also  as 
courts  of  admiralty. 

Admiralty  -A-  distinction  is  made  in  England  between  the  in- 
of"the°'dis-  ^^^^'^^  ^^d  the  prize  cowt  ef  admiralty.  The  former 
triot  courts,  jg  the  Ordinary  admiralty  court,  but  the  latter  is  a  spe- 
cial and  extraordinary  jurisdiction  ;  and  although  it  be  exercised 
by  the  same  person,  it  is  in  no  way  connected  with  the  former, 
either  in  its  origin,  its  mode  of  proceeding  or  the  principles  which 
govern  it.  To  constitute  the  prize  court,  or  to  call  it  into  action 
in  time  of  war,  a  special  commission  issues,  and  the  court  pro- 
ceeds summarily,  and  is  governed  by  general  principles  of  policy 
and  the  law  of  nations.  This  was  the  doctrine  of  the  English 
court  of  king's  bench,  as  declared  by  Lord  Mansfield  in  Undo 
V.  Rodney ;  (a)  and  though  some  parts  of  his  learned  and  elab- 
orate opinion  in  that  case  do  not  appear  to  be  very  clear  and 
precise  on  the  point  concerning  the  difference  in  the  foundation 
of  the  powers  of  the  instance  and  of  the  prize  court  of  admi- 
ralty, yet  I  should  infer  from  it  that  the  judge  of  the  English 
admiralty  requires  a  special  commission,  distinct  from  his  ordi- 
nary commission,  to  enable  him,  in  time  of  war,  to  assume  the 
jurisdiction  of  prize.  The  practice  continues  to  this  day  of  is- 
suing a  special  commission,  on  the  breaking  out  of  hostilities, 
to  the  commissioners  for  executing  the  office  of  lord  high  admi- 
ral, giving  them  jurisdiction  in  prize  cases,  (b) 
*  354        *  The  division  of  the  court  of  admiralty  into  two  courts 


(a)  Doug.  Kep.  613,  note. 

(6)  Ex  parte  Lynch,  1  Maddock's  Kep.  15. 
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is  said  not  to  have  been  generally  known  to  the  common 
lawyers  of  England  before  the  case  of  Lindo  v.  Rodney;  and 
yet  it  appears,  from  the  research  made  in  that  case,  that  the 
prize  jurisdiction  was  established  from  the  earliest  periods  of  the 
English  judicial  history.  The  instance  court  is  the  ordinary  and 
appropriate  court  of  admiralty,  and  takes  cognizance  of  the 
general  subjects  of  admiralty  jurisdiction,  and  it  proceeds  ac- 
cording to  the  civil  and  maritime  law.  The  prize  court  has  ex- 
clusive cognizance  of  matters  of  prize  and  matters  incidental 
thereto,  and  it  proceeds  to  hear  and  determine  according  to  the 
course  of  the  admiralty  and  the  law  of  nations.  The  distinction 
between  these  two  courts,  or  rather  between  these  two  depart- 
ments of  the  same  court,  is  kept  up  throughout  aU  the  proceed- 
ings ;  and  the  appeals  from  the  decrees  of  these  two  jurisdictions 
are  distinct,  and  made  to  separate  tribunals.  The  appeal  from 
the  instance  court  lies  to  delegates,  but  from  the  prize  courts  it 
lies  to  the  lords  commissioners  of  appeals  in  prize  causes,  and 
who  are  appointed  for  that  special  purpose. 

Such  is  the  distinction  in  England  between  the  instance  and 
the  prize  court  of  admiralty  ;  and  in  the  case  of  JSz  parte 
Irtjnch,  {a)  it  was  held,  that  the  JTirisdiction  of  the  admiralty  as 
a  prize  court,  did  not  cease  with  the  war,  but  extended  to  aU 
the  incidents  of  prize,  and  to  an  indefinite  period  after  the  war. 
It  remains  to  see  how  far  that  distinction  is  known  or  preserved 
in  the  jurisdiction  of  our  district  courts. 

It  is  said  by  a  judge,  who  must  have  been  well  acquainted 
with  the  subject,  (for  he  was  registrar  of  a  colonial  court  of  ad- 
miralty before  our  Revolution,)  that  this  distinction  between  the 
instance  and  the  prize  court  was  not  known  to  our  admi- 
ralty proceedings  under  the  *  colony  administrations.  (&)  *355 
In  the  case  of  Jennings  v.  Carson,  (c)  the  District  Court 
of  Pennsylvania,  in  1792,  decided  that  prize  jurisdiction  was 
involved  in  the  general  delegation  of  admiralty  and  maritime 
powers,  and  that  congress,  by  the  judiciary  act  of  1789,  meant 
to  convey  to  the  district  courts  all  the  powers  appertaining  to 
admiralty  and  maritime  jurisdiction,  including  that  of  prize. 
Prize  jurisdiction  was  inherent  in  a  court  of  admiralty,  though 


(a)  1  Haddock's  Eep.  15.  (6)  1  Peters's  Adm.  Rep.  5,  6.  (c)  1  Ibid.  1. 

33* 
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it  was  of  course  a  dormant  power  until  called  into  activity  by 
the  occurrence  of  war. 

District  ^'it  notwithstanding  this  early  decision  in  favor  of 
ruaii  Yn  *^®  plenary  jurisdiction  of  the  district  courts  as  courts 
stance  and    of  admiralty,  there  was  sreat  doubt  entertained  in  this 

PHZ6  courts 

country,  about  the  year  1793,  whether  the  district 
courts  had  jurisdiction  under  the  act  of  congress  of  1789,  as 
prize  courts.  Tflie  District  Court  of  Maryland  decided  against 
the  jurisdiction,  and  that  decree  waS  affirmed  on  appeal  to  the 
Circuit  Court,  on  the  ground  that  a  prize  cause  was  not  a  civil 
cause  of  admiralty  jurisdiction,  but  rested  on  the  jus  belli,  and 
that  there  was  no  prize  court  in  existence  in  the  United  States. 
The  same  question  was  carried  up  to  the  Supreme  Court  of  the 
United  States  in  February,  1794,  in  the  case  of  Glass  v.  The 
Sloop  Betsey,  {a)  and  was  ably  discussed.  The  Supreme  Court 
put  an  end  at  once  to  all  these  difficulties  about  jurisdiction,  by 
declaring  that  the  district  courts  of  the  United  States  possessed 
aU  the  powers  of  courts  of  admiralty,  whether  considered  as 
instance  or  as  prize  courts. 

In  the  case  of  The  Emulous,  (b)  the  Circuit  Comrt  in  Massa- 
chusetts was  inclined  to  think  that  the  admiralty,  from  time 
immemorial,  had  an  inherent  jurisdiction  in  prize,  because,  if 
we  examine  the  most  venerable  relics  of  ancient  maritime  ju- 
risprudence, we  shall  find  the  admiralty  in  possession  of  prize 
jurisdiction,  independent   of    any  known  special   commission. 

It  seems  to  have  always  constituted  an  ordinary,  and  not 
*  356     an  extraordinary  branch  of  the  admiralty  powers ;  *  and 

it  is  to  be  observed,  that  Lord  Mansfield  leaves  the  point 
uncertain,  whether  the  prize  and  the  instance  jurisdiction  were 
coeval  in  antiquity,  or  whether  the  former  was  constituted  by 
special  commission.  Be  that  as  it  may,  the  equal  jurisdiction 
of  the  admiralty  in  this  country,  as  an  instance  and  as  a  prize 
court,  is  now  definitely  settled ;  and  if  the  prize  branch  of  the 
jurisdiction  of  the  admiralty  be  not  known  in  time  of  peace,  it 
is  merely  because  its  powers  lie  dormant,  fi:om  the  want  of  busi- 
ness to  caU.  them  into  action. 


(a)  3  Dallas,  6.    Penhallow  v.  Doane,  3  Dallas,  54,  S.  P.     See,  also,  the  act  of 
congress  of  Jane  26tli,  1812,  sec.  6. 
(6)  1  Gallison,  563. 
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There  is  no  pretence  of  claim  on  the  part  of  courts  of  com- 
mon law,  to  any  share  in  the  prize  jurisdiction  of  the  courts  of 
admiralty.  It. is  necessarily  and  completely  exclusive  ;  and  we 
will  first  take  a  view  of  the  jurisdiction  and  powers  of  the  dis- 
trict courts  in  prize  cases,  and  then  of  their  ordinary  admiralty 
jurisdiction.  As  prize  questions  are  applicable  to  a  state  of 
_war,  and  are  governed  chiefly  by  the  rules  of  the  law  of  nations, 
and  the  usages  and  practices  of  the  maritime  powers,  I  do  not 
propose  to  enlarge  on  that  subject.  My  object  will  be,  to  ascer- 
tain the  exact  jurisdiction  of  the  District  Court,  in  all  its  various 
powers  and  complicated  character.  I  shall  consider,  (1.)  Its 
character  as  a  prize  court :  (2.)  as  a  court  of  criminal  jurisdic- 
tion in  admiralty :  (3.)  the  division  line  between  the  admiralty 
and  the  courts  of  common  law :  (4.)  its  powers  as  an  instance 
court  of  admiralty :  (5.)  its  jurisdiction  as  a  court  of  common 
law,  and  clothed,  also,  with  special  powers. 

(1.)  Jurisdiction  of  the  prize  courts^  ^"^^  Courts. 

The  ordinary  prize  jurisdiction  of  the  admiralty  extends  to 
all  captures  in  war  made  on  the  high  seas.  I  know  of  no 
other  definition  of  prize  goods,  said  Sir  William  Scott,  in  the 
case  of  The  Two  Friends,{a)  than  that  they  are  goods 
*  taken  on  the  high  seas,  jii/re  belli,  out  of  the  hands  of  *  357 
the  enemy.  The  prize  jurisdiction  also  extends  to  cap- 
tures in  foreign  ports  and  harbors,  and  to  captures  made  on  land 
by  naval  forces,  and  upon  siirrenders  to  naval  forces,  either 
solely,  or  by  joint  operation  with  land  forces.(6)  It  extends  to 
captures  made  in  rivers,  ports,  and  harbors  of  the  captor's  own 
country.  But  as  to  plunder  or  booty  in  a  mere  continental  land 
war,  without  the  presence  or  intervention  of  any  ships  or  their 
crews.  Lord  Mansfield  admitted,  in  Lindo  v.  Rodney,  there  was 
no  case,  or  authority,  or  principle,  to  enable  him  to  bring  it 
within  the  cognizance  of  a  prize  court,  (c)  The  prize  court  ex- 
tends, also,  to  all  ransom  bUls  upon  captures  at  sea,  and  to 
money  received  as  a  ransom  or  commutation,  on  a  capitulation 


(a)  1  Kob.  Rep.  271. 

(6)  Lindo  v.  Kodney,  Doug.  Rep.  613,  note. 

(c)  In  the  case  of  Alexander  v.  The  Duke  of  Wellington,  2  Russ.  &  Mylne,  35, 
Lord  Brougham  said,  that  military  prize  rests  upon  the  same  principles  of  law  as 
prize  at  sea,  though  in  general  no  statute  passes  with  respect  to  it.  • 
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to  naval  forces  alone,  or  jointly  with  land  forces.(a)  The  fede- 
ral courts  have  asserted  for  the  prize  courts  in  this  country,  a 
jurisdiction  equally  as  ample  and  extensive  as  any  claimed  for 
them  in  England.  In  the  case  of  The  Emulous,{b)  though  the 
court  gave  no  opinion  as  to  the  right  of  the  admiralty  to  take 
cognizance  of  mere  captures  ma3e  on  the  land,  exclusively  by 
land  forces,  yet  it  was  declared  to  be  very  clear,  that  its  jurisdic- 
tion was  not  confined  to  captures  at  sea.  It  took  cognizance  of 
all  captures  in  creeks,  havens,  and  rivers,  and  also  of  all  captures 
made  on  land,  where  the  same  had  been  made  by  a  naval  force, 
or  by  cooperation  with  a  naval  force ;  and  this  exercise  of  juris- 
diction was  settled  by  the  most  solemn  adjudications.  A 
seizure  may  therefore  .be  made  in  court,  in  our  own  country,  as 
prize,  if  made  while  the  property  was  water-borne.  Had  it  been 
landed,  and  remained  on  land,  it  would  have  deserved  consider- 
ation ;  and  no  opinion  was  given,  whether  it  could  have  been 

proceeded  against  as  prize,  under  the  admiralty  jurisdic- 
*  358     tion,  or  whether,  *  if  liable  to  seizure  and  condemnation 

in  our  courts,  the  remedy  ought  not  to  have  been  pursued 
by  a  process  applicable  to  municipal  confiscations. 

It  is  understood  in  England,  that  the  admiralty,  merely  by  its 
own  inherent  powers,  never  exercises  jurisdiction  as  to  captures 
or  seizures,  as  prize,  made  on  shore,  without  the  cooperation  of 
naval  forces.^  In  the  case  of  The  Ooster  Eems,  cited  by  Sir 
William  Scott  in  the  case  of  The  Two  Friends,{c)  and  decided 
by  the  highest  authority,  that  of  the  lords  commissioners  of 
appeal,  in  1784,  it  was  held,  that  goods  taken  on  shore  as  prizcj 
where  there  had  been  no  act  of  capture  on  the  high  seas,  were 
not  to  be  considered  as  prize,  and  that  the  prize  courts  had  no 
jurisdiction  in. such  a  case.  But  it  is  admitted,  that  if  the  juris- 
diction has  once  attached,  and  the  goods  have  been  taken  at 
sea,  they  may  be  followed  on  shore  by  the  process  of  the  prize 


{a)  Ships  taken  at  Genoa,  4  Eob.  Eep.  388.     Anthon  v.  Fisher,  Doug.  Kep.  649, 
note.     Maisonnaire  v.  Keating,  2  Gallison,  325. 

(6)  1  Gallison,  563.  (c)  1  Eob  Eep.  271. 


1  Questions  of  Army  Prize  were  referred  by  act  3  &  4  Vict.  o.  65,  to  the  Court  of  Ad- 
miralty.   8  Law  Rev.  28X.  • 
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court,  and  its  jurisdiction  over  them  still  continues.  In  this  re- 
spect, the  prize  court  seems  more  extensive,  and  to  hold  a  firmer 
jurisdiction,  than  the  instance  court ;  for,  as  to  cases  of  -wreck 
and  derelict,  if  the  goods  are  once  on  shore,  or  landed,  the  cog- 
nizance of  the  common  law  attaches,  (a) 

Though  the  prize  be  unwarrantably  carried  into  a  foreign  port, 
and  there  delivered  by  the  captors  upon  security,  the  prize  court 
does  not  lose  its  jurisdiction  over  the  capture,  and  the  questions 
incident,  to  it.  (&)  So,  if  the  prize  be  lost  at  sea,  the  court  may, 
notwithstanding,  proceed  to  adjudication,  and  at  the  instance 
of  the  captors  or  the  claimants,  (c)  It  has  jurisdiction,  like- 
wise, though  the  prize  be  actually  lying  within  a  foreign  neutral 
territory.  This  is  the  settled  law  of  the  prize  jurisdiction,  both 
in  England  and  in  this  country.  The  principle  is,  that  the  pos- 
session of  the  captor,  though  in  a  neutral  country,  is 
considered  to  be  the  possession  *  of  his  sovereign,  and  *  359 
sub  putestate  curice.  (d)  But,  it  is  admitted,  that  if  pos- 
session of  the  thing  seized  be  actually  as  well  as  constructively 
lost,  as  by  recapture,  escape,  or  a  voluntary  discharge  of  the 
captured  vessel,  the  jurisdiction  of  the  prize  court  over  the  sub- 
ject is  lost.  Though  captured  property  be  unjustifiably  or  ille- 
gally converted  by  the  captors,  the  jurisdiction  of  the  prize 
court  over  the  case  continues ;  but  it  rests  in  the  sound  discre- 
tion of  the  court,  whether  it  will  interfere  in  favor  of  the  captors 
in  such  cases ;  and  it  is  equally  discretionary  in  all  cases  where 
the  disposition  of  the  captured  vessel  and  crew  has  not  been 
according  to  duty,  (e)  The  prize  court  may  always  proceed  in 
rem,  whenever  the  prize,  or  the  proceeds  of  the  prize,  can  be 
traced  to  the  hands  of  any  person  whatever ;  and  this  it  may 
do,  notwithstanding  any  stipulation  in  the  nature  of  bail  had 
been  taken  for  the  property.  And  it  is  a  principle  perfectly 
well  settled,  and  constantly  conceded  arid  applied,  that  prize 


(a)  The  Two  Friends,  1  Rob.  Rep.  271. 

(6)  The  P«acock,  4  Rob.  Rep.  185. 

(c)  The  Susannah,  6  Rob.  Rep.  48. 

"(d)    Vide  supra,  104. 

(c)  'The  Falcon,  6  Rob.  Rep.  194.  The  Pomona,  1  Dodson's  Rep.  25.  L'Eole, 
6  Rob.  Rep,  220.  La  Dame  Cecile,  6  Rob.  Rep.  257.  The  Arabella  and  Madeira 
2  Gallison,  368. 


394  '        JTJKISPRUDENCB   OF  [PAET  II. 

courts  have  exclusive  jurisdiction,  and  an  enlarged  discretion,  as 
to  the  allowance  of  freight,  damages,  expenses,  and  costs,  in  all 
cases  of  captures,  and,  as  to  all  torts,  and  personal  injuries,  and 
ill  treatments,  and  abuse  of  power,  connected  with  captures 
jwre  belli;  and  the  courts  will  frequently  award  large  and  lib- 
eral damages  in  those  eases,  {a) 

The  prize  courts  may  apply  confiscation  by  way  of  penalty, 
for  fraud  and  misconduct^  in  respect  to  property  cap- 
*  360  tured  *  as  prize,  and  claimed  by  citizens  or  neutrals,  (b) 
They  may  decree  a  forfeiture  of  the  rights  of  prize 
against  captors  guilty  of  gross  irregularity  or  fraud,  or  any 
criminal  conduct ;  and,  in  such  cases,  the  property  is  condemned 
to  the  government  generally,  (c) 

Admiralty  (2.)  Criminal  juHsdiction  of  the  admiralty. 
©""the^'dis-  The  ordinary  admiralty  and  maritime  jurisdiction, 
tnot  courts  exclusive  of  prize  cases,  embraces  all  civil  and  criminal 
matters.  cases  of  a  maritime  nature;  and  though  there  does 
not  seem  to  be  any  difficulty  or  doubt  as  to  the  proper  juris- 
diction of  the  prize  courts,  there  is  a  great  deal  of  unsettled  dis- 
cussion respecting  the  civil  and  criminal  jurisdiction  of  the 
District  Court  as  an  instance  court,  and  possessing,  under  the 
constitution  and  judiciary  act  of  1789,  admiralty  and  maritime 
jurisdiction. 

The  act  of  coligress  (d)  gives  to  the  district  courts,  exclusive 
of  the  state  courts,  and  concurrently  with  the  circuit  courts, 
cognizant  of  all  crimes  and  offences  cognizable  under  the  au- 
thority of  the  United  States,  and  committed  within  their  dis- 
tricts, or  upon  the  high  seas,  where  only  a  moderate  corporal 
punishment,  or  fine  or  imprisonment,  is  to  be  inflicted.     This 


(o)  Le  Caux  v.  Eden,  Doug.  Rep.  594.  The  Amiable  Nancy,  1  Paine's  Rep.  111. 
Chamberlain  v.  Chandler,  3  Mason's  Rep.  243,  244.  Probable  cause  of  seizure  is  a 
sufficient  excuse  in  the  case  of  captures  jure  belli,  and  as  to  marine  torts  generally,  or 
the  exercise  of  belligerent  rights  t»  a  limited  extent  under  statute  provisions.  The 
Palmyra,  12  Wheaton,   l.i 

(6)  The  Johanna  Tholen,  6  Rob.  Rep.  72.     Oswell  v.  Vigne,  15  Bast's  Rep.  70. 

(c)  Case  of  The  George,  1  Wheaton,  408.     2  Wheaton,  278,  S.  C. 

(d)  Act  of  September  24th,  1789,  sec.  9  and  11. 

1  See  The  Ostsee,  33  E.  L.  &  Eq.  28.    The  Elise,  83  id.  591. 
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is  the  ground  of  the  criminal  jurisdiction  of  the  district  courts  ; 
and  it  is  given  to  them  as  district  courts  ;  and  as  it  includes  the 
minor  crimes  and  offences  committed  on  the  high  seas,  and  cog- 
nizable in  the  courts  of  admiralty  under  the  English  law,  the 
district  courts  may  be  considered  as  exercising  the  criminal 
jurisdiction  of  a  court  of  admiralty  in  those  cases.  The  con- 
stitution of  the  United  States  declares,  that  the  judicial  power 
of  the  Union  shall  extend  to  aU  cases  of  admiralty  and  mari- 
time jurisdiction  ;  and  it  has  been  supposed  (a)  that  the 
federal  courts  might,  without  *  any  statute,  and  under  *  361 
this  general  delegation  of  admiralty  powers,  have  exer- 
cised criminal  jurisdiction  over  maritime  crimes  and  offences. 
But  the  courts  of  the  United  States  have  been  reluctant  to  ■ 
assume  the  exercise  of  any  criminal  jurisdiction,  in  admiralty 
cases,  which  was  not  specially  conferred  by  an  act  of  congress. 
In  the  case  of  the  United  States  v.  M'  Gill,  (b)  the  defendant 
was  indicted  and  tried  in  the  Circuit  Court  in  Philadelphia,  for 
murder  committed  on  the  high  seas,  and  the  jurisdiction  of  the 
court  was  much  discussed.  One  of  the  judges  observed,  that 
he  had  often  3ecided,  that  the  federal  courts  had  a  common-law 
jurisdiction  in  criminal  cases  ;  but  he  considered  that  the  crime 
charged  (a  mortal  stroke  having  been  given  on  the  high  seas, 
and  the  death  in  consequence  of  it  happening  on  land)  was  not 
a  case  of  admiralty  and  maritime  jurisdiction  within  the  mean- 
ing of  the  constitution,  or  of  the  English  admiralty  law,  and 
the  prisoner,  on  account  of  this  defect  of  jurisdiction,  was 
acquitted.  The  other  judge  of  the  court  gave  no  opinion, 
whether  that  case  was  one  of  admiralty  and  maritime  jurisdic- 
tion, upon  the  general  principles  of  the  admiralty  and  maritime 
law  ;  and  he  confined  himself  to  the  eighth  section  of  the  penal 
act  of  congress  of  April  30th,  1790,  c.  9  ;  and  the  case  charged 
was  not,  by  that  act,  within  the  jurisdiction  of  the  Circuit 
Court. 

Afterwards,  in  the  case  of  the   United  States  v.  Bevans,{c) 
the  Supreme  Court,  on  a  case  certified  from  the  Massachusetts 


(a)  Du  Ponceau  on  Jurisdiction,  pp.  59-61. 
(6)  4  Dallas,  426. 
(c)  3  Wheaton,  336. 
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circuit,  decided  that  even  aditiitting  that  the  United  States  had 
exclusive  jurisdiction  of  all  cases  of  admiralty  and  maritime 
jurisdiction,  and  admitting  that  a  murder  committed  on  the 
waters  of  a  state  where  the  tide  ebbs  and  flows,  was  a  case  of 
admiralty  and  maritime  jurisdiction,  yet  that  congress  had  not, 
by  the  8th  section  of  the  act  of  1790,  c.  9,  "  for  the  punishment 

of  certain  crimes  against  the  United  States,"  conferred 
*  362    on  the  courts  of  the  United  States  jurisdiction  over  *such 

murder.  The  act  confined  the  federal  jurisdiction  to 
murder  and  other  crimes  and  offences  committed  on  the  high 
seas,  or  in  any  river,  harbor,  basin,  or  bay,  out  of  the  jurisdic- 
tion of  any  particular  state ;  and  the  murder  in  question  was 
.committed  on  board  of  a  ship  of  war.  of  the  United  States  in 
Boston  harbor,  and  within  the  jurisdiction  of  Massachusetts. 
There  was  no  doubt  of  the  competency  of  the  powers  of  con- 
gress to  confer  such  a  jurisdiction  in  the  case  of  a  crime  com- 
mitted on  board  of  a  ship  of  war  of  the  United  States,  wherever 
the  ship  might  be ;  but  no  such  power  had,  to  that  extent,  been 
as  yet  exercised  by  congress ;  and .  it  must  have  followed  of 
course,  in  that  case,  that  the  state  courts  had  jurisdiction  of  the 
crime  at  common  law,  for  it  was  committed  within  the  territory 
of  the  state,  (a)  It  was  admitted  to  be  a  clear  point,  that  the 
state  courts  had  cognizance  of  crimes  and  offences  commit- 
ted upon  tide  waters,  in  the  bays  and  harbors  within  their  re- 
spective territorial  jmrisdictions.  And  in  the  case  of  United 
States  V.  Wiltberger,  (b)  it  was  decided,  that  the  courts  of  the 
United  States  had  no  jurisdiction  of  the  crime  of  manslaughter 
committed  by  the  master  upon  one  of  the  seamen,  on  board  a 


(a)  In  official  opinions  commnnicated  to  the  execntive  government  in  1812  and 
1814,  it  was  considered  to  be  a  clear  point,  that  for  grave  crimes  committed  within  ike 
jurisdictional  limits  of  the  United  Slates,  on  board  national  vessels  of  war,  the  trial  and 
punishment  did  not  belong  to  naval  courts-martial,  but  to  the  ordinary  courts  of  law. 
Opinions  of  the  Attorneys-General,  Washington,  1841,  vol.  i.  pp.  114,  120.  But  the 
act  of  congress  of  April  23d,  1800,  u.  33,  "for  the  better  government  of  the  navy  of 
the  United  States,"  art.  21,  declared  that  the  crime  of  mm-der,  when  committed  by 
any  officer,  seaman,  or  marine,  belonging  to  any  public  ship  or  vessel  of  the  United 
States,  vnthout  the  territorial  jurisdiction  of  the  same,  might  be  punished  with  death, 
by  the  sentence  of  a  conrt-martial. 

(6)  5  Wheaton,  76.  See,  also,  the  case  of  the  United  States  w.  Davis,  2  Sumner, 
482. 
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merchant  vessel  of  the  United  States,  lying  at  anchor  in  the 
River  Tigris,  within  the  empire  of  China,  because  the  act  of 
congress  of  the  30th  of  April,  1790,  c.  9,  sec.  12,  did  not  reach 
such  a  case,  and  was  confined  to  the  crime  committed  on  the 
high  seas.  Upon  the  principle  of  that  decision,  the  offender 
could  not  be  judicially  punished,  except  by  the  Chinese  govern- 
ment; and  it  was  said,  upon  the  argument  of  the  case,  that 
China  disclaimed  the  jurisdiction.  The  law  was  defective  upon 
this  point,  and  a  remedy  was  provided  by  the  act  of  congress  of 
3d  of  March,  1825,  c.  67,  sec.  5,  which  declared,  that  if  any 
offence  shall  be  committed  on  board  of  any  vessel  belonging  to 
a  citizen  of  the  United  States,  while  lying  in  a  foreign  port  or 
place,  by  any  one  of  the  crew  or  a  passenger,  or  any  other  per- 
son belonging  to  the  ship,  or  on  any  other  passenger,  the 
offence  shall  be  *  cognizable  in  the  circuit  courts  of  the  *  363 
United  States,  equally  as  if  it  had  been  committed  on 
board  gf  such  vessel  on  the  high  seas,  provided  that  if  the 
offender  shall  be  tried,  and  acquitted  or  convicted  in  the  foreign 
state,  he  shall  not  be  subject  to  another  trial  here.  The  act 
provided  also  for  the  punishment  of  many  other  crimes  against 
the  United  States,  committed  upon  the  high  seas,  or  in  any 
arm  of  the  sea,  or  in  any  river,  haven,  creek,  basin,  or  bay  with- 
in the  admiralty  jurisdiction  of  the  United  States.  But  the 
crimes  in  any  river,  bay,  &c.,  to  be  cognizable,  must  be  com- 
mitted out  of  the  jurisdiction  of  any  particular  state,  except  it 
be  conspiracies  to  defraud  insurers;  and  it  further  provided, 
that  the  act  was  not  to  deprive  the  state  courts  of  jurisdiction 
over  the  same  offences.  As  the  state  courts  have  jurisdiction 
of  offences  committed  within  arms  of  the  sea,  creeks,  havens, 
basins,  and  bays,  within  the  ebb  and  flow  of  the  tide,  and  with- 
in the  body  of  a  county,  the  jurisdiction  of  the  circuit  courts  of 
the  United  States  was  not  extended  by  the  statute  to  those 
cases,  (a) 


(a)  United  States  v.  Grash,  5  Mason's  Eep.  290.  In  the  case  of  the  United  States 
V.  Uavis  &  Hanlon,  in  the  Circuit  Court  of  the  United  States  for  the  District  of  New 
Torlc,  and  of  the  United  States  v.  Jackson,  (2  N,  Y.  Legal  Observer,  3,  35,)  it  was- 
held,  that  the  federal  courts  have  no  jurisdiction  under  the  act  of  congress  of  April,. 
1790,  of  the  crime  of  larceny,  committed  on  board  of  an  American  vessel  lying  in 
the  port  of  Savannah,  in  Georgia,  nor  if  committed  within  the  local  jurisdiction  oJi 
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It  appears  from  these  cases,  that  though  the  general  cogni- 
zance of  all  cases  of  admiralty  and  maritime  jurisdiction,  as 


any  foreign  power.  It  would  have  been  otherwise  if  committed  on  board  the  vessel 
on  the  high  seas.  The  acts  of  congress  of  April  30th,  1790,  c.  9,  and  of  March  3d, 
182.5,  c.  67,  are  not  sufficiently  precise  on  the  subject  of  the  criminal  jurisdiction  of 
the  admiralty  over  crimes  committed  on  the  high  seas.  The  8th,  9th,  10th,  lltb,  and 
12th  sections  of  the  act  of  1790,  provided  for  the  punishment  of  murder,  robbery, 
and  other  capital  and  inferior  offences,  committed  on  the  high  seas  "  by  any  person  or 
persons,"  without  confining  the  provision  specifically  to'  American  citizens,  or  Ameri- 
can vessels  ;  and  yet,  under  that  statute,  it  has  been  adjudged  that  robbeiy,  committed 
by  a  foreigner  on  the  high  seas,  on  board  of  a  vessel  belonging  exclusively  to  subjects 
of  a  foreign  state,  was  not  piracy  within  that  statute,  nor  punishable  by  the  courts  of 
the  United  States.  (United  States  v.  Palmer,  3  Wheaton,  610,  and  see  supra,  pp.  186, 
187.)  By  the  same  statute,  the  punishment  of  malicious  maiming  on  the  high  seas 
is  expressly  confined  to  the  offence  committed  in  an  American  public  or  private  ves- 
sel. Under  the  9th  section  of  the  act  of  congress  of  March  3d,  1825,  to  provide  more 
effectually  for  the  punishment  of  certain  crimes,  ^c,  any  offence,  such  as  plundering  ship- 
wrecked property,  whether  below  or  above  high  water  maik,  is  punishable  as  within  the 
jurisdiction  of  the  federal  courts.  United  States  v.  Coombs,  12  Peters,  72.  The 
4th,  7th,  and  8th  sections  of  the  act  of  1825,  are  general  as  to  murder,  rape,  and  other 
specified  crimes,  and  they  apply,  according  to  the  terms  of  them,  "  to  any  person  or 
persons,"  without  defining  the  character  of  the  vessel  on  board  of  which  the  crime 
may  be  committed.  But  the  6th  section  of  the  act  of  1825,  respecting  robbery  on 
the  high  seas,  confines  the  jurisdiction  to  the  offence  committed  on  board  of  an 
American  vessel,  and  so  does  the  22d  section,  respecting  assaults  with  intent  to  com- 
mit a  felony;  while,  on  the  other  hand,  by  the  23d  section,  a  conspiracy  on  the  high 
seas  to  destroy  any  vessel  with  intent  to  injure  the  underwriters,  is  made  felony,  and 
the  section  is  general,  and  applies  to  all  persons. 

It  is  difficult  to  understand  exactly  what  was  intended  by  this  diversity  of  language 
in  different  sections,  being  general  in  one  and  specific  in  another,  so  far  as  those 
various  sections  have  been  construed  or  defined  by  judicial  decisions.  We  may 
safely  say,  that  so  far  as  any  crime  committed  upon  the  high  seas,  no  matter  by 
whom  or  where,  amounts  to  piracy  within  the  purview  of  the  law  of  nations,  there 
can  be  no  doubt  of  the  jurisdiction  of  the  circuit  courts  of  the  United  States.  (See 
supra,  pp.  186,  187.)  But  where  the  crime  has  not  attained  that  "bad  eminence," 
then  the  jurisdiction  can  only,  upon  proper  principles,  attach  to  crimes  committed  by 
American  citizens  upon  the  high  seas,  or  to  crimes  committed  in  or  upon  an  Ameri- 
can vessel  on  the  high  seas.  If  the  American  citizen  commits  the  crime  on  the  high 
seas,  on  board  of  a  foreign  vessel,  the  personal  jurisdiction  over  the  citizen,  in  that 
case,  if  it  exist  at  all,  must  be  concurrent  with  the  jurisdiction  of  the  foreign  govern- 
ment to  which  the  vessel  belongs,  or  by  whose  subjects  it  is  owned.  Under  the  8th 
section  of  the  act  of  April  30th,  1790,  if  an  offence  be  committed  on  board  of  a  for- 
eign vessel  by  a  citizen  of  the  United  States,  or  on  board  of  a  vessel  of  the  United 
States  by  a  foreigner,  or  by  a  citizen  or  foreigner  on  board  of  a  piratical  vessel,  it  is 
cognizable  by  the  courts  of  the  United  States.  United  States  v.  Holmes,  5  Wheaton, 
412.  The  act  of  1825  enlarged  the  jurisdiction  of  the  federal  courts  to  offences  on 
board  of  American  vessels  by  any  of  the  American  crew,  in  all  places  and  waters 
where  the  tide  ebbs  and  flows.     The  act  of  1835  extended  the  jurisdiction  not  only 
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given  by  the  constitution,  extends  equally  to  the  criminal  and 
civil  jurisdiction  of  the  admiralty,  as  known  to  the  English  and 
maritime  law  when  the  constitution  was  adopted;  yet  that 
without  a  particular  legislative  provision  in  the  case,  the  federal 
courts  do  not  exercise  criminal  jurisdiction  as  courts  of  admi- 
ralty over  maritime  offences.  In  the  case  of  the  United  States 
V.  Coolidge,  (a)  it  was  insisted  that  the  admiralty  wa#a  court 


to  offences  on  the  high  seas,  but  on  any  other  waters  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States.  United  Staites  v.  Lynch,  2  N.  Y.  Legal  Ob- 
,  server,  51.  United  States  w.  Roberts,  lb.  99.  In  the  case  of  the  United  States  v. 
Mackenzie  &  Gansevoort,  in  the  New  York  Circuit  Court,  January  11th,  1843,  it  was 
declared,  that  if  the  crimes  act  of  March  3d,  1825,  u.  276,  was  to  be  considered  as 
giving  the  circuit  and  district  courts  concurrent  jurisdiction  with  courts-martial  over 
offences  committed  on  board  ships  of  war,  yet  that  the  proviso,  in  the  11th  section, 
showed  that  the  powers  of  courts-martial  were  not  abrogated  or  suspended,  and  that 
it  was  doubtful  whether  the  courts  of  civil  jurisdiction  were  under  the  necessity 
of  exercising  their  jurisdiction.  The  court  refused,  in  that  case,  to  interfere  by  pro- 
cess, and  interrupt  the  Na  val  Court  of  Inquiry  then  sitting  upon  the  case.  After- 
wards, the  same  court,  on  further  and  more  elaborate  discussion  and  consideration, 
declared  that  the  Circuit  Court  had  no  jurisdiction  In  the  case.  See  supra,  p. 
341,  n.  a. 

The  act  of  congress  of  March  3d,  1835,  c.  40,  sec.  1  and  2,  punishes  revolt  and 
mutiny,  or  attempts  at  the  same,  by  any  of  the  crew  of  any  American  vessel  on  the 
high  seas,  or  on  any  other  waters  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States,  by  fine  and  imprisonment,  according  to  the  nature  and  aggravation 
of  the  offence ;  and  reduces  the  same  from  the  grade  of  a  capital  offence.^  On  the 
other  hand,  the  act  renders  the  master  and  other  officers  of  any  such  vessel,  at  any 
such  place,  indictable,  and  punishable  by  fine  and  imprisonment,  if,  without  any  jus- 
tifiable cause,  and  from  malice,  hatred,  or  revenge,  they  beat,  wound,  or  imprison  any 
of  the  crew,  or  inflict  any  cruel  and  unusual  punishment  upon  them.  See  Abbott  on 
Shipping,  5th  Am.  edit.,  Boston,  1846,  pp.  246  to  253.  The  substance  is  given  in  the 
notes  by  the  learned  editor,  of  the  several  acts  of  congress  relative  to  crimes  and 
offences  committed  on  the  high  seas.  ■  The  principal  acts  on  that  subject  are  those  of 
April  30th,  1790,  c.  36,  3d  March,  1825,  c.  276,  and  March  3d,  1835,  c.  40.  The 
English  law  is  more  penal,  and  the  statute  of  11  and  12  Wm.  III.  c.  7,  makes  the 
crime  of  revolt,  or  endeavors  to  create  a  revolt,  or  to  lay  violent  hands  on  his  com- 
mander, piracy  and  robbery.  Regina  v.  M'Gregor,  1  Carr.  &  Kirwan,  429. 
(a)  1  Gallison,  488. 


1  This  act  embraces  cases  whefe  the  crew  resist  the  master  in  the  free  and  lawful  exer- 
cise of  his  authority.  Foreign  seamen  on  board  American  vessels  are  subject  to  the  act; 
and  a  vessel  is  American,  if  she  sailed  from  and  to  an  American  port,  and  was  apparently 
owned  and  controlled  by  citizens  of  the  United  States.  The  United  States  v.  Peterson, 
1  Wood,  and  M.  B.  305.  Any  combination  by  a  crew  which  deprives  the  master  of  the 
means  of  enforcing  his  authority,  is  an  attempt  to  commit  a  revolt  within  the  act. 
United  States  v.  Nye,  2  Curtis,  C.  C.  225. 


400  JURISPRUDENCE   OP  [PART  H. 

of  extensive  criminal  jurisdiction,  and  that  offences  of  admi- 
ralty jurisdiction  were  exclusively  cognizable  by  the  United 
States;  and  that  a  marine  tort  on  the  high  seas,  as,  for  in- 
stance, the  forcible  rescue  of  a  prize,  was  punishable  by  the 

admiralty,  in  the  absence  of  positive  law,  by  fine  and 
*  364    imprisonment.     The  'decision  of  the   Supreme   Court 

was  otherwise ;  (a)  and  it  seems  now  to  be  settled,  that 
the  federal  courts,  as  courts  of  admiralty,  are  to  exercise  such 
criminal  jurisdiction  as  is  conferred  upon  them  expressly  by 
acts  of  congress,  and  that  they  are  not  to  exercise  any  other. 
The  United  States  courts  have  no  unwritten  criminal  code  to 
which  resort  can  be  had  as  a  source  of  jurisdiction.  They  have 
none  but  what  is  conferred  by  congress,  and  this  principle  ex- 
tends as  well  to  admiralty  and  maritime  as  to  common-law 
offences,  (b)  This  limitation  does  not,  however,  apply  to  pri- 
vate prosecutions  in  the  District  Court,  as  a  coujt  of  admi- 
ralty or  prize  court,  to  recover  damages  for  a  marine  tort. 
Such  cases  are  cognizable  in  the  admiralty,  by  virtue  of  its 
general  admiralty  jurisdiction,  and  so  it  was  held  in  the  case  of 
2%e  Amiable  Nancy,  (c)  * 


(o)  1  Wheaton,  415. 

(6)  United  States  v.  Hudson  &  Goodwin,  7  Cranch,  32.  United  States  v.  Coolidge, 
1  Wheaton,  415.  United  States  v.  Bevans,  3  Id.  336.  United  States  v.  Wiltberger, 
5  Id.  76.  The  jurisdiction  of  the  Supreme  Court  is  pointed  out  by  the  constitution; 
but  the  powers  of  the  inferior  courts  are  regulated  by  statute,  and  they  have  no 
powers  but  such"  as  the  statute  gives  them.  Smith  v.  Jackson,  1  Paine's  C.  C.  U.  S. 
453. 

(c)  3  Wheaton,  546.  So  it  is  a  well-established  principle  of  the  maritime  law, 
that  owners  are  responsible  in  the  admiralty  for  the  torts  of  their  masters,  in  acts 
relative  to  the  service  of  the  ship,  and  within  the  scope  of  their  employment.  The 
State  Eights,  Crabbe,  22.  The  Eebecca,  Ware,  187.  Abbott  on  Shipping,  pp.  398, 
399.  Sherwood  v.  Hall,  3  Sumner  E.  131.  It  was  held,  in  Chamberlain  v.  Chandler, 
3  Mason's  Eep.  242,  that  the  admiralty  had  jurisdiction  of  personal  torts  and  wrongs 
committed  on  a  passenger  on  the  high  seas,  by  the  master  of  the  ship,  whether  the 
torts  were  by  direct  force,  as  trespasses,  or  were  consequential  injuries.  So,  in 
Plumer  v.  Webb,  4  Mason's  Eep.  380,  it  was  held,  that  a  father  or  master  might 
sue  in  the  admiralty  for  wages  earned  by  maiitime  service,  and  for  torts  committed 
on  the  high  seas,  as  in  the  abduction  of  a  minor  or  apprentice,  per  quod  servitium 
amisit.  If  the  tortious  act  happens  in  port,  but  is  a  continuing  injury  from  sea,  or  if 
there  be  a  trespass  at  sea  upon  property,  and  continued  upon  land,  it  becomes  a 
maritime  tort  of  admiralty  jurisdiction.  The  courts  of  admiralty  may  award  con- 
sequential damages  in  cases  of  marine  tort;  (Betsey  Gaines's  case,  2  Hagg.  Adm. 
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The  civil  jurisdiction  of  the  English  admiralty  is  according  to 
the  forms  of  the  civil  law,  and  before  a  single  judge ;  but  the 
criminal  jurisdiction,  in  which  aU  maritime  felonies  are  tried,  is 
in  the  court  of  admiralty  sessions,  before  commissioners  of  oyer 
and  terminer,  being  the  judge  of  the  court  of  admiralty,  and 
three  or  four  associates.  It  has  cognizance  of  all  crimes  and 
oflFences  committed  at  sea,  or  on  the  coasts,  out  of  the  body  of  a 
county ;  and  in  that  court,  the  proceedings  are  by  indictment 
and  trial  by  jury,  according  to  the  course  of  the  common 
law.  (a)  The  criminal  jurisdiction  of  the  English  admiralty 
received  its  present  modification  by  the  act  of  28  Henry  VIII. 
c.  15 ;  but  it  had  a  very  extensive  criminal  jurisdiction,  coeval 
with  the  first  existence  of  the  court.  It  proceeded  by 
indictment  and  "petit  jury,  before,  and  independent  of,  *365 
the  statute  of  Henry  VIII. ;  and  all  criminal  offences 
cognizable  by  the  admiralty,  and  not  otherwise  provided  for  by 
positive  law,  are  punishable  by  fine  and  imprisonment,  (b)  The 
better  opinion,  however,  is,  that  the  ancient  common  law,  or 
primitive  criminal  jurisdiction  of  the  English  admiralty,  has 
become  obsolete,  and  has  not  been  in  exercise  for  the  last  one 
hundred  years  ;  and  that  no  offence  of  a  criminal  nature  can  be 
tried  there,  which  does  not  fall  within  the  jurisdiction  specially 


Rep.  28  ;)  and  courts  of  common  law  have  also  jurisdiction,  concurrently  with  the 
instance  court  of  admiralty,  in  cases  of  marine  trespass  free  from  the  question  of  prize. 
Percival  v.  Hickey,  18  Johns.  Rep.  257.  Wilson  v.  Mackenzie,  7  Hill.  N.  Y.  Rep. 
95.  The  admiralty  can  take  jurisdiction  of  a  suit  for  damages  in  the  nature  of  a  breach 
of  a  maritime  contract,  even  though  the  ship  did  not  enter  on  the  voyage.  Abbott 
on  Shipping,  part  4,  u.  4,  sec.  2.  Case  of  the  City  of  London,  in  the  Adm.,  Nov., 
1839.  See  Curtis's  Treatise  on  Seamen,  pp.  300,  356.  But  if  a  tort  be.  committed 
by  a  master  on  one  of  the  crew  on  shore,  or  in  a  foreign  port,  in  the  course  of  the 
voyage,  it  is  a  case  of  common-law  jurisdiction,  and  the  admiralty  cannot  draw 
to  it  a  tort  on  shore,  though  it  be  a,  gravamen,  mixed  up  with  a  tort  on  the  high 
seas.  Adams  v.  HafFards,  20  Pick.  127.  The  admiralty,  says  Mr.  Justice  Story, 
does  not  claim  any  jurisdiction  over  torts,  except  maritime  torts  committed  on  the 
high  seas,  or  on  waters  within  the  ebb  and  flow  of  the  tide.  Where  those  waters  are 
mthin  the  body  of  a  county,  the  learned  judge  would  seem  to  differ  from  the  courts  of 
common  law,  for  they  deny  the  admiralty  jurisdiction  in  the  latter  case.  The  objec- 
tion to  the  admiralty  jurisdiction  does  not  apply  in  the  case  of  tide  waters  in  foreign 
countries,  *hero  the  distinction  of  counties  is  unknown.  Thomas  v.  Lane,  2  Sum- 
ner, 9,  10. 

(a)  4  Blacks.  Com.  269.  '  (6)  4  Rob.  Rep.  74,  note. 

34* 
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conferred  by  the  statute  of  Hen.  VIII.  (a)  There  is,  therefore, 
a  very  strong  precedent  for  the  doctrine  of  the  Supreme  Court 
of  the  United  States,  which  refuses  to  the  federal  courts  any 
criminal  jurisdiction  in  admiralty  cases,  not  derived  from  stat- 
ute. And  to  whatever  extent  the  criminal  jurisdiction  of  the 
admiralty  may  extend,  the  judiciary  act  of  1789  provides,  that 
the  trial  of  all  issues  in  fact  in  the  district  courts,  in  all  causes 
except  civil  causes  of  admiralty  and  maritime  jurisdiction,  shall 
be  by  jury. 

(S:)  Division  line  between  the  jurisdiction  of  the  ad- 

Limits   of      ^.     '  •'  •' 

admiralty     miralty  and  of  courts  of  common  law. 

juns  lotion,  rpj^g^g  jjg^g  existed  a  very  contested  question,  and 
of  ancient  standing,  touching  the  proper  division  or  boundary 
line  between  the  jurisdiction  of  the  courts  of  common  law  and 
the  courts  of  admiralty.  The  admiralty  jurisdiction  in  England 
originally  extended  to  all  crimes  and  offences  committed  upon 
the  sea,  and  in  aU  ports,  rivers,  and  arms  of  the  sea,  as  far  as  the 
tide  ebbed  and  flowed.  Lord  Coke's  doctrine  was,  {b)  that  the 
sea  did  not  include  any  navigable  waters  within  the  body  of  a 
county ;  and  Sir  Matthew  Hale  supposed,  (c)  that  prior  to  the 
statute  of  3oth  Edw.  III.,  the  common  law  and  the  ad- 
*  366  miralty  exercised  jurisdiction  concurrently  *  in  the  narrow 
seas,  and  in  ports  and  havens  within  the  ebb  and  flow  of 
the  tide.  Under  the  statutes  of  13  R.  II.  c.  5,  and  15  R.  II.  c.  3, 
excluding  the  admiralty  jurisdiction  in  cases  arising  upon  land 
or  water  within- the  body  of  a  county,  except  in  cases  of  murder 
and  mayhem,  there  have  been  long  and  vexatious  contentions 
between  the  admiralty  and  the  common-law  courts.  On  the 
sea-shore  the  common-law  jurisdiction  is  bounded  by  low-water 
mark  where  the  main  sea  begins  ;  and  between  high  and  low 
water  mark,  where  the  sea  ebbs  and  flows,  the  common  law  and 
the  admiralty  have  a  divided  or  alternate  jurisdiction,  [d) 

(a)  2  Bro.  CIt.  and  Adm.  Law,  Appendix,  No.  3.  Opinion  of  Law  Officers  of  the 
Crown,  Ibid. 

(6)  4  Inst.  135.  (c)  2  Hale's  P.  C.  c.  3. 

\d)  1  Black's  Com.  112.  Constable's  case,  5  Co.  106,  107.  Barber  v.  Wharton,  2 
Lord  Kaym.  14.52.  2  East's  P.  C.  803.  4  Black's  Com.  268.  The  King  v.  Forty- 
nine  casks  of  Brandy,  3  Hagg.  Adm.  R.  257.  The  jurisdiction  of  the  admiralty  sub- 
sists when  the  shore  is  covered  with  water,  and  the  jurisdiction  of  the  common  law 
when  the  land  is  left  dry.    The  Pauline,  2  Bobinson  Adm.  358. 
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With  respect  to  the  admiralty  jurisdiction  over  arms  of  the 
sea,  and  bays  and  navigable  rivers,  where  the  tide  ebbs  and 
flows,  there  has  been  great  difference  of  opinion,  and  great  liti- 
gation, in  the  progress  of  the  English  jurisprudence.  On  the 
part  of  the  admiralty  it  has  been  insisted,  that  the  admiralty 
continued  to  possess  jurisdiction  in  all  ports,  havens,  and  navi- 
gable rivers,  where  the  sea  ebbs  and  flows  below  the  first 
bridges.  This  seemed  also  to  be  the  opinion  of  ten  of  the 
judges  of  Westminster,  on  a  reference  to  them  in  1713.  (a)  On 
the  part  of  the  common-law  courts  it  has  been  contended,  that 
the  bodies  of  counties  comprehended  all  navigable  rivers,  creeks, 
ports,  harbors,  and  arms  of  the  sea,  which  are  so  narrow  as  to 
permit  a  person  to  discern  and  attest  upon  oath,  any  thing  done 
on  the  other  shore,  and  as  to  enable  an  inquisition  of 
the  facts  to  be  taken,  {b)  In  *  the  case  of  Bruce,  (c)  in  ■  *  367 
1812,  all  the  judges  agreed,  that  the  common  law  and  the 
admiralty  had  a  concurrent  jurisdiction  in  bays,  havens,  creeks, 
&c.,  where  ships  of  war  floated.  The  high  seas  mean  the  waters 
of  the  ocean  without  the  boundary  of  any  county,  and  they  are 
within  the  exclusive  jurisdiction  of  the  admiralty  up  to  high- 
water  mark  when  the  tide  is  full.  The  open  ocean  which 
washes  the  sea-coast  is  used  in  contra-distinction  to  arms  of  the 
sea  inclosed  within  the  fauces  terrce,  or  narrow  headlands  or 
promontories  ;  and  under  this  head  is  included  rivers,  harbors, 
creeks,  basins,  bays,  &c.,  where  the  tide  ebbs  and  flows.  They 
are  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States ;  but  if  they  are  within  the  body  of  a  county  of  any  par- 
ticular state,  the  state  jurisdiction  attaches,  {d) 


(a)  Cited  in  Andrew's  Eep.  232. 

(ft)  King  V.  Soleguard,  Andrew's  Rep.  231.  The  resolution  of  the  judges,  in  1632, 
cited  in  2  Bro.  Civ.  and  Adm.  Law,  78.  Stanton,  J.,  Pitz.  Abr.  Corone.  399,  8  Ed. 
II.  4  Inst.  140.  Hawkins's  P.  C.  b.  2,  c.  9,  sec.  14.  2  East's  P.  C.  804.  5  Whea- 
ton,  106,  note.  Com.  Dig-  tit.  Adm.  E.  7,  14.  United  States  v.  Crush,  5  Mason's 
Hep.  290. 

(c)  2  Leach's  Crown  Cases,  1093,  case  3.'j3,  4th  edit. 

(d)  Hale's  Hist.  P.  C.  vol.  i.  p.  424.  Ibid.  vol.  ii.  pp.  13,  18,  54.  3  Inst.  113.  Con- 
stable's case,  5  Co.  106,  a.  Lord  Hale,  Harg.  L.  T.  c.  4,  p.  10.  United  States  v. 
Grush,  5  Mason's  Eep.  290.  In  the  United  States  District  Court  for  Connecticut, 
January  7th,  1840,  in  the  case  of  Gedney  v.  Schooner  L'Amistad,  the  judge  held,  that 
a  vessel  on  tide  waters,  off  shore,  within  Montauk  Point,  and  five  miles  from  it,  and , 
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The  extent  of  the  jurisdiction  of  the  district  courts,  as  courts 
of  admiralty  and  maritime  jurisdiction,  was  very  fully  exam- 


eighteen  miles  from  New  London,  and  a  half  a  mile  from  Long  Island  shore,  and  not 
in  any  known  harbor,  was  on'  the  Ugh  seas,  and  within  the  admiralty  jurisdiction.  The 
high  seas  imported  the  open  ocean  without  the  fauces  terrce.  The  Schooner  Harriet, 
1  Story's  E.  259.  In  case  of  the  Public  Opinion,  (2  Hagg.  Adm.  Kep.  398,)  it 
was  held,  that  the  admiralty  had  not  jurisdiction  of  a  case  arising  ii>  the  Humbcr,  ' 
twenty  miles  from  the  sea,  but  within  the  flux  and  reflux  of  the  tide,  because  it  was 
infra  corpus  comitatus.  But  in  the  Northern  District  Court  of  the  United  States  in 
N€W  York,  in  the  case  of  Van  Santwood  v.  The  Boat  John  B.  Cole,  in  1846,  it  was 
decided,  that  a  contract  to  be  performed  on  board  of  a  canal  boat  at  Albany,  being 
within  the  ebb  and  flow  of  the  tide  on  the  navigable  Hudson,  for  the  delivery  of  a 
cargo  of  flour  in  New  York,  was  a  maritime  contract,  relating  to  the  business  of  nav- 
igation and  trade,  and  within  the  admiralty  jurisdiction.  The  New  York  Legal  Ob- 
server for  October,  1846.1 

In  Thomas  v.  Lane,  2  Sumner's  R.  1,  in  the  case  of  a  libel  for  a  maritinu!  tort,  it 
was  admitted  that  the  admiralty  had  no  jurisdiction  over  torts,  except  those  that  were 
maritime  or  committed  on  the  high  seas,  or  on  waters  within  the  ebb  and  flow  ofthetide, 
and  that  the  courts  of  common  law  denied  the  jurisdiction,  if  the  waters  are  within  the 
body  of  the  county.  It  was  held,  however,  to  be  a  clear  point,  that  the  exception  did 
not  apply  to  tide  waters  in  foreign  co«n(ncs,  and  that  the  admiralty  jurisdiction  attached 
to  torts  on  such  waters,  but  the  libel  must  aver  that  the  trespass  was  on  tide  water  in 
a  foreign  port,  and  it  cannot  be  taken  by  intendment.  It  was  doubted,  in  the  case  of 
United  States  v.  Davis,  2  Sumner,  482,  whether  a  place  at  Raiatea,  one  of  the  Society 
Islands,  within  a  coral  reef,  covered  at  high  and  uncovered  at  low  water,  was  to 
be  deemed  the  high  seas,  so  as  to  confer  criminal  jurisdiction;  for  a  place  may  at  high 
water  be  the  high  seas,  and  at  low  water  strictly  part  of  the  land,  as  in  case  of  the 
sea-shore,  according  to  the  doctrine  in  Constable's  case,  5  Co.  106,  a.  It  was  ex- 
pressly held,  in  the  cases  of  United  States  v.  Ross,  1  Gall.  R.  624,  and  in  the  United 
States  V.  Pirates,  5  Wheaton,  184,  that  a  vessel  in  an  open  roadstead,  within  a  marine 
league  of  the  shore,  was  upon  the  high  seas,  under  the  8th  section  of  the  act  of  30th 
April,  1790,  c.  9,  sec.  8,  so  as  to  give  jurisdiction  to  the  courts  of  the  United  States. 
The  high  seas  in  that  act  mean  any  waters  on  the  sea-coast,  which  are  without  the 
boundaries  of  low-water  mark.  And  yet  again  it  was  held,  in  the  case  of  the  United 
States  V.  Robinson,  4  Mason,  307,  that  an  offence  committed  in  a  bay  entirely  land- 
locked and  inclosed  by  reefs,  was  not  committed  on  the  high  seas.  The  cases  are  so 
conflicting,  that  it  seems  impossible  to  arrive  at  any  definite  conclusions  on  the  sub- 
ject. 

It  seems  to  be  conceded  that  the  admiralty  has  an  establislied  jurisdiction  to  award 
damages  for  torts,  or  personal  wrongs  done  on  the  high  seas  ;  and  that  waters  within 
the  ebb  and  flow  of  the  tide,  and  which  lie  within  the  body  of  a  county,  are  not,  in 
England,  within  the  admiralty  jurisdiction.  Coke's  4th  Inst.  134.  2  Brown's  Civil 
&  Adm.  Law,  111.  The Nicolaas  Witzen,  3  Hagg.  Adm.  R.  369  ;  but  that  in  the  United 
States  all  tide  waters,  though  within  the  body  of  a  county,  are  within  the  admiralty 


1  It  is  not  necessary  that  the  voyage  should  be  limited  to  tide  waters,  to  give,  admiralty 
jurisdiction.    The  Robert  Morris,  Wallace  Junior's  E.  33. 
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ined,  and  with  great  ability  and  research,  by  the  Circuit  Court 
of  the  United  States  for  Massachusetts,  in  the  Insurance  case 
of  De  Louio  v.  Boit.  (a)  It  was  maintained,  that  in  very  early 
periods  the  admiralty  jurisdiction,  in  civil  cases,  extended  to  all 
maritime  causes  and  contracts,  and  in  criminal  cases  to  all  torts 
and  offences,  as  well  in  ports  and  havens  within  the  ebb  and 
flow  of  the  tide,  as  upon  the  high  seas ;  and  that  the  English 
admiralty  was  formed  upon  the  same  common  model,  and  was 


jurisdiction,  and  torts  committed  on  such  waters  are  cognizable  in  the  admiralty.  See 
Curtis's  Treatise  on  Seamen,  p.  362,  and  the  cases  there  cited.  Nay,  if  the  tort  be  one 
continued  act,  though  commencing  on  land  and  be  consummated  on  tide  water,  the  ad- 
miralty has  cognizance  of  it  Plumer  v.  Webb,  4  Mason's  R.  383,  384.  Steele  v. 
Thatcher,  Wave's  R.  91.  It  is  admitted,  however,  that  the  courts  of  common  law 
have  in  this  country  concurrent  jurisdiction  over  mariners'  contracts,  and  in  cases  of 
tort  committed  upon  the  high  seas.  But  as  these  courts  are  not  competent  to  give  a 
remedy  in  rem,  the  remedy  is  a  personal  suit. 

In  the  case  of  the  Steamboat  Black  Hawk,  decided  in  the  District  Court  for  the 
Northern  District  of  New  York,  (Conkling's  Treatise,  2d  edit.  p.  350,  note,)  it  was 
held,  that  seizures  made  on  the  St.  Lawrence,  far  above  tidewaters,  as  at  Ogdensburgh 
and  on  Lake  Ontario,  for  infractions  of  the  navigation  laws  of  the  United  States, 
were  cases  of  admiralty  jurisdiction.  The  learned  judge  put  the  decision  on  the 
ground  of  uniform  practice  for  half  a  century  duly  acquiesced  in  ;  but  he  admitted 
with  great  candor,  that  the  jurisdiction  on  the  admiralty  side  of  the  court  might  rea- 
sonably be  questioned,  though  it  was  not  for  that  court,  under  the  extraordinary  sanc- 
tion given  to  the  practice,  to  renounce  it.  In  Wyman  v.  Hurlburt,  12  Ohio  R.  81,  the 
court  waived  the  question  whether  the  great  lakes,  above  the  ebb  and  flow  of  tides, 
were  subject  to  the  jurisdiction  of  the  courts  of  admiralty.  But  now,  by  act  of  con- 
gress of  February  26th,  1845,  c.  20,  the  district  courts  have  the  same  jurisdiction  in 
matters  of  contract  and  tort,  concerning  steamboats  and  other  vessels  of  20  tons  bur- 
dea  and  upwards,  enrolled  and  licensed  for  the  coasting  trade,  and  employed  in  busi- 
ness of  commerce  and  navigation  between  ports  and  places  in  different  states  and 
territories,  upon  the  lakes  and  navigable  waters  ^  connecting  said  lakes,  as  is  now  ex- 
ercised and  possessed  by  the  said  courts  in  cases  of  like  steamboats  and  other  vessels 
employed  in  navigation  and  commerce  upon  the  high  seas,  or  tide  waters  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States.  The  maritime  law  of  the 
United  States,  as  far  as  the  same  is  or  may  be  applicable  thereto,  shall  constitute  the 
rule  of  decision  in  such  suits,  in  the  same  manner  and  to  the  same  extent,  and  with 
the  same  equities  as  it  now  does  in  cases  of  admiralty  and  maritime  jurisdiction,  with 
a  saving  of  the  right  of  trial  by  jury,  and  of  a  concurrent  remedy  at  common  law  in 
competent  cases. 

(a)  2  Gallison,  398.     The  J.  D.  Morton,  2  Ohio  State  Rep.  26. 


1  The  words  "  navigable  waters  "  may  include  an  artificial  communication  bj'  canal.   The 
Young  America,  1  Newb.  Adm.  101. 
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coextensive  in  point  of  jurisdiction  with  the  maritime  courts  of 
the  other  commercial  powers  of  Europe.  It  was  shown,  by- an 
exposition  of  the  ancient  cases,  that  Lord  Coke  was  mistaken, 
in  his  attempt  to  confine  the  ancient  jurisdiction  of  the  admi- 
ralty to  the  high  seas,  and  to  exclude  it  from  the  narrow 
*368  tide  waters,  and  *from  ports  and  havens.  The  court 
agreed  with  the  admiralty  civilians,  that  the  statutes  of 
13  R.  II.  and  15  R.  II.  and  2  H.  IV.,  did  not  curtail  this  ancient 
and  original  jurisdiction  of  the  admiralty,  and  that,  consistently 
with  those  statutes,  the  admiralty  might  exercise  jurisdiction 
over  torts  and  injuries  upon  the  high  seas,  and  in  ports  within 
the  ebb  and  flow  of  the  tide,  and  in  great  streams  below  the  first 
bridges ;  and  also  over  all  maritime  contracts,  as  well  as  over 
matters  of  prize  and  its  incidents.  It  appeared,  from  an  historical 
review  of  the  progress  of  the  controversy  for  jurisdiction,  which 
lasted  for  two  centuries,  between  the  admiralty  and  the  courts  of 
common  law,  that  the  latter,  by  a  sUent  and  steady  march,  gained 
ground,  and  extended  their  limits,  until  they  acquired  concurrent 
jurisdiction  over  all  maritime  causes,  except  prize  causes,  within 
the  cognizance  of  the  admiralty.  The  common-law  doctrine  was, 
that  the  sea,  ex  vi  termini,  was  without  the  body  of  any  county ; 
but  that  all  ports  and  havens,  and  all  navigable  tide  waters,  where 
one  might  see  from  one  land  to  the  other  what  was  doing,  were 
within  the  body  of  the  county,  and  under  the  exclusive  juris- 
diction of  the  common-law  courts.  On  the  sea-shore  or  coast, 
high  and  low  water  mark  determine  what  was  parcel  of  the 
sea,  and  what  was  the  line  of  division  between  the  admiralty 
and  the  courts  of  law ;  and  it  was  held  that  it  ought  to  be'so 
considered,  by  parity  of  reason,  where  the  tide  ebbs  and  flows, 
in  ports  and  havens ;  and  that  the  admiralty  jurisdiction  extends 
to  all  tide  waters  in  ports  and  havens,  and  rivers  beneath  the 
first  bridges.  It  was  admitted,  however,  that  the  common  law 
originally  had  jurisdiction  on  the  high  seas,  concurrent  with  the 
admiralty ;  and  that  in  cases  manifestly  within  the  admiralty 
jurisdiction,  both  civil  and  criminal,  the  common  law  now 
claimed  concurrent  jurisdiction. 

The  result  of  the  examination  in  that  case  was,  that  the 
jurisdiction  of  the  admiralty,  until  the  statutes  of  Richard  II., 
extended  to  aU  maritime  contracts,  and  to  all  torts,' injuries. 
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and  offences  on  the  high  seas,  and  in  ports  and  *  ha-  *  369 
vens,  as  far  as  the  ebb  and  flow  of  the  tide ;  that  the 
common-law  interpretation  of  those  statutes  abridged  this 
jurisdiction  to  things  wholly  and  exclusively  done  upon  the  sea, 
but  that  the  interpretation  was  indefensible  upon  principle,  and 
the  decisions  founded  upon  it  inconsistent ;  that  the  admiralty 
interpretation  of  those  statutes  did  not  abridge  any  of  its  ancient 
jurisdiction,  and  that  interpretation  was  consistent  with  the  lan- 
guage and  intent  of  the  statutes,  and  analogous  reasoning,  and 
public  convenience.  It  was  considered  that  the  decisions  at 
common  law  on  this  subject  were  not  entitled  to  outweigh  the 
decisions  of  the  great  civilians  of  the  admiralty.  The  vice- 
admiralty  courts  in  this  country,  under  the  colonial  governments, 
exercised  a  most  ample  jurisdiction,  to  the  extent  now  claimed, 
over  all  maritime  contracts,  and  over  torts  and  injuries,  as  well 
in  ports  as  upon  the  high  seas ;  and  the  constitution  of  the 
United  States,  when  it  conferred  not  only  admiralty  but  mari- 
time jurisdiction,  added  that  word  ex  industria,  to  remove  every 
latent  doubt.  This  large  and  liberal  construction  of  the  admi- 
ralty powers  of  the  district  courts,  and  their  extension  to  all 
maritime  contracts,  torts,  and  injuries,  was  recommended  by  the 
general  equity  and  simplicity  of  admiralty  proceedings,  and  the 
policy  and  wisdom  of  that  code  of  maritime  law,  which  had 
embodied  •  the  enlightened  reason  of  the  civil  law,  and  the  cus- 
toms and  usages  of  the  maritime  nations,  and  regulates  by  its 
decisions,  the  commercial  intercourse  of  mankind,  (a) 

This  enlarged  extension  of  the  civil  jurisdiction  of  the  admi- 
ralty, as  declared  in  the  Circuit  Court  in  Massachusetts,  remains 


(a)  Judge  Story  stated,  in  this  case,  that  all  civilians  and  jurists  agreed  that  mari- 
time contracts  included,  among  other  things,  charter-parties,  affreightments,  marine 
hypothecations,  contracts  for  marine  service  in  the  building,  repairing,  supplying,  and 
navigating  ships,  contracts  between  part-owners  of  ships,  contracts,  and  quasi-contracts, 
respecting  averages,  contributions,  and  of  missions  and  policies  of  insurance.  He  said 
that  admiralty  courts  of  other  foreign  countries,  had  exercised  jurisdiction  over  poli- 
cies of  insurance  as  maritime  contracts.^ 


1  In  a  case  recently  decided  in  the  first  circuit,  it  was  the  language  of  the  court,  that 
until  a  contrary  decision  be  made  by  the  Supreme  Court,  the  admiralty  jurisdiction  must 
be  held  in  that  circuit  to  extend  to  policies  of  insurance.  Gloucester  Ins.  Co.  v.  Younger, 
2  Curtis,  C.  C.  322. 
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to  be  discussed,  and  definitively  settled,  in  the  Supreme  Court.' 
It  has  been  subsequently  and  frequently  asserted  in  the  circuit 
and  district  courts.  Thus,  in  Plumer  v.  Webb,  (a)  the  jurisdic- 
tion of  the  admiralty  over  aU  maritime  contracts  upon 
*  370  the  doctrine  of  the  *  case  of  De  Lovio  v.  Boit,  was  de- 
clared, and  it  was  considered,  that  inasmuch  as  courts  of 
admiralty , act  as  courts  of  equity  and  administer  justice  upon 
the  same  principles,  and  with  equal  safety,  maritime  contracts 


(a)  4  Mason's  Rep.  380. 


1  The  subject  came  before  the  SVipreme  Court  in  New  Jersey,  S.  N.  Co.  v.  Merchants' 
Bank,  6  How.  E.  344,  and  was  much  considered.  A  decree  of  the  C.  C.  of  R.  Island,  in 
admiralty,  upon  a  libel  in  personam^  against  a  steamboat  company  for  the  loss  by  fire  of 
specie  carried  in  their  boat,  was  affirmed  by  a  majority  of  the  court.  It  was  considered 
by  Mr.  Justice  Nelson,  in  delivering  the  opinion  of  the  court,  (p.  386,)  that  the  grant  of 
power  in  the  constitution  could  not  have  had  reference  to  the  admiralty  jurisdiction  exer- 
cised in  England  at, the  time  of  the  formation  of  the  constitution;  and  even  if  such  was 
to  be  regarded  as  the  fact,  it  was  shown  that  the  practical  construction  given  to  the  con- 
stitution, both  by  the  legislative  and  judicial  departments,  had  asserted  and  upheld  a  much 
more  comprehensive  jurisdiction.  A  line  of  jurisdiction  had  been  established  which  fully 
embraced  the  contract  in  question.  Mr.  Justice  Woodbury,  (p.  437,)  concurred  in  the 
judgment  of  the  court  below,  not  on  the  gi'ound  of  a  breach  of  contract  which  gave  admi- 
ralty jurisdiction,  but  on  the  ground  that  the  cause  of  action  was  a  marine  tort.  Mr.  Jus- 
tice Daniel  gave  an  elaborate  dissenting  opinion,  in  which  he  considered  the  ground  of 
the  libel  to  be  a  breach  of  an  exjyress  contract  over  which  admiralty  has  no  jurisdiction, 
either  in  personam  or  in  rem,  p.  416.  See,  also,  Waring  v.  Clarke,  5  How.  E.  441,  where 
the  same  general  principles  are  established.  It  was  held,  that  admiralty  has  jurisdiction 
in  cases  of  tort  and  collision  as  far  up  rivers  as  the  tide  ebbs  and  flows,  although  it  may 
be  infra  corpus  comitatus.  The  clause  in  the  judiciary  act'  saving  to  suitors'  common-law 
remedies  in  certain  cases,  means  that,  in  cases  of  concurrent  common  law  and  admiralty 
jurisdiction,  the  common-law  jurisdiction  is  not  taken  away. 

But  where  a  vessel  was  lost  by  being  run  on  shore  in  order  to  save  the  lives  of  the  crew, 
and  a  libel  inpersonam  was  filed  by  the  owner  of  the  vessel  against  the  consignee  of  the 
cargo,  for  a  contribution  by  way  of  general  average,  it  was  held,  that  the  admiralty  courts 
of  the  United  States  had  not  jurisdiction.  Jurisdiction  is  confined  to  cases  where  the 
vessel  or  cargo,  nnder  the  maritime  law,  is  subject  to  an  absolute  lien  in  the  hands  of 
assignees ;  in  cases  of  general  average  the  lien  is  a  qualified  one,  depending  upon  posses- 
sion of  the  goods,  and  ceases  when  they  are  delivered  over  to  the  consignee.  Cutler  v. 
Eae,  7  How.  U.  S.  729.  This  important  constitutional  question  was  decided  without  argument. 
Mr.  Justice  Wayne  expressed  a  determination  not  to  regard  the  decision  as  an  authority, 
should  the  question  again  arise.  In  the  United  States  v.  The  New  Bedford  Bridge,  1 
Wood.  &  Minot's  E.  401.  Mr.  Justice  Woodbury  has  given  the  subject  of  admiralty  juris- 
diction a  most  learned  and  exhaustive  examination.  His  opinion  fills  more  than  one  hun- 
dred pages  of  the  report. 

By  virtue  of  the  contract  of  aflfreightment,  the  jurisdiction  of  the  admiralty  extends  to 
a  libel  inpersonam  filed  against  the  owners  of  a  ship  by  the  owners  of  a  cargo,  to  recover 
salvage  money,  which  they  had  been  compelled  to  pay  on  account  of  the  fraudulent  con- 
duct of  the  master.    Church  v.  Shelton,  2  Curtis,  C.  C.  271. 
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were  suitable  objects  of  such  a  jurisdiction ;  and  especially  as 
such  contracts  require  a  liberal  interpretation  and  enlarged  good 
faith,  and  the  application  of  a  comprehensive  equity.  So  in 
Steele  v.  Thatcher,  and  Drinkwater  v.  The  Brig  Spartan,  in  the 
District  Court  for  Maine,  the  doctrine  in  De  Lovio  v.  Boit  was 
explicitly  recognized  as  sound,  (a)  It  was  declared  to  have  been 
before  the  public  for  twelve  years,  without  having  its  reasoning 
met,  or  its  conclusions  shaken ;  and  it  was  adjudged  that  the 
admiralty  had  a  general  jurisdiction  over  maritime  contracts ; 
and  the  circumstance  that  the  contract  was  under  seal  did  not 
affect  the  jurisdiction,  though  it  was  admitted,  that  in  England 
the  coiurts  of  law  would  grant  a  prohibition  in  such  a  case. 
The  broad  jurisdiction  of  the  American  courts  of  admiralty, 
over  aU  executed  maritime  contracts,  (for  the  jurisdiction  is  con- 
fined to  executed  contracts,)  (6)  and  all  cases  of  a  maritime 
nature,  has  been  equally  asserted  in  the  circuit  courts  of  the 
United  States  at  New  York  and  Philadelphia,  founded  on  the 
language  of  the  constitution,  and  the  judiciary  act  of  1789.  (c) 
This  enlarged  admiralty  cognizance  of  civil  causes  was  elabor- 
ately vindicated,  on  principles  of  reason,  as  weU  as  on  the 
ground  of  authority,  in  the  case  of  The  Schooner  Tilton.  (d)  It 
was  there  held,  that  the  admiralty  had  jurisdiction  of  all  causes 
of  a  maritime  nature,  inclusive  of  questions  of  prize,  whether 
they  arose  from  contracts  or  from  torts.     The  jurisdiction  was 


(a)  Ware's  Eep.  91,  149. 
(6)  3  Mason's  Kep.  16,  17. 

(c)  The  Sloop  Mary,  1  Paine's  Eep.  673.  Wilmer  v.  The  Smilax,  2  Pet.  Adm. 
295  n.,  and  Davis  &  Brooks  v.  Brig  Seneca,  Gilp.  10,  in  the  Circuit  Court  of  the  Penn- 
sylyania  district. 

(d)  5  Mason's  Eep.  465.  It  is  not  disputed  that  cotirts  of  admiralty  have  jurisdic- 
tion over  charter-parties  and  maritime  contracts  generally,  but  not  over  preliminary 
contracts  leading  thereto.  Andrews  v.  Essex  P.  &  M.  Ins.  Company,  3  Mason's  E.  6. 
The  Schooner  Tribtme,  3  Sumner's  E.  144.1 

1  The  S.  C.  Ives,  1  Newb.  Adm.  205.  Admiralty,  it  is  said,  has  no  jurisdiction  to  en- 
force the  specific  performance  of  an  agreement  relating  to  maritime  affairs.  Davis  v. 
Child,  1  Davies's  Dist.  Ct.  Eep.  71.  But  see  ante,  p.  [369]  note  (1.)  lu  the  English  ad- 
miralty, In  a  case  where  A.  signed  shipping  articles,  and  entered  as  mate,  and  the  articles 
contained  an  agreement  that  he  should  enter  on  a  voyage  to  Gallata,  and  then  be  dis- 
charged, it  was  held,  that  the  contract  being  special,  the  court  had  no  jurisdiction  to 
award  what  was  due  on  the  breach.  The  Debreozia,  12  Jurist  E.  of  S.  143, 1848.  The 
ship  did  not  sail  on  the  voyage. 

VOL.  I.  35 
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clear,  in  all  matters  that  concerned  owners  and  proprietors  of 
ships,  as  such.  It  was  observed  that  suits  in  the  admi- 
*  371  ralty,  touching  *  property  in  ships,  were  either  petitory 
suits,  in  which  the  mere  title  to  the  property  is  litigated 
and  sought  to  be  enforced,  or  they  were  possessory  suits,  to 
restore  to  the  owner  the  possession,  which  he  had  under  a  claim 
of  title.  The  jurisdiction  over  both  classes  of  cases  was  exer- 
cised by  the  admiralty,  until  some  time  after  the  restoration  in 
1660,  when  the  courts  of  law  interfered,  and  claimed  the  exclu- 
sive cognizance  of  mere  questions  of  title ;  and  the  admiralty 
jurisdiction  over  petitory  suits  has  been,  in  England,  abandoned 
for  a  considerable  length  of  time,  though  it  is  constantly  upheld 
as  to  possessory  suit§.  {a)  The  distinction  does  not  appear  to 
rest  on  any  sound  principle,  for  the  question  of  title  is  necessa- 
rily involved  in  that  of  the  possession ;  and  it  is  admitted  by  the 
courts  of  law,  (&)  that  the  admiralty  possesses  authority  to  de- 
cree restitution  of  a  ship  unlawfully  withheld  by  a  wrongdoer 
from  the  real  owner.  In  the  case  of  illegal  captures,  and  of  bot- 
tomry, salvage,  and  marine  torts,  the  admiralty  courts  in  this 
country  inquire  into  and  decide  on  the  rights  and  titles  involved 
in  the  controversy ;  ^  and  where  they  have  jurisdiction  of  the 
principal  matter,  it  is  suitable,  and  according  to  the  analogies  of 
law,  that  they  should  possess  it  over  the  incidents.^  Notwith- 
standing the  English  practice  to  the  contrary,  the  admiralty  in 
this  country  claim  to  possess  a  rightful  jurisdiction  equally  over 
petitory  and  possessory  suits,  (c)^ 


(a)  Haly  v.  Goodson,  2  Meriyale's  Eep.  77.  Lord  Stowell,  in  the  cases  of  The 
Aurora,  3  Eob.  Adm.  Eep.  133,  136 ;  The  Warrior,  2  Dodson's  Rep.  288 ;  and  The 
Pitt,  1  Hagg.  Adm.  Rep.  240.     2  Bro.  Civ.  &  Adm.  Law,  114,  115. 

(b)  la  the  matter  of  Blanshard,  2  Bamew.  &  Cress.  244. 

(c)  The  Schooner  Tilton,  5  Mason's  Rep.  465.    Ware,  Judge,  in  Ware's  Rep.  248, 


i  It  is  held,  that  courts  of  common  law  have  jurisdiction  to  determine  questions  of  sal- 
vage. They  may  entertain  suits  to  redeem  property  claimed  to  be  held  by  a  salvage  lien, 
if  no  suit  is  pending  in  admiralty.    Cashmere  v.  De  Wolf,  2  Sandf.  (Law)  E.  379. 

2  Although  the  remedy  on  the  mortgage  of  a  ship,  as  on  the  mortgage  of  any  other 
chattel,  is  to  be  sought  in  the  common-law  courts,  yet,  where  an  admiralty  court  has  sold 
a  ship  on  a  bottomry  bond,  the  previous  mortgagee  of  a  ship  wUl  be  allowed  to  interpose 
a  claim  in  admiralty  upon  the  balance  of  the  proceeds.    2  Wood.  &  M.  Rep.  93, 118. 

3  Taylor  v.  Royal  Saxon,  1  Wall,  Jr.,  C.  C.  311.  Ward  v.  Peck,  18  How.  U.  S.  267. 
The  Friendship  2  Curtis,  C.  C.  426. 


LEC.  XVII.]  THE   UNITED    STATES.  411 

With  respect  to  the  criminal  jurisdiction  of  the  admiralty,  we 
have  already  seen  that  the  courts  of  the  United  States  do  not 


S.  p.  In  the  case  of  The  Schooner  Volunteer  and  Cargo,  1  Sumner,  551,  Mr.  Justice 
Story  reasserted,  with  undiminished  confidence,  the  rightful  jurisdiction  of  the  Ameri- 
can admiralty  over  charter-parties  and  all  other  maritime  contracts,  whether  made  in 
foreign  parts  or  at  home,  as  matters  juris  et  de  jure,  and  that  the  court  might  proceed 
in  rem  where  there  was  a  lien,  and  in  personam  where  no  such  lien  existed.  He  re- 
viewed, with  his  usual  accuracy  and  spirit,  the  history  of  the  question  of  admiralty 
jurisdiction,  as  he  had  already  done  more  at  large  in  De  Lovio  v.  Boit.  See  supra, 
367.  On  the  other  hand,  in  Bains  v.  The  Schooner  James  and  Catharine,  1  Baldwin's 
C.  C.  U.  S.  Rep.  544,  Judge  Baldwin  held,  that  admii-alty  jurisdiction,  under  the  con- 
stitution of  the  United  States,  was  to  be  considered  as  restrained  by  the  statutes  and 
common  law  of  England  before  the  Revolution,  and  as  exercised  by  the  state  courts 
before  the  adoption  of  the  constitution.  It  is  high  time  that  this  vexed  question  of 
admiralty  jurisdiction,  under  the  constitution  of  the  United  States,  should  be  put  at 
rest  by  a  final  decision  in  the  Supreme  Court  of  the  United  States.^  The  Coui't  of 
Appeals  in  Kentucky  in  the  case  of  Case,  &c.  v.  WooUey,  6  Dana's  R.  21,  do  indeed 
consider  the  question  as  authoritatively  settled  by  the  cases  of  De  Lovio  v.  Boit, 
Plumer  v.  Webb,  Drinkwater  v.  The  Brig  Spartan,  The  Steamboat  Thomas  Jefferson, 
and  Peyroux  v.  Howard,  that  a  civil  cause  arising  where  the  tide  ebbs  and  flows,  even 
though  it  tnay  be  within  a  county,  was  a  case  of  admiralty  or  maritime  jurisdiction.  Mr. 
Curtis,  in  his  Treatise  on  the  Rights  and  Duties  of  Merchant  Seamen,  pp.  252,  253, 
260,  concludes  his  examination  of  the  cases,  with  the  proposition,  that  all  persons  on 
board  a  vessel  engaged  in  service,  and  whose  service  is  of  a  maritime  character,  and 
in  the  business  and  employment  of  the  vessel,  have  a  present  standing  in  the  admir- 
alty, and  come  within  its  jurisdiction,  and  can  sue  in  personam,  and,  where  there  is  a 
lien,  in  rem? 

The  jurisdiction  of  the  English  admiralty  has  been  enlarged,  and  doubtful  points 

'  See  note  (1,)  ante,  p.  369. 

2  See  an  able  note  on  this  subject,  to  the  case  of  The  Huntress,  1  Davies's  Dist.  Ct.  E.  p. 
93,  by  Mr.  Justice  Ware.  The  court  will  not  decline  jurisdiction  of  an  appeal  in  the  ease  of 
personal  damage,  brought  by  an  American  seaman  serving  on  board  of  a  British  vessel, 
when  the  voyage  was  terminated  here,  and  the  master  was  domiciled  in  the  United  States. 
Patch  ».  Marshall,  1  Curtis's  E.  452.  If  the  contract  be  maritime  in  its  nature  and  sub- 
ject, the  court  has  jurisdiction,  though  the  vessel  has  not  entered  on  its  performance. 
This  applies  to  contracts  for  the  carriage  of  passengers,  as  well  as  freight.    The  Pacific, 

1  Blatchford  E.  569.    The  Aberfoyle,  Ibid.  360. 

The  admiralty  jurisdiction  cannot  be  invoked  by  foreign  seamen  as  matter  of  right.  But 
the  court  may  intervene  in  their  behalf  when  the  circumstances  of  the  case  raise  the  pre- 
sumption of  a  request  to  that  effect  from  the  foreign  government.  Gonzales  t>.  Minor,  2 
Wallace,  Jr.,  C.  C.  348 :  as  where  the  voyage  has  been  broken  up,  or  delay  would  mate- 
rially affect  the  seaman's  remedies;  Davis  «.  Leslie,  1  Abbotts'  Adm.  123;  Bucker  v. 
Klorkgeter,  Id.  402 :  iiotwithstanding  his  agreement  in  the  shipping  articles  not  to  sue  in 
any  foreign  court. 

The  services  rendered  by  stevedores,  (The  Amstel,  1  Bl.  &  Howl.  216.  The  Joseph 
Cunard,  Olcott,  Adm.  120,)  by  a  mere  ship-keeper,  (Gurney  v.  Crockett,  2  Abbotts'  Adm. 
490,)  or  in  scraping  the  ship's  bottom  preparatory  to  coppering  her,  (Bradley  u.  BoUes, 

2  Abbotts'  Adm.  569,)  are  not  recognized  in  the  admiralty  as  maritime  services. 
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assume  any  jurisdiction  which  is  not  expressly  conferred  by  an 
act  of  congress ;  and  the  argument  for  the  extension  of 
*372  the  cmV  jurisdiction  of  the  admiralty  beyond  *the  limits 
known  and  established  in  the  English  law,  at  the  time  of 
the  formation  of  owr  constitution,  is  not  free  from  very  great 
difficulty. 

It  has  been  made  a  question,  what  were  the  "  cases  of  admi- 
ralty and  maritime  jurisdiction,"  within  the  meaning  of  the 
constitution  of  the  United  States*.  It  is  not  in  the  power  of 
congress  to  enlarge  that  jurisdiction  beyond  what  was  under- 
stood and  intended  by  it  when  the  constitution  was  adopted, 
because  it  would  be  depriving  the  suitor  of  the  right  of  trial  by 
jury,  which  is  secured  to  him  by  the  constitution  in  suits  at 
common  law ;  and  it  is  well  known  that  in  civil  suits  of  ad- 
miralty and  maritime  jurisdiction,  the  proceedings  are  according 
to  the  course  Qf  the  civil  law,  and  without  jury.     If  the  ad- 


settled  by  the  statute  of  3  and  4  Victoria,  c.  63,  passed  7tli  August,  1840.  It  is  en- 
titled "  an  act  to  improTe  the  practice  and  extend  the  jurisdiction  of  the  high  court  of 
admiralty  of  England."  The  Dean  of  the  Arches  is  made  an  assistant  judge  of  the 
admiralty  court,  with  concurrent  authority.  Jurisdiction  is  given  over  the  claims  of 
mortgagees  of  ships,  over  all  questions  as  to  the  title  to  ownership  of  any  ship  or  ves- 
sel, or  the  proceeds  thereof  remaining  in  the  registry,  arising  in  any  case  of  possession, 
salvage,  damage,  wages,  and  bottomry.  Jurisdiction  is  given  over  aU  claims  and  de- 
mands in  the  nature  of  salvage,  for  services  rendered  to,  or  damages  received  by,  any 
ship  or  sea-going  vessel,  or  in  lie  nature  of  salvage,  or  for  necessaries  supplied  to  any 
foreign  ship  or  sea-going  vessel,  and  to  enforce  the  payment  thereof,  whether  such  ship 
or  vessel  may  have  been  within  the  body  of  a  county  or  upon  the  high  seas  at  the 
time.  The  court  may  direct  issues  of  fact  to  be  tried  by  a  jmy,  before  a  judge  of  one 
of  the  courts  of  law  at  Westminster,  and  the  judge  of  the  admiralty  is  to  have  the  like 
protection  as  other  judges  in  the  exercise  of  his  jurisdiction.  Concurrent  jurisdiction 
over  all  these  subjects  and  causes  of  action  is  retained  in  the  courts  of  law. 

A  synopsis  of  the  admiralty  jurisdiction  in  this  country  is  stated  to  contain,  1.  Con- 
tracts between  part  owners,  petitory  and  possessory  suits  :  2.  Charter-parties  and  af- 
freightments :  3.  Bottomry  and  hypothecation :  4.  Contracts  of  material  men :  5.  In- 
surance :  6.  Wages  :  7.  Salvage,  civil  and  military :  8.  Averages,  contributions,  and 
jettisons  :  9.  Pilotage  :  10.  Bansom :  11.  Surveys :  12.  Maritime  torts  and  trespasses: 
The  Jurist,  for  January,  1841,  p.  408.  All  the  above  causes  of  action,  except  those 
arising  on  insurance,  ransom,  and  surveys,  now  belong  to  the  English  court  of  admir- 
alty.i 


1  There  is  no  jurisdiction  in  admiralty  to  decree  a  sale  of  a  mortgaged  ship,  or  to  trans- 
fer the  possession  of  it  to  the  mortgagee.  Bogart  v.  Steamboat  John  Jay,  17  How.  U.  S. 
399. 
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miralty  and  maritime  jurisdiction  of  the  district  courts  embraces 
all  maritime  contracts,  then  suits  upon  policies  of  insurance, 
charter-parties,  marine  hypothecations,  contracts  for  building, 
repairing,  supplying,  and  navigating,  ships,  and  contracts  be- 
tween part  owners  of  ships,  must  be  tried  in  the  admiralty  by 
a  single  judge,  to  the  exclusion  of  the  trial  by  jury ;  and  the 
state  courts  would  be  divested,  at  one  stroke,  of  a  vast  field  of 
commercial  jurisdiction.  The  words  of  the  judiciary  act  of 
1789,  sec.  9,  are,  that  the  district  courts  shall  have  "  exclusive 
original  cognizance  of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  including  all  seizures  under  laws  of  impost, 
navigation,  or  trade  of  the  United  States,  where  the  seizures 
are  made  on  waters  which  are  navigable  from  the  sea,  by  vessels 
of  ten  or  more  tons  burden,  within  their  respective  districts,  as 
weU.  as  upon  the  high  seas."  But  the  act  adds,  by  way  of  quali- 
fication to  this  designation,  of  admiralty  jurisdiction,  these 
words,  viz :  "  saving  to  suitors  in  all  cases  the  right  of  a  common- 
law  remedy,  where  the  common  law  is  competent  to  give  it." 

The  act  of  congress  is  rather  ambiguous  in  its  meaning,  and 
leaves  it  uncertain  whether  it  meant  to  consider  seizures  on  tide 
waters,  in  ports,  harbors,  creeks,  and  arms  of  the  sea,  as 
cases  of  admiralty  and  maritime  jurisdiction,  or  as  *  cases  *  373 
simply  within  the  cognizance  of  the  district  courts ;  for 
the  expression  is  including;  that  is,  comprehending,  either  within 
the  cognizance  of  the  court,  or  within  the  class  of  cases  of  ad- 
miralty jurisdiction,  all  seizures  under  laws  of  impost,  naviga- 
tion, and  trade,  on  waters  navigable  from  the  sea,  by  small 
vessels  of  ten  tons  burden.  This  act  has,  however,  been  con- 
strued to  put  a  construction  upon  the  words  "  admiralty  and 
maritime  jurisdiction,"  conformable  to  the  claims  of  the  civilians, 
and  in  opposition  to  the  claims  of  the  common-law  tribunals ; 
and  there  is  a  series  of  decisions  in  the  Supreme  Court  of  the 
United  States  to  that  effect. 

In  the  case  of  the  United  States  v.  La  Vengeance,  {a)  a  French 
privateer  was  libelled  in  the  District  Court  of  New  York  for  an 
attempt  to  export  arms  from  the  United  States  to  a  foreign 
country  contrary  to  law.     She  was  adjudged  to  be  forfeited  to 


(a)  3  DaUas,  297. 
35* 
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the  United  States.  The  decree,  on  appeal  to  the  Circnit  Court, 
was  reversed.  On  a  further  appeal  to  the  Supreme  Court  of 
the  United  States,  it  was  contended,  that  this  was  a  criminal 
case,  both  on  account  of  the  manner  of  prosecution,  and  the 
matter  charged ;  and,  therefore,  that  the  decree  of  the  District 
Court  was  final ;  and  that  it  ought  likewise  to  have  been  tried 
by  a  jury  in  the  District  Court ;  and  that,  if  it  was  even  a  civil 
suit,  it  was  not  a  case  of  admiralty  and  maritime  jurisdiction. 
To  render  it  such,  the  cause  must  arise  whoUy  upon  the  sea, 
and  not  in  a  bay,  harbor,  or  water,  within  the  precincts  of  any 
county  of  a  state.  But  the  Supreme  Court  decided  that  it  was 
a  civil  suit,  not  of  common  law,  but  of  admiralty  and  maritime 
jurisdiction.  The  seizure  was  on  the  waters  of  the  United 
States.  The  process  was  in  rem,  and  did  not,  in  any  degree, 
touch  the  person,  and  no  jury  was  necessary. 

Afterwards,  in  the  case  of  the  United  States  v.  ITie  Schooner 
Sally,  (a)  the  vessel  was  libelled  in  the  District  Court,  as 
*374  forfeited  for  being  concerned  in  *the  slave-trade;  and 
this  was  also  held,  on  appeal,  to  be  a  case,  not  of  com- 
mon law,  but  of  admiralty  jurisdiction.  So,  in  the  case  of  the 
United  States  v.  The  Schooner  Betsey,  ifi)  it  was  held,  that  all 
seizures  under  the  act  of  congress  suspending  commercial  inter- 
course with  a  foreign  country,  and  made  on  waters  navigable 
from  sea,  by  vessels  of  ten  tons  burden,  were  civil  causes  of 
admiralty  jurisdiction,  being  proceedings  in  rem,  and  not  accord- 
ing to  the  course  of  the  common  law,  and  were  to  be  tried  with- 
out a  jury.  The  court  said,  that  the  place  of  seizure  being  on 
navigable  waters,  decided  the  jurisdiction,  and  that  the  act  of 
congress  meant  to  make  seizrures  on  waters  navigable  from  the 
sea,  civil  causes  of  admiralty  and  maritime  jurisdiction.  In  this 
last  case,  the  counsel  for  the  claimant  contended  that  the  seizure 
was  made  within  the  body  of  a  county,  for  a  breach  of  a  muni- 
cipal law  of  trade,  and  that  though  it  belonged  to  the  jurisdic- 
tion of  the  District  Court,  it  was  not  a  case  of  admiralty  cog- 
nizance. All  seizures,  in  England,  for  violation  of  the  laws  of 
revenue,  trade,  or  navigation,  were  tried  by  a  jury  in  the  Court 
of  Exchequer,  according  to  the  course  of  the  common  law ; 

(a)  2  Cranch,  406.  (b)  4  Cranch,  443. 
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and  though  a  proceeding  be  in  rem,  it  is  not  necessarily  a  pro- 
ceeding or  cause  in  the  admiralty. 

In  the  case  of  The  Samuel,  (a)  where  the  vessel  and  cargo 
were  seized  and  libelled,  and  condemned  in  the  District  Court 
of  Rhode  Island,  for  a  breach  of  the  non-importation  laws  of 
the  United  States,  the  same  objection  was  made  upon  appeal 
to  the  Supreme  Court,  and  it  was  again  overruled,  on  the  au- 
thority of  the  preceding  cases.  The  same  objection  was  taken 
in  the  case  of  The  Oct(tvia;{b)  and  it  was  contended,  that  the 
word  including;  in  the  9th  section  of  the  judiciary  act,  ought 
not  to  be  construed  cumulatively ;  and  that  a  suit  might  be  a 
cause  of  admiralty  and  maritime  jurisdiction,  and  yet 
triable  under  the  common  law,  proceeding  *by  informa-  *375 
tion,  instead  of  the  civil  law  process  by  libel.  The  ob- 
jection was  again  overruled.  The  last  case  that  brought  up  the 
same  point  for  review  and  discussion  was  The  Sarah ;  (c)  and 
the  Supreme  Court  there  recognized  the  marked  and  settled 
distinction  between  the  common  law  and  the  admiralty  juris- 
dictions of  the  district  courts.  In  seizures  made  on  land,  the 
District  Court  proceeds  as  a  court  of  common  law,  according  to 
the  course  of  the  English  exchequer,  on  information  in  rem, 
and  the  trial  of  issues  of  fact  is  to  be  by  jury,  [d)  But  in  cases 
of  seizures  on  waters  navigable  from  the  sea,  by  vessels  of  ten 
or  more  tons  burden,  the  court  proceeds  as  an  instance  court  of 
admiralty,  by  Kbel  in  rem,  and  the  trial  is  by  the  court. 

It  may  now  be  considered  as  the  settled  law  of  this  country, 
that  all  seizures  under  laws  of  impost,  navigation,  and  trade,  if 
made  upon,tide  waters  navigable  from  the  sea,  are  civU  cases 
of  admiralty  jurisdiction ;  and  the  successive  judgments  of  the 
Supreme  Court,  upon  this  point,  are  founded  upon  the  judiciary 
act  of  1789.  If  the  act  of  congress  declares  them  to  be  cases 
of  admiralty  jurisdiction,  it  is  apprehended  that  this  is  an  ex- 
tension of  admiralty  powers  beyond  the  English  practice.  Cases 
of  forfeiture  for  breaches  of  revenue  law  are  cognizable  in  Eng- 
land in  the  exchequer  upon  information,  though  the  seizure  was 


(a)  1  Wheatou,  9.  (h)  1  Wheaton,  20.  (c)  8  Wheaton,  391. 

(d)  Thompson,  J.,  I  Paine's  Bep.  504.    United  States  v.  Fourteen  Packages,  Gil- 
pin's E.  235. 


416  JUEISPKUDBNCE  OF  [pART  n. 

made  upon  navigable  waters,  and  they  proceed  there  to  try  the 
fact  on  which  the  forfeiture  arises,  by  jury,  (a)     Informations 
are  filed  in  the  court  of  exchequer  for  forfeiture,  upon  seizure  of 
property,  for  breach  of  laws  of  revenue,  impost,  navigation,  and 
trade.     In  the  case  of  the  Attorney-  General  v.  Jackson,  {b)  the 
seizure  was  of  a  vessel  lying  in  port  at  Cowes,  for  breach  of 
the  act  of  navigation,  and  the  proceeding  was  by  information 
and  trial  by  jury,  according  to  the  course  of  the  common 
*  376     law.     Lord  Hale  said,  (c)  that  informations  of  that  *na- 
ture  lay  exclusively  in  the  exchequer.     Congress  had  a 
right,  in  their  discretion,  to  make  all  such  seizures  and  forfeitures 
cognizable  in  the   district  courts;  but  it  may  be  a  question, 
whether  they  had  any  right  to  declare  them  to  be  cases  of  ad- 
miralty jurisdiction,  if  they  were  not  so  by  the  law  of  the  land 
when  the  constitution  was  made.     The  constitution  secures  to 
the  citizen  trial  by  jury,  in  aU  criminal  prosecutions,  and  in  all 
civil  suits  at  common  law,  where  the  value  in  controversy  ex- 
ceeds twenty  dollars.     These  prosecutions  for  forfeitures  of 
large  and  valuable  portions  of  property,  under  revenue  and  navi- 
gation laws,  are  highly  penal  in  their  consequences ;  and  the 
government  and  its  officers  are  always  parties,  and  deeply  con- 
cerned in  the  conviction  and  forfeiture.     And  if,  by  act  of  con- 
gress, or  by  judicial  decisions,  the  prosecution  can  be  turned 
over  to  the  admiralty  side  of  the  District  Court,  as  being  neither 
a  criminal  prosecution  nor  a  suit  at  common  law,  the  trial  of  the 
cause  is  then  transferred  from  a  jury  of  the  country  to  the  breast 
of  a  single  judge.     It  is  probable,  however,  that  the  judiciary 
act  of  1789  did  not  intend  to  do  more  than  declare  the  jurisdic- 
tion of  the  district  courts  over  these  cases ;  and  that  all  prose- 
cutions for  penalties  and  forfeitures,  upon  seizures  under  laws 
of  impost,  navigation,  and  trade,  were  not  to  be  considered  of 
admiralty  jurisdiction,  when  the  case  admitted  of  a  prosecution 
at  common  law ;  for  the  act  saves  to  "  suitors,  in  all  cases,  the 
right  of  a  common-law  remedy,  where  the  common  law  was 
competent  to  give  it."  ^     We  have  seen  that  it  is  competent  to 

(a)  Attorney-General  v.  Le  Merchant,  1  Anst.  Rep.  52. 
(6)  Bunb.  Rep.  236.  (c)  Harg.  L.  T.  227. 


^  As  to  the  construction  of  the  last-mentioned  clause  of  the  constitution,  see  cmte, 
(p.  369,)  note  (1). 
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give  it,  because,  under  the  vigorous  system  of  the  English  law, 
such  prosecutions  in  rem  are  in  the  exchequer,  according  to  the 
course  of  the  common  law:  and  it  may  be  doubted  whether  the 
case  of  the  La  Vengeance,  on  which  all  the  subsequent  decisions 
of  the  Supreme  Court  have  rested,  was  sufficiently-  considered. 
There  is,4iowever,  much  colonial  precedent  for  this  extension 
of  admiralty  jurisdiction.  The  vice-admiralty  courts,  in  this 
country,  when  we  were  colonies,  and  also  in  the  West  Indies, 
obtained  jurisdiction  in  revenue  causes  to  an  extent 
'totally  unknown  to  the  jurisdiction  of  the  English  ad-  *377 
miralty,  and  with  powers  quite  as  enlarged  as  those 
claimed  at  the  present  day.  (a)  But  this  extension,  by  statute, 
of  the  jurisdiction  of  the  American  vice-admiralty  courts  be- 
yond their  ancient  limits,  to  revenue  cases  and  penalties,  was 
much  discussed  and  complained  of  on  the  part  of  this  country, 
at  the  commencement  of  the  Revolution,  (b) 

Whatever  admiralty  and  maritime  jurisdiction  the  district 
courts  possess,  would  seem  to  be  exclusive,  for  the  constitution 
declares  that  the  judicial  power  of  the  United  States  shall  ex- 
tend to  all  cases  of  admiralty  and  maritime  jurisdiction ;  and 
the  act  of  congress  of  1789  says,  that  the  district  courts  shaU. 
have  exclusive  original  cognizance  of  all  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  (c)     It  is  certain,  however,  that 


\a)  See  the  form  of  the  commissions  of  these  vice-admiralty  courts  under  the 
colonial  establishments,  in  a  note  to  the  case  of  De  Lovio  u.  Boit,  2  Gallison,  470,  • 
and  in  Du  Ponceau  on  Jurisdiction,  p.  158. 

(6)  Journals  of  Congress,  vol.  i.  pp.  22,  29,  39.  Journals  of  the  Assembly  of  the 
Colony  of  New  York,  vol.  ii.  pp.  795,  797,  800.  In  England,  as  Judge  Conkling 
observes,  all  revenue  seizures  are  cognizable  exclusively  in  the  Court  of  Exchequer  ; 
and  such  of  them  as  are  cognizable  on  the  admiralty  side  of  the  district  courts  of  the 
United  States,  are  made  so  only  by  force  of  a  legislative  act.  The  effect  of  the 
statute  as  to  such  seizures  embraced  by  it,  is  to  withdraw  them  from  the  consideration 
of  a  jury,  according  to  the  course  of  the  civil  law.  Conkling's  Treatise,  2d  edit. 
p.  391. 

(c)  Constitution,  art.  3,  see.  2.  Act  of  congress  of  September  24th,  1789,  c.  20, 
sec.  9.  Vide  supra,  pp.  304,  372.  Mr.  Justice  Story  (3  Com.  Const.  U.  S.  p.  533, 
note)  says,  that  the  opinion  here  expressed  is  "  founded  in  mistake,"  and  that  the  ad- 
miralty and  maritime  jurisdiction  was  intended  by  the  constitution  to  be  exactly  as 
extensive  or  exclusive,  and  no  more  so,  in  the  national  judiciary,  than  it  "  existed  in 
the  jurisprudence  of  the  common  law; "  and  that  where  the  cognizance  of  admiralty 
and  maritime  cases  "  was  previously  ccncurrent  in  the  courts  of  common  law,"  it  re- 
mained so.    If  I  was  mistaken  as  to  the  meaning  of  the  constitution,  in  supposing 
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the  state  courts  take  an  extensive  and  unquestionable  cog- 
nizance of  maritime  contracts,  and  on  the  ground  that  they  are 
not  cases,  strictly  knd  technically  speaking,  of  admiralty  and 
maritime  jurisdiction.  If,  however,  the  claim  of  the  district 
courts  be  well  founded  to  the  cognizance  of  all  maritime  con- 
tracts, wheresoever  the  same  may  be  made,  or  whate\^r  may  be 
the  form  of  the  contract,  it  would  seem  that  the  jurisdiction  of 
the  state  courts  over  those  contracts  could  not  be  sustained. 
But  I  apprehend  it  may  fairly  be  doubted,  whether  the  constitu- 
tion of  the  UnilJed  States  meant  by  admiralty  and  maritime 
jurisdiction,  any  thing  more  than  that  jurisdiction  which  was 
settled  and  in  practice  in  this  country  under  the  English  juris- 
prudence, when  the  constitution  was  made ;  ^  and  whether  it 
had  any  retrospective  or  historical  reference  to  the  usages  and 


that  the  judicial  power,  extending  "to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion,'' was  exclusive,  I  was  led  into  the  error  by  following  the  construction  assumed 
by  the  Supreme  Court  of  the  United  States,  in  the  judgment  delivered  in  Martin  v. 
Hunter's  Lessee,  1  Wheaton,  304.  In  that  case,  the  court  observed,  that  the  words 
"the  judicial  power  sAaZ/ ea:(en(/,"  &c.,  were  imperative,  and  that  congress  could  not 
vest  any  portion  of  the  judicial  power  of  the  United  States,  except  in  courts  ordained 
and  established  by  itself.  It  was  their  duty  to  vest  the  whole  judicial  power  in  their 
own  courts.  The  learned  judge  who  delivered  the  opinion  of  the  court,  noted  and 
dwelt  on  the  distinction  in  the  language  of  the  constitution,  between  declaring  that 
the  judicial  power  shall  extend  to  all  cases  in  law  and  equity  arising  under  the  constitu- 
tion— to  all  cases  affecting  ambassadors,  &c. — to  all  cases  of  admiralty  and  maritime 
jurisdiction — and  then,  (dropping  ex  industria  the  word  all)  to  controversies  to  which 
the  United  States  shall  be  a  party — to  controversies  between,  &c.,  &c.'  The  difference 
of  phraseology,  he  said,  was  not  accidental,  but  designed,  and  the  jurisdiction  in  the 
one  case  was  imperative,  and  in  the  other  might  be  qualified ;  and  that,  upon  any  con- 
struction, the  judicial  power  of  the  United  States  was  in  some  cases  unavoidably  ex- 
clusive, and  in  all  others  might  be  made  so,  at  the  election  of  congress.  Upon  this 
ground  I  was  led  to  the  view  I  took  in  the  text,  that  as  the  admiralty  and  maritime 
jurisdiction,  within  the  purview  of  the  constitution,  was  exclusive,  it  ought  not  to  ex- 
tend further  than  the  settled  admiralty  and  maritime  jurisdiction  when  the  constitution 
was  formed.  It  appeared  to  me,  therefore,  upon  a  reconsideration  of  the  subject,  that 
the  elaborate  decision  in  De  Lovio  v.  Boit,  grasped  at  too  much  jurisdiction. '  But  we 
are  taught  by  the  note  in  the  Commentaries  refen-ed  to,  that  the  state  courts  have  all 
the  concurrent  cognizance  which  they  had  originally,  in  1787,  over  maritime  con- 
tracts, and  that  this  concurrent  jurisdiction  does  not  depend,  as  declared  in  1  Whea- 
ton, 337,  on  the  pleasure  of  congress,  but  is  founded  on  the  "  reasonable  interpretation 
of  the  constitution." 


1  A  more  enlarged  jurisdiotiou  appears  to  be  now  established.    See  ante,  p.  [369,]  note  (1.) 
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practice  of  the  admiralty,  as  it  once  existed  in  the  middle 
ages,  before  its  territories  *had  been  invaded  and  partly    *378 
subdued  by  the  bold  and  free  spirit  of  the  courts  of  com- 
mon law,  armed  with  the   protecting   genius   and  masculine 
vigor  of  trial  by  jury. 

(4.)  Jurisdiction  of  the  instance  courts,  jurisdiction 

The  extensive  and  superior  claims  of  the  American  gfamjV" ' 
courts  of  admiralty,  as  courts  of  civil  maritime  juris-  courts. 
diction,  we  have  had  occasion  already  to  consider ;  but,  accord- 
ing to  the  English  jurisprudence,  the  instance  court  takes  cog- 
nizance only  of  things  done,  and  contracts  not  under'  seal  made 
super  altum  mare  and  without  the  body  of  any  county.  This, 
of  course,  excludes  all  creeks,  bays,  and  rivers,  which  are  within 
the  body  of  some  county ;  and  if  the  place  be  the  sea-coast,  then 
the  ebbing  and  flowing  of  the  tide  determines  the  admiralty. 
The  cause  must  arise  wholly  upon  the  sea,  and  not  within  the  pre- 
cincts of  any  county,  to  give  the  admiralty  jurisdiction.  If  the 
action  be  founded  on  a  matter  done  partly  on  land  and  partly 
on  water,  as  if  a  contract  be  made  on  land  to  be  executed  at 
sea,  or  be  made  at  sea  to  be  executed  on  land,  the  common  law 
has  the  preference,  and  excludes  the  admiralty,  [a)     The  admi- 


(a)  Com.  Dig.  tit.  Adm.  E.  1,  7,  10,  12,  F.  1,  2,  4,  5.  3  Blacks.  Com.  106,  107. 
In  cases  purely  dependent  upon  the  locality  of  the  act  done,  the  admiralty  jurisdiction 
is  limited  to  the  sea  and  to  tide  water  as  far  as  the  tide  flows,  and  does  not  reach 
beyond  high-water  mark.  But  in  mixed  cases,  as  where  salvage  services  are  performed 
partly  on  tide  waters  and  partly  on  shore,  for  the  preservation  of  the  property,  the  ad- 
miralty has  jurisdiction.  United  States  v.  Coombs,  12  Peters,  72.  In  Peyroux  v. 
Howard,  7  Peters's  U.  S.  Eep.  324,  the  Supreme  Court  decided,  that  New  Orleans 
was  within  the  ebb  and  flow  of  the  tide,  and  that  admiralty  jurisdiction  prevailed  there, 
and  that  repairs  done  there  by  a  shipwright  upon  a  steamboat  was  essentially  a  mari- 
time service,  and  gave  a  lien,  notwithstanding  the  commencement  or  termination  of 
the  voyage  of  the  steamboat  might  be  at  some  place  up  the  Mississippi,  beyond  the 
reach  of  the  tide.  It  was  held,  in  Smith  v.  The  Pekin,  Gilpin,  203,  that  a  contract  for 
wages  on  a  voyage  between  ports  of  adjoining  states,  and  on  the  tide  waters  of  a  river 
or  bay,  is  vrithin  the  jurisdiction  of  the  district  courts,  and  may  be  enforced  by  a  suit 
in  rem  in  the  admiralty.  But  if  a  vessel  be  engaged  substantially  in  interior  navigation 
and  trade,  not  on  tide  waters,  the  admiralty  has  no  jurisdiction,  though  she  may  have 
touched  at  one  terminus  of  the  voyage  on  tide  waters.  The  Steamboat  Orleans  u. 
Phoebus,  11  Peters,  175.  The  principle  which  seems  to  be  established  is,  that  admiralty 
jurisdiction  extends  to  all  maritime  causes  and  services,  to  be  substantially  performed  on  tide 
waters.  See  pp.  364,  367,  369,  370,  371,  378,  379,  of  this  volume.  The  act  of  con- 
gress, 26th  February,  1845,  (5  Statutes  at  Large,  726,)  conferring  upon  the  district 
courts  the  same  admiralty  jurisdiction  in  matters  of  contract  and  tort,  concerning  ves- 
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ralty  has  cognizance  of  maritime  hypothecations  of  vessels  and 
goods  in  foreign  ports,  for  repairs  done,  or  necessary  supplies 
furnished ;  (a)  and  in  the  case  of  Menetone  v.  Gibbons,  (b)  it  was 
admitted  by  the  K.  B.,  that  the  admiralty  had  entire  jurisdiction 
in  the  case  of  an  hypothecation  bond,  charging  a  ship  with 
money  taken  up  in  a  foreign  port  for  necessaries,  though  the 
bond  was  under  seal,  and  executed  on  land.  The  jurisdiction 
in  such  a  case,  depended  on  the  subject  matter,  for  the  contract 
was  merely  in  rem,  and  there  was  no  personal  covenant  for  the 
payment  of  the  money,  and  the  admiralty  jurisdiction  in  such 
a  case  was  indispensable,  as  the  courts  of  common  law 
*379  *do  not  proceed  in  rem.  (c)  If  the  admiralty  has  cog- 
nizance of  the  principal  thing,  it  has  also  of  the  incident, 
though  that  incident  would  not,  of  itself,  and  if  it  stood  for  a 
principal  thing,  be  within  the  admiralty  jurisdiction.  Upon  this 
principle  it  is,  that  goods  taken  by  pirates,  and  sold  on  land, 
may  be  recovered  from  the  vendee,  by  suit  in  the  admiralty,  (d) ' 

sels  of  twenty  tons  burden,  enrolled  and  licensed  for  the  coasting  trade,  and,  at  the 
time  employed  in  navigation  between  different  states  and  territories,  as  these  courts, 
at  that  time,  possessed,  in  respect  to  such  vessels  engaged  in  commerce  on  the  high 
seas,  was  held  to  be  constitutional,  in  the  case  of  The  Propeller  (Jenessee  Chief  v.  Yitz- 
hugh,  12  How.  U.  S.  443.  The  lakes  and  their  connecting  waters  are  within  the  scope 
of  the  admiralty  jurisdiction.    Fretz  u.  Bull,  Id.  466. 

(a)  Johnson  v.  Shippen,  1  Salk.  Eep.  34.  Lord  Raym.  982,  S.  C.  It  seems  to  be, 
also,  not  only  the  better  opinion,  hut  the  settled  law,  that  the  admiralty  has  jurisdiction 
in  rem  in  the  case  of  bottomry  bonds  creating  a  lien  on  a  vessel,  whether  the  bond  was 
executed  by  the  owner  in  a  foreign  or  in  a  home  port.  Whenever  the  local  law  gives 
a  lien  on  the  vessel  as  a  security,  or  there  is  an  express  hypothecation,  the  admiralty 
has  jurisdiction  in  rem  to  enforce  it.  Corish  v.  The  Murphy,  2  Bro.  Civ.  &  Adm. 
Law,  530,  App.  The  Sloop  Mary,  1  Paine's  Cu:.  E.  671.  The  Brig  Draco,  2  Sum- 
ner, 157. 

(5)  3  Term.  Eep.  267. 

(c)  In  the  case  of  The  Atlas,  2  Hagg.  Adm.  Eep.  48-73,  it  was  admitted,  that  the 
court  of  admiralty  had  an  undoubted  jurisdiction  over  bottomry  bonds  founded  upon 
sea  risks,  and  defeasible  by  the  destruction  of  the  ship  in  the  course  of  the  voyage.  It 
was  an  original  jurisdiction  exercised  upon  the  ground  of  authorized  usage  and  estab- 
lished authority.  But  tTie  jurisdiction  would  not  attach  upon  any  bond  not  dependent 
upon  the  accidents  of  the  voyage. 

{d)  Com.  Dig.  tit.  Adm.  P.  6.  3  Blacks.  Com.  108.  The  court  of  admiralty  has. 
authority  to  entertain  a  civil  suit,  entitled  causa  spolii  civilis  et  maritima,  for  the  resti- 
tution of  goods  piratically  taken  on  the  high  seas.  The  Hercules,  2  Dodson's  Adm. 
Kep.  369. 

1  Davison  v.  Seal  Skins,  2  Paine,  C.  C.  324. 
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Suits  for  seamen's  wages  are  cognizable  in  tlie  admiralty, 
though  the  contract  be  made  upon  land,  provided  it  be  not  a 
contract  under  seal ;  and  this  is  intended  for  the  ease  and  bene- 
fit of  seamen,  for  they  are  all  allowed  to  join  in  the  suit,  and  all 
the  persons  on  board  below  the  rank  of  the  master  are  compre- 
hended in  the  description  of  mariners,  (a)  This  case  of  seamen's 
wages  the  courts  of  common  law  admit  to  be  of  admiralty  juris- 
diction ;  and  this  i«  an  exception  in  favor  of  seamen,  to  the 
general  rule  that  the  admiralty  has  no  jurisdiction  of  any  matter 
arising  on  land,  though  it  be  of  a  maritime  nature,  as  a  charter- 
party  or  policy  of  insurance.  The  district  court,  as  a  court  of 
admiralty,  possesses  a  general  jurisdiction  in  suits  by  seamen 
and  salvors,  and  by  material  men,  in  rem  and  in  personam.    The 


(a)  1  Salk.  Kep.  34.  Str.  Eep.  761,  937.  1  Lord  Raym.  398.  3  Lev.  60.  4  Inst. 
134,142.  Com.  Dig.  tit.  Adm.  E.  15.  2  Lord  Raym.  1044,  1206.  A  contract  for 
wages  on  board  a  steamboat  plying  between  ports  of  adjoining  states,  on  a  navigable 
tide  water,  may  be  enforced  by  a  suit  in  rem  in  the  admiralty.  Wilson  v.  The  Steam- 
boat Ohio,  Gilpin's  R.  505.  But  to  render  a  service  on  board  a  vessel  even  on  tide 
waters  maritime,  so  far  as  to  give  admiralty  jurisdiction  over  it  as  for  wages,  it  must 
contribute  to  the  preservation  of  the  vessel,  or  of  those  whose  labor  and  sicill  are  em- 
ployed to  navigate  her.  Musicians  do  not  come  within  that  description.  Trainer  v. 
The  Superior,  Gilpin's  R.  514.  The  service  must  be  essentially  maritime ;  labor  on 
board  a  fuel  or  coal  boat  is  not  of  that  description.  Thackarey  v.  The  Farmer,  Ibid. 
524.  The  service  must  concern  transactions  and  proceedings  relative  to  commerce 
and  navigation,  and  to  damages  and  injuries  upon  the  sea.  Nor  has  the  admiralty 
any  jurisdiction  in  matters  of  account  between  part  owners.  The  Steamboat  Orleans 
V.  Phoebus,  11  Peters,  175.  It  is  limited  in  matters  of  contract  to  those  which  are 
maritime.  Ibid.i  Thus,  in  the  case  of  The  Thomas  Jefferson,  10  Wheaton,  428,  it 
was  held,  that  the  admiralty  had  no  jurisdiction  over  contracts  for  the  hire  of  seamen, 
unless  the  service  was  substantially  performed  upon  the  sea,  or  upon  waters  within  the 
ebb  and  flow  of  the  tide.  Suits  for  seamen's  wages  on  a  voyage  from  a  place  in  Ken- 
tucky, up  the  river  Missouri  and  back  again,  were,  therefore,  not  of  admiralty  and 
maritime  jurisdiction.  But  state  courts  under  state  laws  have  jurisdiction  in  rem  in 
cases  of  supplies  and  repairs  to  boats  or  vessels  on  river  navigation  in  the  interior,  as 
well  as  under  contracts  for  the  carriage  of  persons  or  property  upon  navigable  river 
waters.  Statutes  of  Missouri,  1835,  p.  102.  The  district  courts,  as  instance  courts  of 
admiralty,  have  cognizance  of  all  claims  for  salvage  in  cases  of  shipwreck,  and  of  ves- 
sels derelict  at  sea.  This  is  well  settled  by  the  American  cases.  See  Conkling's 
Treatise,  2d  edit.  156. 

1  Minturn  v.  Maynard,  17  How.  U.  S.  477.  Kellum  v.  Emerson,  2  Curtis,  C.  C.  79.  The 
court  of  admiralty  will  take  an  account  when  it  is  necessary  or  incident  to  the  exercise  of 
its  jurisdiction ;  but  it  will  not  entertain  suits  either  in  rem  or  m  personam  which  invoke 
its  authority  for  the  sole  purpose  of  compelling  an  accounting.  The  Fairplay,  [Bl.  & 
Howl.]  136.    Duryee  v.  Elkins,  1  Abb.  Adm.  529. 

VOL.  I.  36 
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courts  of  admiralty  have  a  general  jurisdiction  to  enforce  mari- 
time liens,  by  process  in  rem,  and  there  may  be  a  maritime  juris- 
diction in  personam,  where  there  is  no  lien,  and  consequently  no 
jurisdiction  in  rem.  Seamen  have  an  implied  lien  on  the  vessel 
for  services  rendered  upon  the  high  seas  or  upon  tide-waters. 
They  may  proceed  in  rem  and  in  personam;  but  the  proceeding  in 
rem  is  only  maintainable  by  material  men  when  there  is  a  spe- 
cific lien,  or  for  wages  or  for  repairs  made,  or  necessaries  fur- 
nished to  a  foreign  ship,  or  to  a  ship  in  the  ports  of  the  state  to 

which  she  does  not  belong,  (a) '  The  admiralty  jurisdic- 
*380     tion  is  essential  *in  all  such  cases,  for  the  process  of  a  court 

of  common  law  cannot  directly  reach  the  thing  in  specie. 
If  the  law  raises  a  lien  for  a  maritime  service,  a  court  of  admi- 
ralty has  power  to  carry  it  into  ejffect.  (b)  The  act  of  congress 
of  July  20th,  1790,  relative  to  seamen,  section  6,  has  given  a 
specific  and  summary  relief  for  seamen  in  the  recovery  of  wages, 


(a)  The  Hope,  3  Rob.  215.  The  Trelawney,  3  Rob.  R.  216,  note.  The  General 
Smith,  4  Wheaton,  438.  The  Jerusalem,  2  GaUison,  345.  The  Robert  Fulton,  1 
Paine's  Rep.  620.  Drinkwater  v.  Brig  Spartan,  Ware's  Rep.  149.  Sheppard  v. 
Taylor,  5  Peters's  V.  S.  Rep.  675.  Story,  J.,  in  the  case  of  the  Brig  Nestor,  1  Sum- 
ner, 74.  Conkling's  Treatise,  2d  edit.  155.  The  Schooner  Marion,  1  Story's  R.  68. 
See,  also,  infra,  vol.  iii.  167-170.  If  materials  for  a  vessel  be  furnished  in  a  home 
port,  and  a  note  of  hand  given  by  the  owner,  a  libel  in  the  admiralty  in  personam  will 
not  lie.  Ramsay  v.  AUegre,  12  Wheaton,  611.  In  this  last  case  the  extent  of  admi- 
ralty jurisdiction  in  personam  was  much  discussed  and  questioned  by  Mr.  Justice 
Johnson.  But  in  Willard  v.  Dorr,  3  Mason's  Rep.  93,  and  in  Hammond  ».  Essex  P. 
&  M.  Ins.  Co.  4  Mason's  Rep.  196,  Mr.  Justice  Story  considered  it  to  be  settled  juris- 
diction of  the  admiralty,  that  the  master  could  sue  there  in  personam  for  his  wages, 
and  the  seamen  in  rem  as  well  as  in  personam  for  their  wages.  This  appears  to  be  a 
well-established  distinction. 

(6)  Philips  u.  Scattergood,  Gilpin,  1.  No  prior  replevin  or  attachment  of  the 
property  under  any  state  court  process  can  control  the  paramount  jurisdiction  of  the 
admiralty  in  rem,  for  freight  or  seamen's  wages,  or  on  a  bottomry  bond.  Certain 
Logs  of  Mahogany,  2  Sumner,  589.  A  person  hired  for  service  as  one  of  the  crew 
on  board  of  a  canal  boat,  under  a  coasting  license,  in  the  coal  trade  from  the  tide 
waters  of  the  river  Delaware,  through  the  Raritan  canal,  to  the  tide  waters  in  the  har- 
bor of  New  York,  performs  service  of  a  maritime  character,  and  has  a  lien  on  the 
vessel  for  his  wages,  and  may  proceed  in  rem  for  the  same.  Weizer  «.  Coal  Boat  D. 
C.  Salisbury,  D.  C.  U.  S.  New  York,  November,  1844. 

1  As  to  a  "  specific  lien,"  see  cmie,  p.  [369,]  note  (1.)  Cutler  «.  Rea,  7  How.  U.  S.  729. 
A  state  statute,  which  allows  material  men  to  proceed  either  against  the  owners  of  domes 
tic  vessels  or  against  the  vessels  themselves,  does  not  of  itself  create  a  lieu  in  rem,  Wiok  «. 
The  Samuel  Strong,  6  McLean,  587.  \ 
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by  authorizing  the  district  judge,  or,  in  his  absence,  a  magistrate, 
to  summon  the  master  before  him,  and  to  attach  the  vessel  as 
security  for  the  wages,  (a) 

We  have  now  finished  a  general  survey  of  the  admiralty  ju- 
risdiction of  the  district  courts  in  civil  and  criminal  cases,  and 
both  as  an  instance  and  a  prize  court.  It  would  not  be  con- 
sistent with  the  plan  of  these  elementary  disquisitions,  to  give 
a  detailed  sketch  of  the  course  of  proceeding,  and  of  the 
peculiar  practice  in  the  admiralty  courts.  The  proceedings  are 
according  to  the  course  of  the  civil  law,  and  are  remarkable  for 
their  comprehensive  brevity,  celerity,  and  simplicity.  Nothing 
can  be  more  unlike  in  its  process^  pleadings,  proof,  trial,  and 
remedy,  than  the  practice  of  the  courts  of  admiralty  and  of  the 
courts  of  common  law.  (&) 


(a)  See  toI.  iii.  169-171,  as  to  the  lien  of  material  men.  Ibid,  as  to  the  remedy 
for  seamen's  wages.  Material  men  and  workmen,  having  liens  on  vessels  under  state 
laws,  may  enforce  them  in  the  District  Court  as  well  as  in  a  state  court,  at  their  elec- 
tion, as  the  jurisdiction  is  in  that  case  concurrent.  Davis  v.  A  New  Brig,  Gilpin's  R. 
473.    In  the  case  of  Heyer  and  others  v.  The  Schooner  Wave,  in  the  District  Court 

of  the  Southern  District  of  New  York,  (2  Paine's  Eep. ,) '  the  plaintiffs,  as  branch 

or  deputy  pilots,  libelled  the  vessel  for  salvage,  in  relieving  her  in  distress  within  the 
harbor  of  New  York,  and  salvage  was  allowed.  On  appeal  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York,  the  decree  was  reversed,  on 
the  ground  that  the  act  of  congress  of  August  7th,  1789,  c.  9,  had  adopted  the  pilot- 
age laws  of  the  states  respectively,  temporarily,  and  had  not  since  interfered,  and  that 
the  remedy  for  the  pilots  was  in  the  state  courts,  and  that  the  District  Court  had  no 
jurisdiction  in  the  case  of  pilotage  arising  within  the  waters  of  the  states,  until  con- 
gress should  give  it,  as  they  had  the  right  to  do.     See  infra,  vol.  iii.  p.  176,  note. 

(h)  The  act  of  congress  of  May  8th,  1792,  >;.  36,  sec.  2,  declared  that  the  form  of 
writs,  executions,  and  other  process,  except  their  style,  in  suits  of  admiralty  and  mari- 
time jurisdiction,  should  be  according  to  the  principles,  rules,  and  usages  which  belong 
to  courts  of  admiralty,  as  contradistinguished  from  courts  of  common  law,  subject  to 
alterations  and  additions  by  the  said  courts,  and  to  regulations  to  be  prescribed  by 
the  Supreme  Court.  For  a  knowledge  of  the  admiralty  practice,  I  would  refer  the 
student  to  Clerke's  Practice  of  the  Court  of  Admiralty  in  England,  which  is  a  work 
of  undoubted  credit ;  and  in  1809,  a  new  edition  was  published  in  this  country  by  Mr. 
Hall,  with  an  appendix  of  precedents.  I  would  also  refer  him  to  the  2d  volume  of 
Brown's  Civil  and  Admiralty  Law,  and  to  the  appendix  to  the  1st  and  2d  volumes 
of  Mr.  Wheaton's  Reports,  where  he  will  find  the  practice  of  the  instance  and  prize 
courts  digested  and  summarily  explained.  See,  also,  the  Treatise  of  Dr.  Dunlap,  on 
Admiralty  Practice.  He  was  formerly  attorney  of  the  United  States  for  Massachusetts ; 
and  his  work  is  pronounced,  by  the  most  competent  judges,  to  be  learned,  accurate, 

1  Schooner  Wave  v.  Hyer,  2  Paine,  C.  0.  131. 
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*381         *  (5.)  The  jurisdiction  of  the  District  Court,  when  pro- 
ceeding as  a  court  of  common  law,  extends  to  all  minor 
Civil  ju-  crimes  and  offences  cognizable   under  the   authority 
riadiction  of  ^f  ^^e  United  States,  and  which  are  not  strictly  of 

the    district  '  n  •  i       j 

courts.  admiralty  cognizance  ;  and  to  all  seizures  on  land, 
and  on  waters  not  navigable  from  the  sea  ;  and  to  all  suits  for 
penalties  and  forfeitures  there  incurred ;  and  to  all  suits  by 
aliens,  for  torts  done  in  violation  of  the  law  of  nations,  or  of  a 
treaty ;  and  to  suits  against  consuls  and  vice-consuls ;  and  to 
aU  suits  at  common  law,  where  the  United  States  sue,  and  the 
matter  in  dispute  amounts  to  one  hundred  doUars.  (a)  It  has 
jurisdiction,  likewise,  of  proceedings  to  repeal  patents  obtained 
surreptitiously,  or  upon  false  suggestions.  This  was  given  by 
the  act  of  congress  of  February  21st,  1793,  chap,  ii.,  and  it  is  a 
jurisdiction  that  leads  frequently  to  the  most  intricate,  nice,  and 
perplexed  investigations,  respecting  the  originality  of  inventions 
and  improvements  in  complicated  machinery,  (b)  It  was  made 
a  question  in  the  District  Court  of  New  York,  in  the  case  Ex 
parte  Wood,  whether  the  process  to  be  awarded  to  repeal  the 
patent  was  not  in  the  nature  of  a  scire  facias  at  common  law, 
upon  which  issue  of  fact  might  be  taken  and  tried  by  a  jury. 
The  district  judge  decided,  that  the  proceeding  was  summary, 
upon  a  rule  to  show  cause,  and  that  no  process  of  scire  facias 
was  afterwards  admissible.  But  upon  appeal  to  the  Supreme 
Court  of  the  United  States,  (c)  the  decree  of  the  District  Court 


and  well-digested.  See,  also,  the  case  of  Lane  v.  Townsend,  in  the  District  Court  of 
Maine,  in  1835,  Ware's  R.  287,  in  which  the  learned  judge  defines  the  nature  and 
effect  of  stipulations  in  the  admiralty.  That  case  contains  a  learned  examination 
of  the  mode  of  commencing  a  suit,  and  of  the  prsetorian  stipulations  required  of  the 
defendant  in  the  Roman  law,  and  it  satisfactorily  shows  great  inaccuracy  in  Brown's 
view  of  the  subjects  of  the  stipulations,  cautions,  or  securities  required  in  the  progress 
of  the  suit  by  the  practice  of  the  Roman  Forum.  In  the  case,  also,  of  Hutson  v.  Jor- 
dan, Ware's  Rep.  385,  395,  the  admiralty  practice,  as  derived  fropi  the  Roman  law 
and  the  civil  law  courts,  is  discussed  with  the  customary  learning  and  ability  of  the 
distinguished  judge.  So,  also,  the  practice  on  the  joinder  of  different  actions  of  dif- 
ferent natures  in  one  libel.  Ibid.  427.  See,  in  3  N.  Y.'  Legal  Observer,  357,  and  in 
the  Law  Reporter  for  March,  1846,  the  rules  of  practice  in  the  courts  of  the  United 
States,  in  causes  of  admiralty  and  maritime  jurisdiction  on  the  ^instance  side  of  the 
court,  established  in  pursuance  of  the  act  of  congress  of  23d  August,  1842,  u.  188. 

(a)  Judiciary  Act  of  September,  1789,  sec.  9. 

(6)  See  vol.  ii.  p,  368.  (c)  9  Wheaton,  603. 
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was  reversed,  and  the  District  Court  was  directed  by  mandamus 
to  enter  upon  record  the  proceedings  in  the  cause  antecedent  to 
the  granting  of  the  rule  to  show  cause  why  process  should  not 
issue  to  repeal  the  patent.  The  District  Court  was  further 
directed  to  award  process,  in  the  nature  of  a  scire  facias,  to  the 
patentee,  to  show  cause  why  the  patent  should  not  be 
repealed ;  and  upon  the  return  *  of  the  process,  the  court  *  382 
was  to  proceed  to  try  the  cause  upon  the  pleadings  of 
the  parties,  and  the  issue  of  law  or  fact  joined  thereon,  as  the 
case  might  be ;  and  that  if  the  issue  be  an  issue  of  fact,  the  trial 
thereof  was  to  be  by  jury,  according  to  the  course  of  the  common 
law. 

This  was  a  just  and  liberal  decision  of  the  Supreme  Court ; 
and  it  was  observed,  in  the  opinion  which  was  pronounced,  that 
it  was  not  lightly  to  be  presumed,  that  congress,  in  this  class  of 
patent  cases,  placed  peculiarly  within  their  patronage  and  pro- 
tection, involving  some  of  the  dearest  and  most  valuable  rights 
which  society  acknowledges,  and  the  constitution  itself  meant 
to  favor,  would  institute  a  new  and  summary  process,  which 
should  finally  adjudge  upon  those  rights  without  a  trial  by  jury, 
without  a  right  of  appeal,  and  without  any  of  those  guards  with 
which,  in  equity  suits,  it  has  fenced  round  the  general  adminis- 
tration of  justice.  The  Supreme  Court  then  went  into  an  ana- 
lytical examination  of  the  10th  section  of  the  act  of  1793,  on 
which  the  claim  of  summary  jurisdiction  rested,  and  vindicated 
the  construction  which  they  assumed,  in  opposition  to  that  taken 
by  the  District  Court. 

The  jurisdiction  of  the  judges  of  the  district  courts,  in  cases 
of  bankruptcy,  has  presented  for  consideration  some  important 
questions  on  the  point  of  jurisdiction.  We  have  no  bankrupt 
system  in  existence  under  the  government  of  the  United  States ; 
but  there  may  be  some  lingering  traces  of  business  yet  arising 
and  undetermined,  under  the  bankrupt  act  of  the  year  1800,  and 
many  questions  may  be  expected  to  arise  under  the  bankrupt 
act  of  1841,  which  has  been  recently  repealed,  {a)  In  the  case 
of  Comfort  Samds,  (b)  in  the  District  Court  of  New  York,  it  was 


(a)  See  infra,  vol.  ii.  391. 
(t)  United  States  Law  Journal,  vol.  i.  p.  15. 
36* 
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observed,  that  iif  England,  the  sole  power  of  directing  the  exe- 
cution, and  controlling  the  administration  of  the  bank- 
*  383  rapt  system,  in  all  its  departments,  *  and  in  every  stage 
of  the  proceeding,  resided  in  the  lord-chanceUor. 
This  jurisdiction  of  the  English  chancellor  is  not  in  the  court 
of  chancery,  but  in  the  individual  who  holds  the  great  seal ;  and 
it  is  exercised  summarily  upon  petition,  and  his  judginent  upon 
the  petition  is  without  appeal,  unless  the  chancellor,  in  his  dis- 
cretion, allows  a  bUl  to  bei  filed,  in  order  to  found  an  appeal 
thereon.  The  judge  then  proceeded  to  examine  the  several  pro- 
visions of  the  bankrupt  act  of  the  United  States  of  1800,  in 
order  to  show,  that  upon  the  principles  of  construction  adopted 
in  England,  the  district  judge  had  the  same  jurisdiction  in  cases 
of  bankruptcy  as  is  exercised  by  the  lord-chancellor.  The  same 
course  of  reasoning  which  sustains  the  jurisdiction  of  the  one, 
would  confer  that  of  the  other.  He  insisted  that  the  jurisdic- 
tion was  given,  not  to  the  District  Court,  but  to  the  individual 
who  happened  to  hold  the  office  of  district  judge,  and  that,  con- 
sequently, aU  his  decisions  in  bankruptcy  were  without  appeal, 
for  appeals  lie  only  from  the  appeals  of  the  District  Court.  But 
that  extraordinary  doctrine  has  since  been  overruled ;  and  it  has 
been  held,  (a)  that  the  circuit  courts  of  the  United  States  had 
jurisdiction  of  matters  arising  under  the  bankrupt  law,  and  the 
district  courts  had  not  exclusive  jurisdiction  over  the  entire  exe- 
cution of  such  laws.  They  could  not  remove  the  assignees,  nor 
compel  them  to  account.  An  appeal  lay  in  proceedings  under 
the  bankrupt  act  from  the  district  to  the  circuit  courts,  and  the 
state  courts  had  a  concurrent  jurisdiction  in  matters  of  account 
between  the  bankrupt  and  his  creditors,  and  which  has  been 
freely  and  extensively  exercised,  (b) 


(a)  Lucas  v.  Morris,  1  Paine's  Rep.  396. 

(6)  See  the  case  of  Sands  v.  Codwise,  4  Johns.  Rep.  536.  In  the  case  Ex  parte 
Christy,  3  How.  U.  S.  292,  it  was  held  that  the  Supreme  Court  had  no  revising  power 
over  the  decrees  of  the  District  Court  sitting  in  bankruptcy,  nnder  the  act  of  1841 ; 
but  it  had  oyer  proceedings  as  a  court  of  admiralty  and  maritime  jurisdiction.  The 
District  Court,  when  sitting  in  bankruptcy,  has  plenary  power  over  liens  and  mort- 
gages on  the  bankrupt's  property,  and  summarily  to  decide  on  their  validity  and  ex- 
tent, and  may  operate  upon  the  parties  in  the  state  courts  by  injunction,  and  in  that 
way  control  the  proceedings  in  the  state  courts.    S.  C.    But  in  the  case  of  Peck  v. 
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(6.)   Of  the  territorial  court  of  the  United  States.        ,  Territories 

^     '       ■>  •'       _  belonging  to 

With  respect  to  the  vast  territories  belonging  to  the  the  umted 
United  States,  congress  have  assumed  to  exercise 
over  *them  supreme  powers  of  sovereignty.  Exclu-  *384 
sive  and  unlimited  power  of  legislation  is  given  to 
congress  by  the  constitution,  and  sanctioned  by  judicial  decis- 
ions, (a)  Congress  was,  by  the  constitution,  (6)  clothed  with 
authority  "  to  exercise  exclusive  legislation  in  aU  cases  whatso- 
ever, over  such  disfrict  (not  exceeding  ten  miles  square)  as  might, 
by  cession  of  particular  states  and  the  acceptance  of  congress, 
become  the  seat  of  government  of  the  United  States."  The 
District  of  Columbia  was  created  for  that  purpose,  under 
cessions  from  the  states  of  Maryland  and  Virginia.  The  ter- 
ritorial jurisdiction  of  that  district,  known  as  the  District  of 
Columbia,  and  which  embraces  the  city  of  Washington,  and 
throws  its  municipal  protection  over  all  the  officers  and  agents 
of  the  government  of  the  United  States,  is  extremely  impor- 
tant, (c)      The  general  sovereignty  existing  in  the  government 


Jenness,  Sap.  Court  of  New  Hampshire,  July,  1845,  it  was  adjudged  that  the  bank- 
rupt act  of  1841,  neither  limited  nor  enlarged  the  jurisdiction  of  the  state  courts,  and 
that  creditors  of  a  bankrupt  may  pursue  their  remedies  in  the  state  courts,  notwith- 
standing their  claims  are  debts  capable  of  being  asserted  under  the  bankruptcy,  and 
that  mortgages  and  liens  saved  by  the  bankrupt  act  may  be  enforced  in  the  state 
courts,  and  that  the  district  courts  cannot  interfere  with  or  control  the  exercise  of  it. 
See  supra,  247,  and  infra,  411.  On  the  other  hand,  in  Lewis  v.  Ksk,  6  Robinson's 
Louis.  R.  159,  it  was  held  that  a  decree  of  bankruptcy,  under  the  act  of  1841,  divested 
all  jurisdiction  in  the  state  courts,  and  they  had  no  authority  to  decide  questions  in- 
volving the  adjustment  of  privileges  and  liens  among  the  creditors  of  the  bankrupt, 
or  the  distribution  of  the  funds  of  the  estate.  All  the  estate  of  the  bankrupt  is,  by 
the  decree  of  bankruptcy,  ipso  facto  vested  in  the  assignee. 

(a)  Const,  art.  4,  sec.  3.  American  Ins.  Co.  v.  Canter,  1  Peters's  Sup.  C.  Rep. 
511.     See,  also,  supra,  p.  258. 

(6)  Art.  1,  sec.  8. 

(c)  The  powers  of  the  judiciary  of  the  District  of  Columbia  were  ably  discussed 
and  declared  by  Ch.  J.  Cranch,  in  the  Circuit  Court  of  that  district,  on  the  6th  of 
June,  1837,  in  the  case  of  The  United  States,  ex.  relat.  Stokes,  Stockton,  and  Moore 
V.  Amos  Kendall,  Postmaster-General  of  the  United  States,  (5  Cranch,  C.  C.  171.) 
It  was  decided,  that  the  court  had  authority  to  issue  a  mandamus  to  compel  the  defend- 
ant to  credit  the  relators  with  the  amount  of  an  award  made  by  the  solfcitor  of  the 
treasury  in  their  favor,  under  an  act  of  congress  of  July  2d,  1836.  The  defendant 
had  refused  to  appear  under  a  citation  in  that  cause,  and  claimed  exemption  from  all 
personal  responsibility,  as  one  of  the  heads  of  the  departments,' to  the  jurisdiction  of 
the  court.     The  Chief  Justice  held  that  the  Circuit  Court  of  the  District  had  all  the 
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of  the  United  States  over  its  territories,  is  founded  on  the 
constitution,  which  declared  (a)  that  congress  "  should  have 
power  to  dispose  of  and  make  all  needful  rules  and  regula- 
tions respecting  the  territories,  or  other  property  belonging 
to  the  United  States."  (b)     In  the  territories  northwest  of  the 


jurisdiction  that  any  Circuit  Court  of  the  United  States  could  haV6,  under  the  acts  of 
congress  of  13th  February,  1801,  sec.  11,  and  of  the  27th  February,  1801,  u.  15,  sec.  5, 
and  it  had  more — it  was  inferior  only  to  the  Supreme  Court.  It  had  power  to  call 
before  it  any  person  found  in  the  district,  from  the  highest  to  the  lowest.  No  officer 
of  government  in  the  district  was  too  high  to  be  reached  by  the  process  of  the  court. 
The  defendant  in  the  case  could  not  shelter  himself  under  the  authority  or  command 
of  the  President.  There  is  no  law  establishing  a  relation  between  the  Postmaster- 
General  and  the  President,  or>  any  authorfty  in  the  latter  to  prescribe  his  duties,  or 
control  him  in  the  exercise  of  his  official  functions.  The  Postmaster,  in  the  exercise 
of  his  official  duties,  is  as  independent  of  the  President  as  the  President  is  of  him.  If 
the  President  has  any  power  to  control  him,  it  is  only  through  the  fear  of  removal ; 
and  no  act  done  under  such  a  control  would  be  justified.  This  decision  was  affirmed 
on  appeal  to  the  Supreme  Court  of  the  United  States,  in  January  term,  1838.  Ken- 
dall V.  The  United  States,  12  Peters's  S.  C.  Eep.  524. 

(a)  Art.  4,  sec.  3. 

(6)  It  was  held,  in  the  case  of  the  Canal  Company  v.  Railroad  Company,  (4  Gill 
&  Johnson's  Rep.  1,)  by  the  Court  of  Appeals  in  Maryland,  that  congress  acted  in  the 
government  of  the  District  of  Columbia  and  other  districts,  not  as  a  local  legislature, 
but  as  the  legislature  of  the  Union ;  and  in  the  case  of  The  State  v.  Orleans  N.  Com- 
pany, (11  Martin's  Rep.  38,  309,)  it  was  held,  that  the  legislature  of  the  Orleans  ter- 
ritory could  grant  a  charter  binding  on  the  future  state  of  Louisiana.  So,  in- the  case 
of  Williams  v.  The  Bank  of  Michigan,  (7  Wendell,  539,)  the  New  York  Court  of 
Errors  adjudged,  that  the  power  to  incorporate  a  bank  was  within  the  scope  of  the 
general  powers  of  territorial  legislation,  conferred  upon  the  Michigan  territory  by  the 
act  of  congress  of  January  11th,  1805.  The  government  of  the  United  States,  which 
can  lawfully  acquire  territory  by  conquest  or  treaty,  must,  as  an  inevitable  conse- 
quence, possess  the  power  to  govern  it.  The  territories  must  be  under  the  dominion 
and  jurisdiction  of  the  Union,  or  be  without  any  government ;  for  the  territories  do 
not,  when  acquired,  become  entitled  to  self-government,  and  they  are  not  subject  to 
the  jurisdiction  of  any  state.  They  fall  under  the  power  given  to  congress  by  the 
constitution.  This  was  the  doctrine  and  decision  of  the  Supreme  Court,  in  the  case 
of  the  American  Ins.  Company  v.  Canter,  1  Peters's  U.  S.  Rep.  511  ;  and  see,  also, 
3  Story's  Com.  193^198,  536,  n.  1.  In  a  case  submitted  to  the  Supreme  Judicial 
Court  of  Massachusetts,  in  1841,  (1  Metcalf's  R.  580,)  it  was  held,  that  in  places 
ceded  to  the  United  States  for  navy  yards,  arsenals,  &c.,  and  where  there  is  no  other 
reservation  of  jurisdiction  to  the  state  than  that  of  a  right  to  serve  civil  and  criminal 
process  on  such  lands,  the  persons  residing  there  were  not  entitled  to  the  benefit  of  the 
common  schools  of  the  town,  nor  liable  to  any  tax  assessments,  nor  acquired  any 
town  settlement  by  a  residence  therein,  nor  any  elective  franchise,  as  inhabitants  of 
the  town.^ 

1  Upon  the  exterritoriality  of  military  sites  see  Opinions  of  Attorneys  General,  vol.  vi,  577. 


LEG.  XVII.]  THE   UNITED    STATES.  429 

river  Ohio,  and  as  separate  territories  were  successively  formed, 
congress  adopted  and  applied  the  principles  of  the  ordinance  of 
the  confederation  congress  of  the  date  of  the  13th  of  July,  1787. 
That  ordinance  was  framed  upon  sound  and  enlightened  maxims 
of  civil  jurisprudence.  The  organized  territories  belonging  to 
the  United  States,  and  governed  under  the  superintendence  of 
congress,  at  present  consists  of  the  territory  of  Columbia.  The 
territories  of  Michigan  and  Arkansas  were  admitted  into  the 
Union  as  states,  and  upon  an  equality  with  the  other  states,  by 
acts  of  congress  of  June  l-Sth,  1836,  January  26th,  1837 ;  and 
the  territories  of  Iowa  and  Florida  were  admitted  into  the  Union 
as  states,  and  upon  an  equality  with  the  other  states,  by  acts  of 
congress  of  March  3d,  1845,  c.  48,  and  of  December  28th,  1846, 
c.  1 ;  and  the  territory  of  Wisconsin  was  admitted  into  the 
Union,  on  like  equality,  by  acts  of  congress  of  August  6th,  1846, 
c.  89,  and  March  3d,  1847,  c.  53 ;  and  the  repubKc  of  Texas,  by 
a  joint  resolution  of  congress  of  March  1st,  1845,  and  of  De- 
cember 29th,  1845. 

*  It  would  seem,  from  these  various  congressional  *  385 
regulations  of  the  territories  belonging  to  the  United 
States,  that  congress  have  supreme  power  in  the  government  of 
them,  depending  on  the  exercise  of  their  sound  discretion.  That 
discretion  has  hitherto  been  exercised  in  wisdom  and  good  faith, 
and  with  an  anxious  regard  for  the  security  of  the  rights  and 
privileges  of  the  inhabitants,  as  defined  and  declared  in  the 
ordinance  of  July,  1787,  and  in  the  Constitution  of  the  United 
States.  "  All  admit,"  said  Chief  Justice  MarshaU,(a)  "  the  con- 
stitutionality of  a  territorial  government."  But  neither  the  Dis- 
trict of  Columbia,  nor  a  territory,  is  a  state,  within  the  meaning 
of  the  constitution,  or  entitled  to  claim  the  privileges  secured  to 
the  members  of  the  Union.  This  has  been  so  adjudged  by  the 
Supreme  Court.  (6)  Nor  will  a  writ  of  error  or  appeal  lie  from 
a  territorial  court  to  the  Supreme  Court,  unless  there  be  a 
special  statute  provision  for  the  purpose.(c)     If,  therefore,  the 


(a)  4  Wheaton,  422. 

(b)  Hepburn  v.  Ellzey,  2  Cranch,  445.    Corporation  of  New  Orleans  v.  Winter, 
1  Wheaton,  91. 

(c)  Clarke  v.  Bazadone,  1  Cranch,  212.    United  States  v.  More,  3  Ibid.  159. 
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government  of  the  United  States  should  carry  into  execution  the 
project  of  colonizing  the  great  valley  of  the  Columbia  or  Oregon 

river,  to  the  west  of  the  Rocky  Mountains,  it  would 
*  386     afford  a  *  subject  of  grave  consideration,  what  would  be 

the  future  civil  and  political  destiny  of  that  country.  It 
would  be  a  long  time  before  it  would  be  populous  enough  to 
be  created  into  one  or  more  independent  states ;  and  in  the 
mean  time,  upon  the  doctrine  taught  by  the  acts  of  congress, 
and  even  by  the  judicial  decisiofls  of  the  Supreme  Court,  the 
colonists  would  be  in  a  state  of  the  most  complete  subordina- 
tion, and  as  dependent  upon  the  will  of  congress,  as  the  people 
of  this  country  would  have  been  upon  the  king  and  parliament 
of  Great  Britain,  if  they  could  have  sustained  their  claim  to 
bind  us  in  aU  cases  whatsoever.  Such  a  state  of  absolute 
sovereignty  on  the  one  hand,  and  of  absolute  dependence  on 
the  other,  is  not  congenial  with  the  free  and  independent  spirit 
of  our  native  institutions  ;  and  the  establishment  of  distant  ter- 
ritorial governments,  ruled  according  to  will  and  pleasure,  would 
have  a  very  natural  tendency,  as  all  proconsular  governments 
have  had,  to  abuse  and  oppression,  (a) 


(a)  Cicero,  in  his  Oration  for  the  Manilian  Law,  c.  14,  describes,  in  glowing  colors, 
the  oppressions  and  abuses  committed  by  Roman  magistrates,  exercising  civil  and 
military  power  in  the  distant  provinces. 
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LECTURE   XVIII. 

OF   THE   CONCURRENT  JURISDICTION   OE   THE    STATE   GOVERNMENTS. 

The  question,  how  far  the  state  governments  have  concurrent 
powers,  either  legislative  or  judicial,  over  cases  within  the  juris- 
diction of  the  government  of  the  United  States,  has  been  much 
discussed.  It  wiU  be, my  endeavor,  in  the  course  of  the  present 
lecture,  to  ascertain  the  just  doctrine  and  settled  distinctions 
applicable  to  this  great  and  important  constitutional  subject. 

(1.)  As  to  the  concvrrent  powers  of  legislation  in  the  concurrent 

,j-j.(.  legislation  of 

It  was  observed  in  The  Federalist,  (a)  that  the  state  ^.taias. 
governments  would  clearly  retain  all  those  rights  of  sovereignty 
which  they  had  before  the  adoption  of  the  constitution  of  the 
United  States,  and  which  were  not  by  that  constitution  exclu- 
sively delegated  to  the  Union.  The  alienation  of  state  power 
or  sovereignty  would  only  exist  in  three  cases  :  Where  the  con- 
stitution in  express  terms  granted  an  exclusive  authority  to  the 
Union ;  where  it  granted  in  one  ipstance  an  authority  to  the 
Union,  and  in  another  prohibited  the  states  from  exercising  the 
Kke  authority ;  and  where  it  granted  an  authority  to  the  Union, 
to  which  a  similar  authority  in  the  states  would  be  absolutely 
and  totally  contradictory  and  repugnant. 

In  the  judicial  construction  given  from  time  to  time  to  the 
constitution,  there  is  no  very  essential  variation   from 
*  the  contemporary  exposition  which  was  here  laid  down    *  388 
by  the  high  authority  of  The  Federalist.    Judge  Chase, 
in  the  case  of  Calder  v.  Bull,  (b)  declared  that  the  state  legisla- 
tures retained  aU  the  powers  of  legislation  which  were  not  ex- 


(a)  No.  32.  (6)  3  Dallas,  386. 
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pressly  taken  away  by  the  Constitution  of  the  United  States ; 
and  he  held,  that  no  constructive  powers  could  be  exercised  by 
the  federal  government.*  Subsequent  judges  have  not  expressed 
themselves  quite  so  strongly  in  favor  of  state  rights,  and  in 
restriction  of  the  powers  of  the  national  government.  In  Stwrges 
V.  Orowninshield,  (a)  the  Chief  Justice  of  the  United  States  ob- 
served, that  the  powers  of  the  states  remained,  after  the  adoption 
of  the  constitution,  what  they  were  before,  except  so  far  as  they 
had  been  abridged  by  that  instrument.  The  mere  grant  of  a 
power  by  congress  did  not  imply  a  prohibition  on  the  states  to 
exercise  the  same  power.  Thus,  congress  are  authorized  to  es- 
tablish uniform  laws  on  the  subject  of  bankruptcy,  but  the 
states  may  pass  bankrupt  laws,  provided  there  be  no  acts  of 
congress  in  force  establishing  a  uniform  law  on  that  subject,  (b) 
The  states  may  legislate  in  the  absence  of  congressional  regu- 
lations. It  is  not  the  mere  existence  of  the  power,  but  its  exer- 
cise, which  is  incompatible  with  the  exercise  of  the  same  power 
by  the  states.  It  is  not  the  right  to  establish  these  uniform 
laws,  but  their  actual  establishment,  which  is  inconsistent  with 
the  partial  acts  of  the  states.  But  the  concurrent  power  of  leg- 
islation in  the  states  did  not  extend  to  every  case  in  which  the 
exercise  of  it  by  the  states  had  not  been  expressly  prohibited. 
The  correct  principle  was,  that  whenever  the  terms  in  which 

the  power  was  granted  to  congress,  or  the  nature  of  the 
*  389     *  power,  required  that  it  should  be  exercised  exclusively 

by  congress,  the  subject  was  as  completely  taken  from 
the  state  legislatures,  as  if  tjhey  had  been  expressly  forbidden  to 
act  on  it.  ,  In  Houston  v.  Moore,  (c)  the  same  principles  were 
laid  down  by  Judge  Washington,' in  delivering  the  opinion  of 
the  court.  He  observed,  that  the  power  of  the  state  govern- 
ments to  legislate  on  the  subject  of  the  state  militia,  having  ex- 
isted prior  to  the  formation  of  the  constitution,  and  not  being 
prohibited  by  that  instrument,  it  remained  with  the  states,  sub- 


(a)  4  Wheaton,  193. 

(b)  In  Golden  v.  Prince,  3  Wasli.  Cir.  Eep.  313,  Judge  Washington  had  pre- 
viously held,  in  the  Circuit  Court  of  the  United  States  for  Pennsylvania,  that  congress 
had  the  exclusive  power  to  pass  bankrupt  laws ;  but  this  opinion  was  subsequently 
corrected,  and  qualified  according  to  the  doctrine  in  the  text. 

(c)  5  Wheaton,  1. 
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ordinate,  nevertheless,  to  the  paramount  power  of  the  general 
government,  operating  upon  the  same  subject.  If  congress,  for 
instance,  did  not  exercise  the  power  of  providing  for  organizing, 
arming,  and  disciplining  the  militia,  it  was  competent  for  the 
states  to  do  it ;  but  as  congress  had  exercised  its  constitutional 
powers  upon  the  subject  of  the  militia  as  fully  as  was  thought 
proper,  the  powfer  of  legislation  over  that  subject  by  the  states 
was  excluded,  except  so  far  as  it  had  been  permitted  by  con- 
gress. The  doctrine  of  the  court  was,  that  when  congress  ex- 
ercised their  powers  upon  any  given  subject,  the  states  could 
not  enter  upon  the  same  ground,  and  provide  for  the  same  ob- 
jects. The  will  of  congress  may  be  discovered  as  well  by  what 
they  have  not  declared,  as  by  what  they  have  expressed.  Two 
distinct  wills  cannot  at  the  same  time  be  exercised,  in  relation 
to  the  same  subject,  effectually,  and  at  the  same  time  be  com- 
patible with  each  other.  If  they  correspond  in  every  respect, 
then  the  latter  is  idle  and  inoperative,  K  they  differ,  they  must, 
in  the  nature  of  things,  oppose  each  other  so  far.  as  they  do  differ. 
It  was,  therefore,  not  a  true  and  constitutional  doctrine,  that  in 
cases  where  the  state  governments  have  a  concurrent  power  of 
legislation  with  the  national  government,  they  may  legislate 
upon  any  subject  on  which  congress  have  acted,  provided  the 
two  laws  are  not  in  their  operation  contradictory  and  repugnant 
to  each  other. 

*  Judge  Story,  in  the  opinion  which  he  gave  in  this  *  390 
case,  spoke  to  the  same  effect,  and  defined  with  precision 
the  boundary  line  between  the  concurrent  and  residuary  powers 
of  the  states,  and  the  exclusive  powers  of  the  Union.  A  mere 
grant  of  power  in  afiirmative  terms  to  congress,  did  not  per  se 
transfer  an  exclusive  sovereignty  on  such  subjects.  The  powers 
granted  to  congress  were  never  exclusive  of  similar  powers  ex- 
isting in  the  states,  unless  where  the  constitution  has  expressly 
in  terms  given  an  exclusive  power  to  congress,  or  the  exercise 
of  a  like  power  was  prohibited  to  the  states,  or  there  was  a 
direct  repugnancy  or  incompatibility  in  the  exercise  of  it  by  the 
states.  This  is  the  same  description  of  the  nature  of  the  powers 
as  that  given  by  The  Federalist.  An  example  of  the  first  class 
is  to  be  found  in  the  exclusive  legislation  delegated  to  congress 
over  places  purchased  for  forts,  arsenals,  &c. ;  and  of  the  second 
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class,  in  the  prohibition  of  a  state  to  coin  money ,^  or  emit  bills 
of  credit ;  and  of  the  third  class,  in  the  power  to  establish  a 
uniform  rule  of  naturalization,  and  in  the  delegation  of  admi- 
ralty and  maritime  jurisdiction.  In  all  other  cases,  the  states 
retain  concurrent  authority  with  congress,  except  where  the 
laws  of  the  states  and  of  the  Union  are  in  direct  and  manifest 
collision  on  the  same  subject,  and  then  those  of  the  Union, 
being  the  supreme  law  of  the  land,  are  of  paramount  authority, 
and  the  state  laws,  so  far,  and  so  far  only  as  such  incompati- 
bility exists,  must  necessarily  yield. 

In  the  application  of  these  general  principles  to  the  case 
before  the  court,  it  was  observed,  that  the  power  given  to  con- 
gress to  provide  for  organizing,  arming,  and  disciplining  the 
militia,  was  not  exclusive.  It  was  merely  an  aflirmative 
power,  and,  being  not  incompatible  with  the  existence  of  a  like 
power  in  the  states,  it  might  well  leave  a  concurrent  power  in 
the  latter.  But  when  once  congress  has  acted  on  the  subject, 
and  carried  this  power  into  effect,  its  laws  for  the  organization, 
arming  and  disciplining  the  militia  were  supreme,  and  aU  inter- 
fering regulations  of  the  states  suspended.  A  state  may 
*  391  organize,  arm,  and  discipline  *  its  own  militia,  in  the  ab- 
sence of,  or  sujjordinate  to,  the  regulations  of  congress. 
This  power  originally  existed  in  the  states,  and  the  grant,  of  it 
to  congress  was  not  necessarily  exclusive,  unless  a  concurrent 
power  in  the  states  would  be  repugnant  to  the  grant,  and  there 
was  no  such  repugnancy  in  the  nature  of  the  power.  But  the 
question  was,  whether  a  state  legislature  had  any  concurrent 
power  remaining  after  congress  had  provided,  in  its  discretion, 
for  the  case.  The  conclusion  was,  that  when  once  the  legis- 
lature of  the  Union  has  exercised  its  powers  on  a  given  subject, 
the  state  power  over  that  same  subject,  which  had  before  been 
concurrent,  was,  by  that  exercise,  prohibited ;  and  this  was  the 
opinion  of  the  court. 

These  expositions  of  the  paramount  powers  of  the  general 
government  are  to  be  received  as  correct'  and  conclusive,  for 


1  It  has  been  decided,  that  a  law,  passed  by  a  state,  for  punishing  the  offence  of  circu- 
lating counterfeit  coin  of  the  United  States,  is  within  state  authority  and  valid.  The  two 
ofiences  of  counterfeiting  (he  coin,  and  passing  counterfeit  money,  were  considered  to  be 
essentially  different.    Fox  v.  The  State  of  Ohio,  5  How.  U.  S.  410. 
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they  proceed  from  the  highest  authority,  and  are  exceedingly 
clear  and  logical  in  their  deductions.  The  same  doctrines  had 
been  previously  declared  in  the  Court  of  Errors  of  New  York, 
in  the  steamboat  case  of  Livingston  v.  Van  Ingen.  (a)  "  Our 
safe  rule  of  construction  and  action,"  as  it  was  there  ob- 
served, (b)  "  was  this,  that  if  any  given  power  was  originally 
vested  in  this  state,  if  it  had  not  been  exclusively  ceded  to 
congress,  or  if  the  exercise  of  it  had  not  been  prohibited  to  the 
states,  we  might  then  go  on  in  the  exercise  of  the  power  until 
it  came  practically  in  collision  with  the  exercise  of  some  con- 
gressional power.  When  that  happened  to  be  the  case,  the 
state  authority  would  so  far  be  controlled,  but  it  would  still  be 
good  in  those  respects  in  which  it  did  not  contravene  the  pro- 
vision of  the  paramount  law."  A  similar  exposition  of  the 
concurrent  jurisdiction  of  the  states  was  given  by  the  Supreme 
Court  of  Pennsylvania,  in  Moore  v.  Houston ;  (c)  and  by  the 
chief  justice  of  Massachusetts,  in  Blanchard  v.  Russell,  (d) ' 

When  the  constitution  of  the  United  States  was  under  the 
consideration  of  the  state  conventions,  there  was  much 
*  concern  expressed  on  the  subject  of  the  general  power  *  392 
of  taxation  over  all  objects  of  taxation,  vested  in  the 
national  government ;  and  it  was  supposed  that  it  would  be  in 
the  power  of  congress,  in  its  discretion,  to  destroy  in  effect  the 
concurrent  power  of  taxation  remaining  in  the  states,  and  to 
deprive  them  of  the  means  of  supplying  their  own  wants.  All 
the  resources  of  taxation  might,  by  degrees,  become  the  subjects 
of  federal  monopoly.  The  states  must  support  themselves  by 
direct  taxes,  duties,  and  excises,  and  congress  may  lay  the  same 
burden,  at  the  same  time,  on  the  same  subject.  Suppose  the 
national  tax  should  be  as  great  as  the  article,  whether  it  be 
land,  or  distilled  spirits,  or  pleasure-carriages,  for  instance,  wiU 


(a)  9  Johns.  Rep.  507.  (6)  9  Johns.  Eep.  576. 

(c)  3  Serg.  &  Rawle,  179.  (d)  13  Mass.  Eep.  16. 


I  An  act  of  a  state  imposing  tolls  for  improving  the  navigation  of  a  river,  unless  it  con- 
flicts with  the  powers  of  congress  in  actual  exercise,  is  constitutional.  And  the  estab- 
lishment, by  act  of  congress,  of  a  port  of  delivery  on  the  river,  is  not  a  conflicting  exercise 
of  power.  Thames  Bank  v.  Lovell,  18  Conn.  R.  500.  The  United  States  v.  The  New- 
Bedford  Bridge,  1  Wood.  &  Minot,  B.  401. 
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conveniently  and  prosperously  bear,  and  the  state  should  be 
obliged  to  lay  a  further  tax  for  its  own  necessities ;  the  doctrine, 
as  I  understand  it,  is,  that  the  claim  of  the  United  States  would 
be  preferred,  and  must  be  first  satisfied,  because  the  laws  of  the 
United  States,  made  in  pursuance  of  the  constitution,  are  the 
supreme  law  of  the  land.  The  author  of  The  Federalist  (a) 
admits  that  a  state  might  lay  a  tax  on  a  particular  article,  equal 
to  what  it  would  weU  bear,  but  the  United  States  would  still 
have  a  right  to  lay  a  further  tax  oh  the  same  article  ;  and  that 
all  collisions,  in  a  struggle  between  the  two  governments  for 
revenue,  must  and  would  be  avoided  by  a  sense  of  mutual  for- 
bearance. He  nowhere,  however,  meets  and  removes  the  diffi- 
culty, in  the  case  of  a  want  of  this  mutual  forbearance,  where 
there  is  a  concurrent  tax  laid  on  the  same  subject,  which  wiU 
not  bear  both  taxes.  He  says  only,  that  the  United  States 
would  have  no  right  to  abolish  the  state  tax.  This  is  not  con- 
tended ;  but  would  not  the  United  States  have  a  right  to  declare, 
that  their  taxes  were  liens  from  the  time  they  were  imposed  ? 
and  would  they  not,  as  of  course,  be  entitled  to  be  first  paid  ? 

and  must  not  the  state  collector,  in  all  cases,  stand  by 
*  393     and  Wait  until  the  national  *  tax  is  collected,  before  he 

proceeds  to  collect  his  state  tax  out  of  the  exhausted 
subject  ?  Upon  the  doctrine  of  the  federal  courts,  and  upon  the 
doctrine  of  The  Federalist  himself,  this  must  be  the  case ;  and 
though  the  state  legislatures  have  a  concurrent  jurisdiction  in 
the  case  of  taxation,  except  as  to  imposts,  yet,  in  effect,  though 
not  in  terms,  this  concurrent  power  becomes  a  subordinate  and 
dependent  power.  In  every  other  case  of  legislation,  the  con- 
current power  in  the  state  would  seem  to  be  a  power  entirely 
dependent,  and  subject  to  be  taken  away  absolutely,  whenever 
congress  shaU.  choose  to  exercise  their  powers  of  legislation  over 
the  same  subject.  I  do  not  mean  to  be  understood  to  question 
the  validity,  or  to  excite  alarm  at  the  existence  of  this  doctrine. 
The  national  government  ought  to  be  supreme  within  its  con- 
stitutional limits,  for  it  is  intrusted  with  the  paramount  interests 
and  general  welfare  of  the  whole  nation.  Our  great  and  effec- 
tive security  consists  in  the  fact,  that  the  constituents  of  the 

(a)  No.  23.     See,  also,  Nos.  31,  33,  34. 


LEC.   XVIII.]  THE   UNITED   STATES.  437 

general  and  of  the  state  governments  are  one  and  the  same 
people;  and  the  powers  of  the  national  government  must 
always  be  exercised  with  a  due  regard  to  the  interest  and  pros- 
perity of  every  member  of  the  Union ;  for  on  the  concurrence 
and  good  wUl  of  the  parts,  the  stability  of  the  whole  depends. 
My  object  is  to  discover  what  this  concurrent  power  of  legisla- 
tion amounts  to,  and  what  is  its  value,  and  on  what  constitu- 
tional foundation  it  is  supported. 

It  was  observed  by  Mr.  Hamilton,  in  the  convention  of 
New  York,  in  1788,(a)  that  if  the  United  States,  and  the  state, 
should  each  lay  a  tax  on  a  specific  article,  and  the  individual 
should  be  unable  to  pay  both,  the  party  who  first  levied  would 
hold  the  property.  But  this  position  must  be  received 
with  some  qualification.  The  United  States  have  *  de-  *  394 
clared  by  law,  that  they  were  entitled,  in  respect  to  their 
debts,  to  priority  of  payment ;  and  when  it  was  said  that  this 
claim  would  interfere  with  the  rights  of  the  state  sovereignties, 
and  would  defeat  the  measures  they  had  a  right  to  adopt,  to 
secure  themselves  against  delinquencies,  the  answer  given  in 
Fisher  v.  Blight,  (b)  is,  that  "  the  mischief  suggested,  so  far  as 
it  can  really  happen,  was  the  necessary  consequence  of  the 
supremacy  of  the  laws  of  the  United  States,  on  all  subjects  to 
which  the  legislative  power  of  congress  extends."  It  would 
seem,  therefore,  that  the  concurrent  power  of  the  legislation  in 
the  states  is  not  an  independent,  but  a  subordinate  and  depend- 
ent power,  liable,  in  many  cases,  to  be  extinguished,  and  in  aU 
cases  to  be  postponed,  to  the  paramount  or  supreme  law  of  the 
Union,  whenever  the  federal  and  the  state  regulations  interfere 
with  each  other.(c) 


(a)  Debates  in  the  New  York  Convention,  printed  by  Francis  Childs,  p.  113. 

(6)  2  Cranch,  397. 

(c)  Mr.  Hamilton,  as  secretary  of  the  treasury,  in  his  report  in  January,  1790,  on 
"  a  provision  for  the  support  of  the  public  credit  of  the  United  States,"  recommended 
the  assumption  of  the  state  debts,  on  the  ground,  among  others,  that  if  the  states  were 
left  with  the  duty  and  burden  of  providing  for  the  payment  of  the  state  debts  contracted 
during  the  revolutionary  war,  (and  which  were  then  estimated  at  twenty-five  millions 
of  dollars,)  there  might  be  a  competition  for  resources,  producing  interfering  regula- 
tions, collision,  and  confusion.  Particular  branches  of  industry  might  be  oppressed  by 
an  accumulation  of  taxation  upon  them,  in  the  exercise,  at  the  same  time,  of  the 
powers  of  the  Union  and  of  the  states  upon  the  same  objects,  and  by  different  modes. 
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In  Wayman  v.  Southard,  (a)  the  question  arose,  how  far  the 
judicial  process  of  the  federal  courts  could  be  controlled  by  the 
laws  of  the  several  states.  It  was  decided,  that  congress  had 
exclusive  authority  to  regulate  proceedings  and  executions  in 
the  federal  courts,  and  that  the  states  had  no  authority  to  con- 
trol such  process ;  and,  therefore,  executions  by  Jieri  facias,  in 
the  federal  courts,  were  not  subject  to  the  checks  created  by  the 
Kentucky  statute,  forbidding  sales  on  execution  of  land  for  less 
than  three  fourths  of  its  appraised  value.  It  was,  in  that  case, 
further  observed,  that  the  forms  of  execution,  and  other  process, 
in  the  federal  courts,  in  suits  at  common  law,  except  modes  of 
proceeding,  were  to  be  the  same  as  used  in  September,  1789,  in 


The  secretary,  though  fully  and  deeply  impressed  with  the  embarrassment  of  the  case, 
does  not  seem  to  question  the  authority  of  each  goTemment  to  lay  taxes  in  its  dis- 
cretion, bnt  assumes  the  policy  and  necessity  of  moderation  and  forbearance,  when 
there  should  happen  to  be  a  pre-occupancy  in  the  taxation  of  an  article.  It  has  be- 
come a  settled  point,  and  I  think  it  was  a  very  clear  one  from  the  beginning,  that  in 
the  construction  of  the  power  of  congress,  to  lay  and  collect  taxes,  duties,  imposts, 
and  excises,  it  is  not  to  be  taken  as  an  independent  grant  of  power,  without  any 
defined  limit  or  object,  but  that  it  is  a  power  to  be  considered  in  connection  with  the 
words  immediately  thereafter,  by  wliich  it  is  made  subject  to  the  qualification  or  limi- 
tation of  being  exercised  for  the  purpose  of  "paying  the  debts,  and  providing  for  the 
common  defence  and  general  welfare  of  the  United  States."  The  purpose  for  which 
the  taxes  are  to  be  laid,  is  not  of  itself  a  distinct,  substantial  power,  but  a  qualifica- 
tion of  the  power  of  taxation,  by  restricting, it  to  those  great  and  specified  purposes, 
though  the  application  of  it  to  those  purposes  does  undoubtedly  admit,  and  necessarily 
requires  the  exercise  of  a  large  and  undefined  discretion.  The  progress  of  this  ques- 
tion, and  the  very  weighty  opinions  upon  it,  are  fuUy  shown  and  forcibly  illustrated 
in  2  Story's  Com.  367-398 ;  and  see  particularly  Mr.  Monroe's  message  on  the  bill 
respecting  the  Cumberland  road.  May  4th,  1822,  Ibid.  445-456.  That  congress  pos- 
sess the  power  to  appropriate  money  raised  by  taxation  or  otherwise,  for  other  pur- 
poses, in  their  discretion,  than  those  pointed  ont  in  the  enumerated  powers,  is  a  ques- 
tion that  has  given  rise  to  very  able  and  acute  discussions  ;  and  the  affirmative  side 
pf  the  question  has  been  sustained  and  successfully  vindicated  by  the  practice  of  the 
government,  and  the  weighty  authority,  among  others,  of  Mr.  Hamilton  and  Mr. 
Monroe,  in  celebrated  documents  under  their  official  sanction.  See  Hamilton's  report 
on  Manufactures,  and  President  Monroe's  message  above  referred  to.  Story's  Com. 
vol.  ii.  pp.  440-458.  This  distinguished  commentator  gives  to  the  affirmative  side 
of  the  question  the  sanction  also  of  his  decided  opinion.^ 

(a)  10  Wheaton,  1.    TJ.  S.  Bank  v.  Halstead,  10  Id.  51,  S.  P. 

'  It  htis  been  decided,  in  a  case  most  elaborately  argued,  that  a  state  has  a  right  to  tax 
a  resident  citizen  for  his  interest  in  ships,  registered  and  licensed  nnder  the  laws  of  the 
United  States.    Howell  v.  State  of  Maryland,  3  Gill's  R.  14. 
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the  supreme  courts  of  the  states^  subject  only  to  alterations  and 
additions  by  congress,  and  by  the  federal  courts,  but  not  to 
alterations  since  made  in  the  state  laws  and  practice.  It  was 
further  observed,  that  the  laws  of  the  several  states,  were,  by 
the  judiciary  act  of  1789,  sec.  34,  to  be  regarded  as 
*  rules  of  decision  in  trials  at  common  law,  in  cases  *395 
where  they  apply,  unless  the  constitution,  treaties  or 
statutes  of  the  United  States  had  otherwise  provided.  This, 
however,  did  not  apply  to  the  practice  of  the  federal  courts. 
As  to  that,  the  laws  of  the  states  were  no  rule  of  decision,  and 
the  direction  was  intended  only  as  a  legislative  recognition  of 
the  principles  of  universal  jurisprudence,  as  to  the  operation  of 
the  lex  loci,  in  the  trial  and  decision  of  causes.  The  law  respect- 
ing iinal  process  was  materially  altered  by  the  act  of  congress 
of  1828,  (a)  and  that  act  adopted  into  the  national  courts  in 
each  state  respectively,  (Louisiana  excepted,)  the  existing  laws 
and  usages  of  the  several  courts,  regulating  the  effect  and  opera- 
tion of  judgments  and  executions,  and  the  proceedings  for  their 
enforcement ;  but  where  judgments  were  a  lien  in  the  state 
upon  the  property  of  the  defendants,  and  the  defendants  were 
entitled  to  an  imparlance  thereon  of  one  term  or  more,  the 
defendants  in  the  United  States  courts,  in  such  state,  are 
entitled  to  an  imparlance  of  one  term.  If,  in  any  state,  there 
were  no  courts  of  equity  with  the  ordinary  equity  jurisdiction, 
the  courts  of  the  United  States,  in  such  states,  might  prescribe 
the  mode  of  executing  their  decrees  in  equity ;  and  the  courts  of 
the  United  States  were  also  invested  with  power  to  alter,  in 
their  discretion,  the  final  process  in  their  courts,  and  to  conform 
the  same  to  legislative  changes  made  for  the  state  courts. 

(2.)  As  to  the  concurrent  power  of  the  states  in      concur- 
matters  of  judicial  cogniza/nce.  '^ri  i"'\'"'^^ 

In  the  82d  number  of  The  Federalist,  it  is  laid  down  of  the  states. 
as  a  rule,  that  the  state  courts  retained  all  preexisting 
authorities,  or  the  jurisdiction  they  had  before  the  adoption  of 
the  constitution,  except  where  it  was  taken  away,  either  by  an 
exclusive  authority  granted  in  express  terms  to  the  Union,  or  in 


(a)  Act  of  congress  of  May  19th,  1828,  c.  68,  sec.  2,  3. 
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a  case  where  a  particular  authority  was  granted  to  the 
*  396  *  Union,  and  the  exercise  of  a  like  authority  was  pro- 
hibited to  the  states,  or  in  the  case  where  an  authority 
was  granted  to  the  Union,  with  which  a  similar  authority  in  the 
states  would  be  utterly  incompatible.  A  concurrent  jurisdiction 
in  the  state  courts  was  admitted,  in  all  except  those  enumerated 
cases;  but  this  doctrine  was  only  applicable  to  those  descrip- 
tions of  causes  of  which  the  state  courts  had  previous  cogni- 
zance, and  it  was  not  equally  evident  in  relation  to  cases  which 
grew  out  of  the  constitution.  Congress,  in  the  course  of  legis- 
lation, might  commit  the  decision  of  causes  arising  upon  their 
laws  to  the  federal  courts  exclusively ;  but  unless  the  state 
courts  were  expressly  excluded  by  the  acts  of  congress,  they 
would,  of  course,  take  concurrent  cognizance  of  the  causes  to 
which  those  acts  might  give  birth,  subject  to  the  exceptions 
which  have  been  stated.  In  all  cases  of  concurrent  jurisdiction, 
an  appeal  would  lie  from  the  state  courts  to  the  Supreme  Court 
of  the  United  States ;  and  without  such  right  of  appeal,  the 
concurrent  jurisdiction  of  the  state  courts,  in  matters  of  national 
concern,  would  be  inadmissible ;  because,  in  that  case,  it  would 
be  inconsistent  with  the  authority  and  efficiency  of  the  general 
government. 

Such  were  the  early  and  speculative  views  of  the  ablest  com- 
mentators on  the  constitution,  in  relation  to  the  judicial  powers 
of  the  state  courts.  We  wiU  now'  examine  a  series  of  decisions 
in  the  federal  courts,  defining  and  settling  the  boundaries  of  the 
judicial  authorities  of  the  states. 

In  the  case  of  Martin  v.  Hunter,  (a)  Judge  Story,  in  deliver- 
ing the  opinion  of  the  court,  seemed  to  think  that  it  was  the 
duty  of  congress  to  vest  the  whole  judicial  power  of  the  United 
States  in  courts  ordained  and  established  by  itself.  But  the 
general  observation  was  subsequently  qualified  and  confined  to 
that  judicial  power  which  was  exclusively  vested  in  the 
*  397  United  States.  The  whole  judicial  power  of  the  *  United 
States  should  be,  at  all  times,  vested  either  in  an  original 
or  appellate  form,  in  some  courts  created  under  its  authority. 


(a)  1  Wheaton,  304.     Vide  supra,  p.  377. 
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It  was  considered  that  there  was  vast  weight  in  the  argument, 
that  the  constitution  is  imperative  upon  congress  to  vest  all  the 
judicial  power  of  the  United  States,  in  the  shape  of  original 
jurisdiction,  in  the  supreme  and  inferior  courts  created  under  its 
own  authority.  At  aU  events,  it  was  manifest,  that  the  judicial 
power  of  the  United  States  is,  unavoidably,  in  some  cases,  ex- 
clusive of  all  state  authority,  and,  in  all  cases,  may  be  made  so, 
at  the  election  of  congress.  No  part  of  the  criminal  jurisdiction 
of  the  United  States  can,  consistently  with  the  constitution,  be 
delegated  to  state  tribunals.  The  admiralty  and  maritime  juris- 
diction is  of  the  same  exclusive  cognizance  ;  and  it  can  only  be 
in  those  cases  where,  previous  to  the  constitution,  state  tribunals 
possessed  jurisdiction  independent  of  national  authority,  that 
they  can  now  constitutionally  exercise  a  concurrent  jurisdiction. 
Congress,  throughout  the  judiciary  act,  and  particularly  in  the 
9th,  11th,  and  13th  sections,  have  legislated  upon  the  supposi- 
tion, that  in  all  the  cases  to  which  the  judicial  powers  of  the 
United  States  extended,  they  might  rightfully  vest  exclusive 
jurisdiction  in  their  own  courts. 

State  courts  may,  in  the  exercise  of  their  ordinary,  original, 
and  rightful  jurisdiction,  incidentally  take  cognizance  of  cases 
arising  under  the  constitution,  the  laws,  and  treaties  of  the 
United  States  ;  yet  to  all  these  cases  the  judicial  power  of  the 
United  States  extends,  by  rneans  of  its  appellate  jurisdic- 
tion, (a) 


(a)  In  Wadleigh  v.  Veazie,  (3  Sumner's  R.  165,)  in  the  Circuit  Court  of  the  United 
States,  in  a  writ  of  entry  for  land,  the  defendant  pleaded  in  abatement  an  action  in  the 
state  court  between  the  same  parties  for  the  same  land.  It  was  held  not  to  be  a  good 
plea,  because  the  parties  were  reversed ;  but  it  was  stated  by  the  court,  that  in  cases 
of  concurrent  jurisdiction  in  the  state  and  federal  courts,  the  latter  court  had  no  dis- 
cretion to  control  the  suit,  in  order  to  prevent  a  collision  between  the  courts.  It  was 
suggested  that  one  or  other  of  the  courts,  on  a  reconstruction  of  the  constitution, 
ought  to  have  exclusive  jurisdiction;  and  in  Wallace  v.  M'Connell,  (13  Peters's  U. 
S.  Kep.  136,)  it  was  held,  that  an  attachment  commenced  and  conducted  to  a  conclu- 
sion, before  the  institution  of  a  suit  against  the  debtor  in  a  federal  court,  is  a  defence 
to  the  suit.  So  an  attachment  pending  in  a  state  court,  prior  to  the  commencement 
of  a  suit  in  the  court  of  the  United  States,  may  be  pleaded  in  abatement.  The  at- 
taching creditor  acquires  a  lien  on  the  debt,  good  against  the  world.  In  Mabry  & 
Giller  v.  Hemdon,  Ala.  Sup.  Court,  (Law  Reporter  for  October,  1846,)  it  was  ad- 
judged, in  an  able  and  clear  argument  by  Collier,  Ch.  J.,  that  the  state  courts  had 
cognizance  concurrently  with  the  federal  courts,  of  cases  of  fraud  in  a  bankrupt's 
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In  Houston  v.  Moore,{a)  the  same  question  came  again  under 
the  consideration  of  the  Supreme  Court ;  and  Judge  Washing- 
ton, in  delivering  the  opinion  of  the  court,  observed,  that  he  saw 
nothing  unreasonable  or  inconvenient  in  the  doctrine  of 
*  398  The  Federalist,  on  the  subject  of  the  concurrent  *  jurisdic- 
tion of  the  state  courts,  so  long  as  the  power  of  congress 
to  withdraw  the  whole  or  any  part  of  those  cases  from  the  juris- 
diction of  the  state  courts,  be,  as  he  thought  it  must  be,  ad- 
mitted. The  practice  of  the  geiferal  government  has  been  con- 
formable to  this  doctrine ;  and,  in  the  judiciary  act  of  1789,  the 
exclusive  and  concurrent  jurisdiction  conferred  on  the  courts  by 
that  act,  were  clearly  distinguished  and  marked.  The  act  shows 
that,  in  the  opinion  of  congress,  a  grant  of  jurisdiction  generally, 
was  not  of  itself  sufficient  to  vest  an  exclusive  jurisdiction.  The 
judiciary  act  grants  exclusive  jurisdiction  to  the  circuit  courts  of 
all  crimes  and  offences  cognizable  under  the  authority  of  the 
United  States,  except  where  the  laws  of  the  United  States 
should  otherwise  provide  ;  and  this  accounts  for  the  proviso  in 
the  act  of  24th  of  February,  1807,  c.  75,  and  in  the  act  of  10th 
of  April,  1816,  c.  44,  concerning  the  forgery  of  the  notes  of  the 
Bank  of  the  United  States,  declaring  that  nothing  in  that  act 
contained  should  be  construed  to  deprive  the  courts  of  the  indivi- 
dual states  of  jurisdiction  under  the  laws  of  the  several  states, 
over  offences  made  punishable  by  that  act.  There  is  a  similar 
proviso  in  the  act  of  21st  of  April,  1806,  c.  49,  concerning  the 
counterfeiters  of  the  current  coin  of  the  United  States.  With- 
out these  provisos,  the  state  courts  could  not  have  exercised 
concurrent  jurisdiction  over  those  offences,  consistently  with  the 
judiciary  act  of  1789.    But  these  saving  clauses  restored  the  con- 


discharge,  under  the  act  of  congress  of  1841,  as  no  act  of  congress  had  expressly  ex- 
cluded such  a,  cognizance.  The  power  of  impeaching  a  bankrupt's  discharge  for 
fraud,  rested  upon  the  principles  of  the  common  law,  as  well  as  on  the  provisions  of 
the  act  of  1841.  So,  in  the  case  of  Ward  v.  Mann,  in  the  Supreme  Judicial  Court 
of  Massachusetts,  (the  Law  Reporter  for  March,  1847,)  it  was  adjudged,  after  an  able 
consideration  of  the  case,  that  if  a  case  be  within  the  ordinary  jurisdiction  of  a  state 
court,  the  court  may  take  cognizance  of  it,  though  the  cause  of  action  arises  under 
rights  acquired  by  a  statute  of  the  United  States,  provided  there  be  no  restriction 
under  the  constitution  or  the  statute  of  the  United  States,  confining  the  jurisdiction 
to  the  federal  courts. 
(a)  5  Wheaton,  1. 
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current  jurisdiction  of  the  state  courts,  so  far  as,  under  the  state's 
authority,  it  could  be  exercised  by  them,  (a)  There  are  many 
other  acts  of  congress  which  permit  jurisdiction  over  the  offences 
therein  described,  to  be  exercised  by  state  magistrates  and 
courts.  This  was  necessary;  because  the  concurrent  jurisdic- 
tion of  the  state  courts  over  all  offences  was  taken  away,  and 
that  jurisdiction  was  vested  exclusively  in  the  national  courts  by 
the  judiciary  act,  and  it  required  another  act  to  restore  it.  The 
state  courts  could  exercise  no  jurisdiction  whatever  over 
crimes  and  offences  against  *the  United  States,  unless  *399 
where,  in  particular  cases,  the  laws  had  otherwise  pro- 
vided; and  whenever  such  provision  was  made,  the  claim  of 
exclusive  jurisdiction  in  the  particular  cases  was  withdrawn, 
and  the  concurrent  jurisdiction  of  the  state  courts,  eo  instcmti, 
restored,  not  by  way  of  grant  from  the  national  government,  but 
by  the  removal  of  a  disability  before  imposed  upon  the  state 
tribunals. 

In  the  case  last  referred  to,  the  Supreme  Court  disclaimed  the 
idea  that  congress  could  authoritatively  bestow  judicial  powers 
on  state  courts  and  magistrates.  "  It  was  held  to  be  perfectly 
clear,  that  congress  cannot  confer  jurisdiction  upon  any  courts 
but  such  as  exist  under  the  constitution  and  laws  of  the  United 
States,  although  the  state  courts  may  exercise  jurisdiction  in 
cases  authorized  by  the  laws  of  the  state,  and  not  prohibited  by 
the  exclusive  jurisdiction  of  the  federal  courts." 

The  Supreme  Court,  having  thus  declared  the  true  foundation 
and  extent  of  the  concurrent  jurisdiction  of  the  state  courts  in 
raiminal  cases,  proceeded  to  meet  and  solve  a  difficulty  occur- 
ring on  this  subject  of  concurrent  jurisdiction,  whether  the  sen- 
tence of  one  jurisdiction  would  oust  the  jurisdiction  of  the  other. 
The  decision  on  this  point  was,  that  the  sentence  of  either  court. 


(a)  In  the  case  of  The  State  v.  Tutt,  2  Bailey's  S.  C.  Rep.  44,  the  state  courts  are 
considered  as  hating  jurisdiction,  independent  of  the  acts  of  congress,  to  punish  the 
uttering  and  passing  counterfeit  banlc  bills  and  coin  of  the  "United  States,  and  on  the 
principle  that  such  a  power  is  essential  to  the  protection  of  the  citizens.  In  the  case 
of  the  Commonwealth  v.  Fuller,  8  Metcalf,  313,  it  was  adjudged  that  the  state  courts 
had  jurisdiction  of  the  offence  of  possessing,  with  intent  to  pass,  scienter,  counterfeit 
gold  or  silver  coin,  current  by  law  or  usage  within  the  state.  The  proviso  in  the  acts 
of  congress  of  1789,  1806,  182.5,  recognizes  the  concurrent  jurisdiction  of  the  states 
over  such  crimes. 
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whether  of  conviction  or  acquittal,  might  be  pleaded  in  bar  of 
the  prosecution  before  the  other ;  as  much  so  as  the  judgment 
of  a  state  court,  in  a  civil  case  of  concurrent  jurisdiction,  might 
be  pleaded  in  a  bar  of  an  action  for  the  same  cause  instituted  in 
a  circuit  court  of  the  United  States. 

There  was  another  difficulty,  not  so  easily  surmounted,  and 
that  was,  whether,  if  a  conviction  of  a  crime  against  the  United 
States,  he  had  in  a  state  court  admitted  to  have  concurrent 
jurisdictioh,  the  governor  of  the  state  would  have  the  power  to 
pardon,  and  in  that  way  control  the  law  and  policy  of  the  Uni- 
ted States,  judge  Washington,  in  speaking  for  the  court,  did 
not  answer  this  question,  but  contented  himself  with  merely 

observing,  that  he  was  by  no  means  satisfied  that  the 
*  400     governor  could  pardon,  but  that  if  *  he  could,  it  would 

furnish  a  reason  for  vesting  the  jurisdiction  of  criminal 
matters  exclusively  in  the  federal  courts. 

The  conlusion  then,  is,  that  in  judicial  matters,  the  concur- 
rent jurisdiction  of  the  state  tribunals  depends  altogether  upon 
the  pleasure  of  congress,  and  may  be  revoked  and  extinguished 
whenever  they  think  proper,  in  every  case  in  which  the  subject- 
matter  can  constitutionally  be  made  cognizable  in  the  federal 
courts ;  and  that,  without  an  express  provision  to  the  contrary, 
the  state  courts  will  retain  a  concurrent  jurisdiction,  in  all  cases 
where  they  had  jurisdiction  originally  over  the  subject-matter. (a) 
We  will  next  see  whether  this  state  jurisdiction  does  not  equally 
depend  upon  the  volition  of  the  state  courts. 


(a)  In  the  case  of  Delafield  v.  The  State  of  ElmoiB,  it  was  decided  in  the  Court  of 
Errors  of  New  York,  in  December,  1841,  upon  appeal  from  a,  decree  in  chaucery, 
that  the  state  courts  have  a  concurrent  jurisdiction  with  the  Supreme  Court  of  the 
United  States,  in  suits  between  a  state  and  citizens  of  another  state,  and  the  decree  in 
chancery  was  affiimed.  2  HiU's  E.  159.  S.  C.  26  Weudeir,  192.  The  federal  courts 
have  exclusive  jurisdiction  when  a  state  is  defendant,  (at  the  snit  of  another  state,) 
and  when  crimes  are  committed  against  the  United  States,  and  when  congress  have 
declared  the  jurisdiction  of  the  federal  courts  exclnsive.    Id.i 


1  There  is  nothing  in  the  constitution  of  the  United  States  to  deprive  the  state  courts  of 
their  jurisdiction,  as  to  suits  against  a  state,  by  citizens  of  another  state  or  of  a  foreign 
state.  The  Court  of  Chancery  assumes  jurisdiction  in  a  suit  to  which  a  state  is  a  party, 
not  to  compel  the  state  to  perform  a  decree,  but  to  enable  it  to  appear  and  protect  its 
rights.    Garr  ».  Bright,  1  Barb.  Ch.  R.  157. 
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There  are  various  acts  of  congress  in  which  duties  have  been 
imposed  on  state  magistrates  and  courts,  and  by  which  they 
have  been  invested  with  jurisdiction  in  civil  suits,  and  over 
complaints  and  prosecutions  in  penal  and  criminal  cases,  for 
fines,  penalties,  and  forfeitures,  arising  under  laws  of  the  United 
States.  We  have  seen  a  very  clear  intimation  given  by  the 
judges  of  the  Supreme  Court,  that  the  state  courts  were  not 
bound,  in  consequence  of  any  act  of  congress,  to  assume  and 
exercise  jurisdiction  in  such  cases.  It  was  merely  permitted  to 
them  to  do  so,  as  far  as  was  compatible  with  their  state  obliga- 
tions; and  in  some  instances  the  state  courts  have  acted  in 
those  cases,  and  in  other  instances  they  have  declined  jurisdic- 
tion, though  expressly  vested  with  it  by  the  act  of  congress. 

In  the  case  of  Ferguson,{a)  an  application  was  made  to  the 
Supreme  Court  of  New  York,  for  the  allowance  of  a  habeas 
corpus  to  bring  up  the  party  alleged  to  be  detained  in  custody 
by'  an  officer  of  the  army  of  the  United  States,  on  the  ground 
of  being  an  enlisted  soldier ;  and  the  allegation  was,  that  he 
was  an  infant,  and  so  not  duly  enlisted.  It  was  much 
discussed,  whether  the  state  courts  had  concurrent  *  juris-  *  401 
diction,  by  habeas  corpus,  over  the  question  of  unlawful 
imprisonment,  when  that  imprisonment  was  by  an  officer  of  the 
United  States,  by  color,  or  under  pretext  of  the  authority  of  the 
United  States.  The  Supreme  Court  did  not  decide  the  ques- 
tion, and  the  motion  was  denied  on  other  grounds  ;  but  subse- 
quently, in  the  matter  of  Stacy,{b)  the  same  court  exercised  a 
jurisdiction  in  a  similar  case,  by  allowing  and  enforcing  obe- 
dience to  the  writ  of  habeas  corpus.  The  question  was  there- 
fore settled  in  favor  of  a,  concurrent  jurisdiction  in  that  case, 
and  there  has  been  a  similar  decision  and  practice  by  the  courts 
of  other  states.  (c)i 


(a)  9  Johns.  Rep.  239. 

(6)   10  Johns.  Rep.  328. 

(c)  Case  of  Lockington,  before  Tilghman,  chief  justice  of  Pennsylyania,  Novem- 
ber, 1813,  5  Hall's  Law  Journal,  92.  Same  case,  5  Hall's  Law  Journal,  301-330.  A 
similar  case  in  Maryland,  5  Hall's  Law  Journal,  486  ;  and  in  South  Carolina,  5  Hall's 
Law  Journal,  497.    Commonwealth  w.  Harrison,  11  Mass.  Rep.  63.     Case  of  Joseph 


'  Commonwealth  v.  Fox,  7  Barr,  336,  see  post. 
VOL.  I.  38 
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The  Supreme  Court  of  New  York,  in  the  case  of  the  United 
States  V.  ■Dodge,{a)  held  that  they  had  jurisdiction,  and  did 
sustain  a  suit  on  a  bond  for  duties'  given  to  a  collector  of  the 
United  States  customs.  The  suit  was  authorized  by  the  judi- 
ciary act  of  1789,  giving  concurrent  jurisdiction  to  the  state 
courts  in  suits  at  common  law,  where  the  United  States  were 
plaintifFs.(6)  Afterwards,  in  the  case  of  the  United  States  v. 
Lathrop,{c)  the  same  court  discussed,  very  much  at  large,  the 
question,  whether  a  state  court  had  jurisdiction  of  an  action  in 
favor  of  the  United  States  to  recover  a  penalty  or  forfeiture  for 
breach  of  a  law  of  the  United  States,  and  when  a  suit 
*  402  for  the  penalty  was  by  the  *  act  declared  to  be  cogniz- 
able in  a  state  court.  It  was  decided  that  the  court  had 
no  such  jurisdiction,  and  that  it  could  not  even  be  conferred  by 
an  act  of  congress.  The  difference  between  this  case  and  the 
one  preceding  was,  that  the  preceding  case  was  a  suit  on  a 
bond  given  to  a  collector  of  the  customs  for  duties,  and  this 
was  an  action  of  debt  for  a  penalty  for  breach  of  the  excise 
law.  They  were  both  cases  of  debts  due  to  the  United  States, 
but  the  one  was  a  civil  debt,  and  the  other  a  penalty  for  breach 
of  a  revenue  law ;  and  this  slight  difference  in  the  nature  of  the 
demand  was  considered  to  create  a  most  momentous  difference 
in  its  results  upon  the  great  question  of  jurisdiction.  It  was 
the  opinion  of  the  court  that  congress  could  not  invest  the  state 
courts  with  a  jurisdiction  which  they  did  not  enjoy  concur- 
rently before  the  adoption  of  the  constitution ;  and  a  pecuniary 
penalty  for  a  violation  of  an  act  of  congress  was  a  punishment 
for  an  offence  created  under  the  constitution,  and  the  state 
courts  had  no  jurisdiction  of  the  criminal  offences  or  penal 


Almeida,  in  Maryland,  and  the  case  of  Pool  and  others,  in  Virgina,  cited  in  Ser- 
geant's Constitutional  Law,  pp.  279,  280.  By  the  New  Tork  Revised  Statutes,  toI. 
ii.  p.  563,  sect.  22,  a  habeas  corpus  may  be  awarded,  unless  the  party  ^e  detained  by 
process  from  a  court  or  judge  of  the  United  States,  haying  exclusive  jurisdiction  in 
the  case, 
'(a)  14  Johns.  Eep.  95. 

(6)  The  act  of  congress  of  September  24th,  1789,  c.  20,  sec.  33,  declared,  that  for 
any  crime  or  offence  against  the  United  States,  any  justice  of  the  peace,  or  other 
magistrate  of  any  of  the  slates,  might  cause  the  offender  to  be  arrested  and  impris- 
oned, or  bailed  under  the  usual  mode  of  process. 

(c)  17  Johns.  Rep.  4. 
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laws  of  the  United  States.  The  judiciary  act  of  1789  was  the 
true  exposition  of  the  constitution  with  respect  to  the  concur- 
rent jurisdiction  of  the  state  courts,  and  the  exclusive  juris- 
diction of  those  of  the  United  States ;  and  by  that  act  the 
exclusive  cognizance  of  all  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States,  and  of  all  suits  for 
penalties  and  forfeitures,  was  given  to  the  federal  courts.  The 
judiciary  act  in  no  instance  excluded  the  previously  existing 
jurisdiction  of  the  state  courts,  except  in  a  few  specified  cases 
of  a  national  nature ;  but  their  jurisdiction  was  excluded  in  all 
criminal  cases,  and  with  respect  to  offences  arising  under  the 
acts  of  congress.  In  such  cases  the  federal  jurisdiction  was 
necessarily  exclusive ;  but  it  was  not  so  as  to  pre-existing  mat- 
ters within  the  jurisdiction  of  the  state  courts,  (a) 

The  doctrine  seems  to  be  admitted,  that  congress  cannot 
compel  a  state  court  to  entertain  jurisdiction  in  any 
case,  (b)  *  It  only  permits  state  courts  which  are  com-  *  403 
petent  for  the  purpose,  and  have  an  inherent  jurisdiction 
adequate  to  the  case,  to  entertain  suits  in  the  given  cases ;  and 
they  do  not  become  inferior  courts  in  the  sense  of  the  constitu- 
tion, because  they  are  not  ordained  by  congress.  The  state 
courts  are  left  to  infer  their  own  duty  from  their  own  state 
authority  and  organization ;  but  if  they  do  voluntarily  entertain 
jurisdiction  of  causes  cognizable  under  the  authority  of  the 
United  States,  they  assume  it  upon  the  condition  that  the  ap- 
pellate jurisdiction  of  the  federal  courts  shall  apply.  Their 
jurisdiction  of  federal  causes  is,  however,  confined  to  civil 
actions,  or  to  enforce  penal  statutes ;  and  they  cannot  hold 
criminal  jurisdiction  over  offences  exclusively  existing  as  of- 
fences against  the  United  States.  Every  criminal  prosecution 
must  charge  the  offence  to  have  been  committed  against  the 
sovereign  whose  courts  sit  in  judgment  upon  the  offender,  and 
whose  executive  may  pardon  him.  (c) 


(a)  Ely  V.  Peck,  7  Conn.  Rep.  239.    Davison  v.  Champlin,  Ibid.  244,  S.  P. 

(6)  Dewey,  J.,  in  Ward  v.  Jenkins,  Sup.  Co«rt  of  Mass.,  March,.  1846.  The  Law 
Reporter  for  April,  1846. 

(c)  It  has  been  a  question  of  grave  discussion  how  far  treason  might  be  committed 
against  one  of  the  United  States  separately  considered.  If  the  same  crime  amounted 
to  treason  against  the  United  States,  the  exclusive  cognizance  of  the  crime  belonged 
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We  find  a  similar  doctrine  in  one  of  the  courts  in  the  state  of 
Ohio,  in  the  case  of  the  United  States  v.  Campbell,  (a)  That 
was  an  information  filed  by  the  collector  of  the  revenue,  to  re- 
cover a  penalty  for  breach  of  the  excise  law ;  and  the  court  held 
it  to  be  a  criminal  prosecution,  and  that  one  sovereign  state 
could  not  make  use  of  the  municipal  courts  of  another  govern- 
ment to  enforce  its  penal  laws ;  and  it  was  not  in  the  power  of 
congress  to  vest  such  a  jurisdiction  in  the  state  courts.  Upon 
the  same  principle,  the  Court  of  Errors  in  Virginia,  in  the  case 
of  the  State  v.  Feely,  decided  that  it  had  no  jurisdiction  to  pun- 
ish by  indictment  stealing  packets  from  the  mail,  as  that  was 
an  offence  created  by  act  of  congress.  (Z>)  And  in  Jackson  v. 
Bx)w,  the  general  court  of  Virginia  made  the  same  decision  pre- 
cisely as  that  made  in  New  York,  in  the  case  of  Lathrop ;  and 

it  held,  that  the  act  of  congress,  authorizing  such  suits 
*  404    for  penalties  in  '  the  state  courts,  was  not  binding.     It 

was  decided,  in  another  case  in  Virginia,  (c)  that  congress 
could  not  give  jurisdiction  to,  or  require  services  of,  a  state 
court,  or  magistrate,  as  such,  nor  prosecute  in  the  state  comrts 
for  a  public  offence.  In  Kentucky  it  was  held,  as  late  as 
1833,  {d)  that  no  state  court  could  take  cognizance  of  a  penal 


to  the  courts  of  the  United  States.  This  was  the  doctrine  of  the  Supreme  Court  of 
New  York,  in  the  case  of  The  People  v.  Lynch,  1 1  Johnson,  549.  But  it  was  agreed  in 
that  case,  that  treason  might  be  committed  against  a  state,  as  by  opposing  the  laws, 
or  forcibly  attempting  to  usurp  the  goyernment,  and  be  not  at  the  same  time  merged 
in  the  crime  against  the  United  States.  But  levying  war  against  one  state  is  a  levy- 
ing of  war  against  all  in  their  federal  capacity,  and  is  a  crime  belonging  exclusiyely 
to  the  federal  goyei-nment.  The  limitation  of  treason  against  a  state  in  its  distinct 
capacity,  would  seem  to  be  confined  to  cases  in  wliich  the  open  and  armed  opposition 
to  the  laws  is  not  accompanied  with  the  intention  of  subverting  the  government.  How- 
erer,  the  statute  laws  in  many  of  the  states  by  their  language  corer  the  whole  en- 
larged ground  of  treason,  and  the  line  of  demarkation  is  not  distinctly  defined.  See 
an  able  essay  on  this  subject  in  the  American  Law  Magazine,  So.  8,  for  January, 
184.5.  The  act  of  the  legislature  of  New  York,  1  N.  Y.  R.  S.  pp.  170,  326,  3d  edit., 
assumes  that  treason,  committed  within  the  state,  may  be  cognizable  and  punishable 
by  its  laws.  This  was  also  the  doctrine  of  the  Supreme  Court  of  Rhode  Island  in 
Dorr's  trial,  and  is  the  doctrine  of  such  distinguished  elementary  writers  as  Mr.  Rawle 
.  and  Mr.  Sergeant.     See  Wharton's  .American  Criminal  Law,  Phil.  1846,  pp.  586-592. 

(a)  6  Hall's  Law  Journal,  113. 

(6)  Sergeant's  Const.  Law,  p.  272.     Virginia  Cases,  321,  S.  C. 

(c)  Ex  parte  Pool,  Sergeant's  Const.  Law,  p.  274. 

{d)  Haney  v.  Sharp,  1  Dana's  Kentucky  Eep.  442. 
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case  arising  under  an  act  of  congress.  Such  a  jurisdiction 
would  require  an  act  of  the  state,  and  the  consent  of  congress. 
After  these  decisions  in  Virginia,  Ohio,  Kentucky,  and  New 
York,  the  act  of  congress  of  3d  March,  1815,  c.  100,  may  be 
considered  as  essentially  nugatory.  That  act  vested  in  the  state 
courts,  concurrently  with  'the  federal  courts,  cognizance  of  aU 
"  complaints,  suits  and  prosecutions  for  taxes,  duties,  fines,  pen- 
alties and  forfeitures,  arising  and  payable  under  any  act  of  con- 
gress, passed  or  to  be  passed,  for  the  collection  of  any  direct  tax 
or  internal  duties ; "  and  it  gave  to  the  state  courts,  and  the 
presiding  judge  thereof,  the  same  power  as  was  vested  in  the 
district  judges,  to  mitigate  or  remit  any  fine,  penalty,  or  forfeit- 
ure, (a)  And  here  the  inquiry  naturally  suggests  itself,  can  the 
state  courts,  consistently  with  those  decisions,  sustain  a  crimi- 
nal prosecution  for  forging  the  paper  of  the  Bank  of  the  United 
States,  or  for  counterfeiting  the  coin  of  the  United  States  ? 
These  are  cases  arising  under  acts  of  congress  declaring  the 
offence.  The  state  courts  have  exercised  criminal  jurisdiction 
over  these  offences,  as  offences  against  the  state ;  but  it  is  diffi- 
cult to  maintain  the  jurisdiction  upon  the  doctrine  of  the  Su- 
prerne  Court  of  New  York,  in  the  case  of  Lathrop ;  and  if  it 
be  entertained,  there  are  difficulties  remaining  to  be  definitively 
cleared.  These  difficulties  relate  to  the  effect  of  a  prosecution 
in  one  jurisdiction  upon  the  jurisdiction  of  the  concurrent 
court,  and  to  the  effect  of  the  executive  power  of  pardon  of  the 
crime  under  one  government,  upon  the  claim  of  concurrent  juris- 
diction. (6)  1 


(a)  The  act  of  congress  of  February  28th,  1839,  c.  36,  sec.  3,  notwithstanding  the 
state  decisions,  authorized  all  pecuniary  penalties  and  forfeitures  under  the  laws  of  the 
United  States,  to  be  sued  for  before  any  court  of  competent  jurisdiction  in  the  state  or 
district  where  the  cause  of  action  arises,  or  the  offender  may  be  found.  It  was  said, 
in  the  case  of  Prigg  v.  Comm.  of  P.  16  Peters,  539,  that  the  state  magistrates  might,  if 
they  chose,  exercise  powers  conferred  upon  them  by  act  of  congress,  unless  prohibited 
by  state  legislation. 

(6)  In  the  case  of  the  State  v.  Kandall,  2  Aiken's  Eep.  89,  the  Supremo  Court  of 
Vermont  decided,  in  1827,  that  the  state  courts  had  concurrent  criminal  jurisdiction 
OTcr  the  offences  of  counterfeiting  and  passing  counterfeit  bills  of  the  Bank  of  the 
United  States.    And  in  the  case  of  the  State  v.  Wells,  2  Hill's  S.  C.  Eep.  687,  it 


1  See  ante,  p.  [390,]  note  (1.) 
i* 
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was  held,  that  the  state  courts  had  concurrent  cognizance  of  the  indictable  offence  of 
opening  a  letter  contrary  to  the  act  of  congress,  and  that  congress  might  constitution- 
ally confer  such  a  jui-isdiction.    On  the  other  hand,  it  was  decided  in  Missouri,  in 
Mattison  v.  The  State,  3  Missouri  Eep.  421,  that  their  courts  had  no  cognizance  of  the 
case  of  counterfeiting  the  current  coin,  and  that  a  statute  of  the  state,  providing  for 
the  cognizance  and  punishment  of  such  crimes,  was  void.    The  doctrine  was,  that  the 
states  had  no  concurrent  legislation  on  the  subject,  and  that  the  power  resided  exclu- 
sively in  congress.    So,  the  constitution  of  the  United  States  (art.  4,  sec.  2,)  having 
declared  that  persons  held  to  service  or  labor  in  one  state,  under  the  laws  thereof,  and 
escaping  into  another,  should  be  delivered  up,  on  claim  of  the  party  to  whom  such  ser- 
vice or  labor  might  be  due ;  the  laws  of  New  Tork,  in  furtherance  of  this  duty,  have 
provided  for  the  arrest  of  such  fugitives,  on  \abeas  corpus,  founded  on  due  proof,  and 
for  a  certificate  in  favor  of  the  right  of  the  claimant,  and  delivery  of  the  fugitive  to 
him  to  be  removed.    But  the  fugitive  is  entitled  to  his  writ  ofhomine  rqilegiando,  not- 
withstanding the  habeas  corpus  and  certificate.     N.  T.  Eevised  Statutes,  vol.  ii.  p.  560, 
sec.  6-20.    See  volume  2d,  p.  32,  on  this  point,  and  see,  in  American  Jurist  for  April, 
1837,  vol.  xvii.  pp.  96-113,  the  substance  of  the  report  of  the  committee  on  the  judici- 
ary in  the  legislature  of  Massachusetts,  respecting  the  validity  of  the  act  of  congress 
of  February  12th,  1793,  providing  for  the  seizure  and  surrender  of  fugitive  slaves.    It 
urges  the  right  and  duty  of  providing,  by  the  writ  of  habeas  corpus  or  of  replevin,  for 
the  trial  by  jury  of  the  question  whether  the  person  seized  be  a  freeman  or  a  slave. 
The  act  of  congress  authorizes  the  owner  of  the  fugitive  slave,  by  himself  or  his  agent, 
to  seize  at  once  the  fugitive  slave,  and  carry  him  before  a  judge  of  the  United  States, 
or  any  magistrate  of  the  county,  city,  or  town,  in  the  state  where  the  slave  is  seized, 
and  upon  satisfying  the  magistrate  by  proof  that  the  person  seized  is  such  fugitive 
slave,  he  is  to  give  a  certificate,  which  amounts  to  a  warrant  to  remove  the  slave. 
This  law  is  generally  found  to  be  insuificient  to  give  the  claimant  the  requisite  consti- 
tutional protection  in  his  property,  or  the  fugitire  due  protection  of  his  liberty ;  and 
its  execution  meets  with  emban-assment  in  the  northern  states,  and  several  of  them 
have  endeavored,  by  local  statutes,  to  supply  the  deficiency.     The  constitution  of  the 
United  States,  and  the  act  of  congress,  evidently  contemplated  summary  ministerial 
proceedings,  and  not  the  ordinary  course  of  judicial  investigation.     Story's  Com.  on 
the  Constitution  of  the  United  States,  vol.  iii.  677.     Wright  v.  Deacon,  5  S.  &  Eawle, 
62.     In  the  last  case  it  was  held,  that  the  writ  of  homine  replegiando  did  not  lie  to  try 
the  right  of  the  fugitive  to  freedom,  though  on  the  return  of  the  fugitive  to  the  state 
from  which  he  fled,  his  right  to  freedom  might  be  tried.     See  further,  infra,  vol.  ii.  32, 
notes,  c.  d.    Ibid.  257,  note  6.    It  seems  to  be  an  unsettled  question  whether  statute 
provisions  relative  to  the  surrender  of  fugitives  from  labor,  in  obedience  to  the  consti- 
tution of  the  United  States,  be  of  exclusive  jurisdiction  in  the  United  States,  or  may 
be  aided  by  auxiliary  statute  provisions  in  the  states.    But  the  case  of  Prigg  v.  The 
Commonwealth  of  Pennsylvania,  16  Peters's  K.  539,  may  be  considered  as  settling  the 
question  in  favor  of  the  exclusive  jurisdiction  of  the  United  States.     See  infra,  vol.  ii. 
32,  248.1    It  ^as  there  declared,  that  the  national  government,  in  the  absence  of  all 
positive  provisions  to  the  coiitrary,  was  bound,  through  its  proper  department,  legisla- 


1  Thornton's  case,  11  111.  332.  In  the  matter  of  Kirls,  1  Parker,  C.  E.  67.  In  the  matter 
of  Perkins,  2  Cal.  424,  an  act  which  gave  remedies  in  the  state  courts  to  the  claimants  of 
fugitives  was  held  to  be  not  unconstitutional,  but  a  competent  legislative  act  under  the 
police  power  of  the  state.  It  is  held  in  the  Supreme  Court  that  a  state  enactment  impos- 
ing a  penalty  on  any  one  who  should  harbor  or  secrete  a  fugitive  slave  did  not  conflict  with 
the  law  of  the  United  States.   Moore  v.  Illinois,  14  How.  U.  S.  13.    McLean,  J.,  dissenting. 
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tive,  executive,  or  judiciary,  as  the  case  might  require,  to  cany  into  effect  all  the  rights 
and  duties  imposed  upon  it  by  the  constitution.  Any  legislation  by  congress,  in  a  case 
within  its  jurisdiction,  supersedes  all  state  legislation,  and  impliedly  prohibits  it.  See 
Houston  V.  Moore,  5  Wheaton,  21,22.  Sturges  v.  Crowninshield,  i  Wheaton,  122, 193, 
S.  P.i 


1  The  act  of  1793,  providing  for  the  reclamation  of  fugitives  from  justice  and  from  ser- 
vice, has,  so  far  as  it  relates  to  the  latter,  been  amended,  and  to  a  considerable  extent, 
superseded  by  the  act  of  Sept.  18, 1850.  The  act  of  1850,  has  repealed,  so  far  as  concerns 
the  penalty,  the  fourth  section  of  the  act  of  1793.    Norris  v.  Crocker,  13  How.  U.  S.  429. 

The  judicial  duties  imposed  by  this  act,  are  to  be  performed  by  any  United  States  com- 
missioners who  may  have  the  power  of  arresting  or  imprisoning  for  offences  against  the  ' 
United  States;  (United  States  v.  Stowell,  2  Curtis,  C.  C.  153,)  by  the  judges  of  the  Circuit 
and  District  Courts  of  the  United  States,  and  of  the  Superior  Courts  of  territories,  and  by 
such  special  commissioners  as  the  respective  courts  may 'appoint. 

It  is  made  the  duty  of  all  U.  S.  Marshals  to  obey  and  execute  all  warrants  and  process 
of  such  judges  and  commissioners:  and,  after  the  arrest  of  any  fugitives,  such  officers  are 
liable  for  an  escape  with  or  without  their  assent.  The  commissioners  are  authorized  to 
appoint  suitable  persons  to  execute  process  and  warrants. 

When  any  fugitive  has  escaped,  or  shall  escape  into  another  state  or  territory,  the  own- 
er, or  his  duly  authorized  agent,  may  pursue  and  personally  arrest  said  fugitive,  or  may 
demand  a  warrant  and  arrest  from  the  oficer  having  due  authority ;  when  the  fugitive 
must  be  taken  before  a  commissioner  or  judge,  whose  duty  it  is  to  hear  and  determine  the 
•  complaint  in  a  summary  manner.  And  upon  satisfactory  proof  to  be  taken  before  him,  or 
by  other  satisfactory  testimony  taken  in  the  state  from  which  the  fugitive  fled,  and  also 
affidavits  of  the  identity  of  the  fugitive,  and  that  he  owes  service  to  the  claimant,  and  that 
he  escaped,  it  is  the  duty  of  such  judge  or  commissioner  to  deliver  to  the  claimant  a  certi- 
ficate bf  the  proceeding  had,  with  authority  to  remove  the  fugitive  to  the  place  from  which 
he  fled.  The  testimony  of  the  fugitive  is  not  admissible.  Any  assistance  rendered  to  a 
fugitive  to  enable  him  to  escape  from  the  claimant,  or  any  obstruction  offered  to  his  arrest, 
is  made  penal,  and  also  subjects  the  party  to  damages  at  the  suit  of  the  owner.  Weimer 
V.  Sloane,  6  McLean,  259. 

All  citizens  are  required,  when  called  upon,  to  render  the  ofScer  personal  assistance 
when  they  may  be  resisted  in  the  performance  of  their  duties.  No  authority,  in  the  exe- 
cution of  this  act,  is  conferred  upon  any  person  but  the  officers  of  the  United  States,  and 
persons  authorized  by  them.  See  Moore  «.  Illinois,  14  How.  U.  S.  13.  Graves  v.  the  State, 
1  Smith,  (Ind.)  E.  258.  Held,  in  this  case,  that  the  state  has  no  authority  to  prescribe  the 
mode  in  which  the  claimant  shall  proceed  to  arrest  the  fugitive. 

The  acts  of  1793  and  of  1850,  are  examined  in  Sims's  case,  7  Cush.  (Mass.)  285.  In 
Miller  v.  McQueiTy,  5  McLean,  469.  And  in  a  charge  to  the  grand  jury  by  Mr.  Justice  Nel- 
son in  the  Circuit  Court  for  the  southern  district  of  New  York,  1  Blatchf.  C.  C.  635. 
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LECTURE   XIX. 

OP    CONSTITUTIONAL    RESTRICTIONS    ON    THE    POWERS    OF    THE 
SEVERAL   STATES. 

We  proceed  to  consider  the  extent  and  effect  of  certain  con- 
stitutional restrictions  on  the  authority  of  the  separate  states. 
As  the  constitution  of  the  United  States  was  ordained  and 
established  by  the  people  of  the  United  States,  for  their  own 
government  as  a  nation,  and  not  for  the  government  of  the  in- 
dividual states,  the  powers  conferred,  and  the  limitations  on 
power  contained  in  that  instrument,  are  applicable  to  the  gov- 
ernment of  the  United  States,  and  the  limitations  do  not  apply , 
to  the  state  governments  unless  expressed  in  terms.  Thus,  for 
instance,  the  provision  in  the  constitution,  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation,  was 
intended  solely  as  a  limitation  on  the  exercise  of  power  by  the 
government  of  the  United  States,  and  does  not  apply  to  the 
state  governments,  (a)  The  people  of  the  respective  states  are 
left  to  create  such  restrictions  on  the  exercise  of  the  power  of 
their  particular  governments  as  they  may  think  proper;  and 
restrictions  by  the  constitution  of  the  United  States,  on  the  ex- 
ercise of  power  by  the  individual  states,  in  cases  not  consistent 
with  the  objects  and  policy  of  the  powers  vested  in  the  Union, 
are  expressly  enumerated.' 

"  No  state,"  says  the  constitution,  (b)  "  shall  enter  into  any 


{a)  Barron  v.  The  Mayor  and  City  Council  of  Baltimore,  7  Peters's  U.  S.  Eep. 
243.     See,  also,  in  the  matter  of  Smith,  10  Wendell,  449. 
(5)  Art.  l,sec.  10. 


1  Although  no  state  can  be  permitted  to  establish  a  permanent  military  government,  yet 
a  state  may  use  its  military  power  to  put  down  an  armed  insurrection,  too  strong  to  be 
controlled  by  the  civil  authority.  Luther  v.  Borden,  7  How.  U.  S.  1.  The  interests  involved 
in  this  case  are  of  unusual  importance,  extending  to  the  fundamental  principles  of  the 
government,  and  they  received  a  thorough  and  profound  discussion. 


LEG.   XIX.]  THE   UNITED    STATES.  453 

treaty,  alliance,  or  confederation ;  grant  letters  of  marque  and 
reprisal ;  coin  money ;  emit  bills  of  credit ;  make  any  thing  but 
gold  and  silver  coin  a  tender  in  payment  of  debts ;  pass  any 
bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obliga- 
tion of  contracts ;  or  grant  any  title  of  nobility.  No  state 
shall,  without  the  consent  of  congress,  lay  any  imposts  or  duties 
on  imports  or  exports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws,  nor  lay  any  duty  on  tonnage, 
keep  troops  or  ships  of  war  in  time  of  peace,  enter  into  any 
agreement  or  compact  with  another  state,  or  with  a  foreign 
power,  or  engage  in  war,  unless  actually  invaded,  or.  in  such 
imminent  danger  as  will  not  admit  of  delay." 

Most  of  these  prohibitions  would  seem  to  speak  for  them- 
selves, and  not  to  stand  in  need  of  exposition.  I  shall  confine 
myself  to  those  cases  in  which  the  interpretation  and  extent  of 
some  of  these  restrictions  have  been  made  the  subject  of  judi- 
cial investigation. 

(1.)  Bills  of  credit.  o™it°^ 

Bills  of  credit,  within  the  purview  of  the  constitu- 
tion of  the  United  States,  prohibiting  the  emission  of 
them,  are  declared  *  to  mean  promissory  notes,  or  bills     *  408 
issued  by  a  state  government,  exclusively  on  the  credit 
of  the  state,  and  intended  to  circulate  through  the  community 
for  its  ordinary  purposes  as  money  redeemable  at  a  future  day, 
and  for  the  payment  of  which  the  faith  of  the  state  is  pledged,  (a) 

(a)  Craig  v.  The  State  of  Missouri,  4  Peters's  TJ.  S.  Eep.  410.  In  the  case  of 
Briscoe  v.  The  Bank  of  Kentucky,  1 1  Peters,  257,  the  question  what  were  bills  of 
credit  of  which  the  omission  was  prohibited  to  the  states,  was  extensively  discussed. 
They  were  defined  to  be  paper  issued  by  the  authority  of  a  state  on  the  faith  of  the  state, 
and  designed  to  circulate  as  money;  and  under  this  definition  it  was  adjudged,  that  a 
bank  of  the  state  of  Kentucky,  established  in  the  name  and  on  behalf  of  the  state, 
under  the  direction  of  a  president  and  twelve  directors  chosen  by  the  legislature,  and 
the  bank  exclusively  the  property  of  the  state,  and  with  a  capital  of  two  millions,  and 
with  authority  to  issue  notes  payable  to  bearer  on  demand,  and  receive  deposits  and 
make  loans  ;  and  the  notes  of  which  bank,  by  a  subsequent  act,  were  to  be  received 
on  executions  by  plaintiff,  and  if  refused,  further  proceedings  to  be  delayed  on  the 
judgment  for  two  years,  was  not  within  the  prohibition  of  the  constitution  of  the  United 
States  against  the  emission  of  bills  of  credit.  Mr.  Justice  Story  dissented  from  this  de- 
cision, and  said  that  the  late  Chirf  Justice  Marshall  was  of  opinion  with  him,  when 
the  same  case  was  before  the  court,  and  argued  at  a  preceding  term ;  and  he  further 
said,  that  he  would  not  distinguish  the  case  in  principle  from  that  pt  Craig  v.  The 
State  of  Missouri.    It  appears  to  me,  with  great  submission  to  the  Supreme  Court, 
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The  prohibition  does  not  therefore  apply  to  the  notes  of  a  state 
bank,  drawn  on  the  credit  of  a  particular  fund  set  apart  for  the 
purpose,  (a)  Through  all  our  colonial  history,  paper  money 
was  much  in  use ;  and  from  the  era  of  our  independence  down 
to  the  date  of  the  constitution,  bills  of  credit,  issued  under  the 
authority  of  the  confederation  congress,  or  of  the  individual , 
states,  and  intended  for  circulation  from  hand  to  hand,  were 
universally  denominated  paper  money ;  and  it  was  to  bar  the 
governmental  issues  of  such  a  delusive  and  pernicious  substi- 
tute for  cash,  that  the  constitutional  prohibition  was  introduced. 
The  issuing  of  such  bills,  by  the  State  of  Missouri,  under  the 
denomination  of  certificates,  was  adjudged  to  be  unconstitu- 
tional, though  they  were  not  made  generally  a  legal  tender,  .but 
they  were,  nevertheless,  made  receivable  in  payment  of  taxes, 
and  by  aU  civil  and  military  officers  in  discharge  of  salaries  and 
fees  of  office.  Instruments,  however,  issued  by  or  on  behalf  of 
a  state,  binding  it  to  pay  money  at  a  future  day,  for  services 
actually  received,  or  for  money  borrowed  for  present  use,  were 


that  this  decision  essentially  overrules  the  case  of  Craig,  and  greatly  impairs  the  force 
and  value  of  the  constitutional  prohibition.  In  the  case  of  Linn  v.  State  Bank  of  Illi- 
nois, 1  Scammon's  E.  87,  decided  by  the  Supreme  Court  of  that  state  in  1833,  it 
appeared  that  the  State  Bank  of  Illinois  was  owned  by  the  state,  and  authorized  to 
issue  notes  or  bills  in  small  sums  from  twenty  dollars  to  one  dollar,  drawing  interest, 
and  receivable  in  payment  of  debts  due  to  the  state ;  and  that  the  legislature  were 
pledged  to  redeem  the  bills,  and  creditors  were  stayed  from  collecting  their  debts  for 
three  years,  unless  they  would  receive  the  bills  in  payment.  The  court  held,  that  the 
analogy  was  so  striking  between  that  institution  and  the  Missouri  loan  office,  as  to 
render  the  decision  in  Craig  v.  The  State  of  Missouri  in  point,  and  binding  on  the 
states  ;  and,  consequently,  it  was  adjudged  that  the  act  establishing  the  State  Bank 
of  Illinois  was  unconstitutional,  and  its  notes  void.  And  in  the  case  of  McFarland 
V.  The  State  Bank,  4  Arkansas  R.  44,  the  Supreme  Court  of  Arkansas  held  itself 
bound  and  concluded  by  the  decision  in  Briscoe  v.  The  Bank  of  Kentucky,  though  it 
was  admitted  to  be  inconsistent  with  the  doctrine  and  decision  in  the  prior  case  of 
Craig  V.  The  State  of  Missouri.  The  court  evidently  regretted  that  the  case  of  Craig 
had  been  overruled,  as  it  contained  the  sound  and  true  constitutional  doctrine.  The 
Bank  of  Arkansas  stood  on  the  same  ground,  and  had  the  same  essential  qualities, 
and  its  notes  were  bills  of  credit  within  the  decision  of  Craig,  and  not  bills  of  credit 
within  the  decision  of  Briscoe,  and  the  latter  decision  they  held  themselves  bound  to 
obey.i 

(a)  Billis  ads.  The  State,  2  M'Cord's  Rep.  12. 


'  The  principle  of  Briscoe  v.  The  Bank  of  Kentucky  was  reaffirmed  in  Darrington  ». 
Bank  of  Alabama,  13  How.  U.  S.  12. 
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declared  not  to  be  bills  of  credit,  within  the  meaning  of  the 
constitution,  (a) 

(2.)  No  state  can  pass  any  ex  post  facto  law.  Ex  post 

In  Colder  v.  Bull,  [b)  the  question  on  the  meaning 
of  an  ex  post  facto  law,  within  the  prohibition  of  the  constitu- 
.  tion,  was  extensively  discussed. 

The  legislature  of  Connecticut  had,  by  a  resolution  or  law, 
set  aside  a  decree  of  the  court  of  probates,  rejecting  «i  will,  and 
directed  a  new  hearing  before  the  court  of  probates,  and  the 
point  was,  whether  that  resolution  was  an  ex  post  facto  law 
prohibited  by  the  constitution  of  the  United  States. 

It  was  held,  that  the  words  ex  post  facto  laws  were  technical 
expressions,  and  meant  every  law  that  made  an  act  done 
before  the  passing  of  the  law,  and  which  was  innocent 
when  *done,  criminal;  or  which  aggravated  a  crime,  *409 
and  made  it  greater  than  it  was  when  committed ;  or 
which  changed  the  punishment,  and  inflicted  a  greater  punish- 
ment than  the  law  annexed  to  the  crime  when  committed ;  or 


(a)  Craig  v.  The  State  of  Missouri,  ub.  sap.  Mr.  Justice  Story,  in  his, Commen- 
taries on  the  Constitution,  toI.  iii.  p.  19,  seems  to  be  of  opinion,  that,  independent  of 
long-continued  practice  from  the  time  of  the  adoption  of  the  constitution,  the  states 
would  not,  upon  a  sound  construction  of  the  constitution,  if  the  question  was  res 
Integra,  be  authorized  to  incorporate  banks,  with  a  power  to  circulate  bank  paper  as 
currency,  inasmuch  as  they  are  expressly  prohibited  from  coining  money.  He  cites 
the  opinions  of  Mr.  Webster,  of  the  senate  of  the  United  States,  and  of  Mr.  Dexter, 
formerly  secretary  at  war,  on  the  same  side.  But  the  equal,  if  not  the  greater  au- 
thority of  Mr.  Hamilton,  the  earliest  secretary  of  the  treasury,  may  be  cited  in  sup- 
port of  a  different  opinion,  and  the  contemporary  sense  and  uniform  practice  of  the 
nation  are  decisive  on  the  question.  Bank  paper,  like  checks  and  negotiable  notes, 
circulates  entirely  upon  prirate  credit,  and  is  not  a  coercive  circulation.  It  is  at  every 
person's  option  to  receive  or  reject  it.  The  constitution  evidently  had  in  view  bills  of 
credit  issued  by  law,  in  the  name  and  on  the  credit  of  the  state,  and  intended  for  cir- 
culation from  hand  to  hand  as  money,  and  of  which  our  history  furnished  so  many 
pernicious  examples.  The  words  of  the  constitution  are,  that  no  state  shall  emit  bills  of 
credit.  The  prohibition  does  not  extend  to  bills  emitted  by  individuals,  singly  or  col- 
lectively, whether  associated  under  a  private  agreement  for  banking  purposes,  as  was 
the  case  with  the  Bank  of  New  York  prior  to  its  earliest  charter,  in  the  winter  of  1791, 
or  acting  under  a  charter  of  incorporation,  so  long  as  the  state  lends  not  its  credit,  or 
obligation,  or  coercion,  to  sustain  the  circulation.  In  the  case  of  Briscoe  v.  The  Bank 
of  tffe  Commonwealth  of  Kentucky,  this  question  was  put  at  rest,  by  the  opinion  of 
the  court,  that  there  was  no  limitation  in  the  constitution  on  the  power  of  the  states 
to  incoi-porate  banks,  and  their  notes  were  not  intended  to  be  inhibited,  nor  were  con- 
sidered as  bills  of  credit.     11  Peters,  257,  345-349. 

(6)  3  Dallas,  386. 
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which  altered  the  legal  rules  of  evidence,  and  received  less  or 
different  testimony  than  the  law  required  at  the  time  of  the 
commission  of  the  offence,  in  order  to  convict  the  offender. 
The  Supreme  Court  concluded,  that  the  law  or  resolution  of 
Connecticut  was  not  within  the  letter  or  intention  of  the  pro- 
hibition, and  was,  therefore,  lawful,  (a)  Afterwards,  in  Fletcher^ 
V.  Peck,  (b)  it  was  observed,  that  an  ex  post  facto  law  was  one 
which  rendered  an  act  punishable  in  a  manner  in  which  it  was 
not  punishable  when  it  was  committed.  This  definition  is  dis- 
tinguished for  its  comprehensive  brevity  and  precision,  and  it  - 
extends  to  laws  passed  after  the  act,  and  affecting  a  person  by 
way  of  punishment  of  that  act,  either  in  his  person  or  estate. 
Ex  post  facto  laws  relate  to  penal  and  criminal  proceedings, 
which  impose  punishments  or  forfeitures,  and  not  to  civil  pro- 
ceedings, which  affect  private  rights  retrospectively.  Retrospec- 
tive laws  and  state  laws,  divesting  vested  rights,  unless  ex  post 
facto,  or  impairing  the  obligation  of  contracts,  do  not  fall  within 
the  prohibition  contained  in  the  constitution  of  the  United 
States,  however  repugnant  they  may  be  to  the  principles  of 
sound  legislation,  (c) 

state  courts  (3.)  No  State  Can  control  the  exercise  of  amy  author • 
over'the™ed-  %  wndcT  the  federal  government. 
erai  courts.  The  state  legislatures  cannot  annul  the  judgments, 
nor  determine  the  extent  of  the  jurisdiction,  of  the  courts  of  the 
Union.  This  was  attempted  by  the  legislature  of  Pennsylvania, 
and  declared  to  be  inoperative  and  void  by  the  Supreme  Court 
of  the   United    States,  in  the   case   of   the    United   States  v. 

Peters,  (d)  Such  a  power  as  we  have  heretofore  seen, 
*410     necessarily  resides  in  the  supreme  judicial  tribunal  'of 

the  nation.  It  has  also  been  adjudged,  that  no  state 
court  has  authority  or  jurisdiction  to  enjoin  a  judgment  of  the 
Circuit  Court  of  the  United  States,  or  to  stay  proceedings 
under  it.     This  was  attempted  by  a  state  court  in  Kentucky, 


(a)  Strong  v.  The  State,  1  Blackford's  Ind.  Eep.  193,  S.  P. 
(6)  6  Cranch,  138. 

(c)  Calder  v.  Bull,  3  Dallas,  386.     Satterlee  v.  Matthewson,  2  Peters's  U.  S.  Rep. 
413.    "Watson  v.  Mercer,  8  Ibid.  88. 
((f)  5  Cranch,  115. 
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and  declared  to  be  of  no  validity  by  the  Supreme  Court  of  the 
United  States,  in  M'Kim  v.  Voorhies.  {a)  No  state  tribunal 
can  interfere  with  seizures  of  property  made  by  revenue  officers, 
under  the  laws  of  the  United  States ;  nor  interrupt,  by  process 
of  replevin,  injunction  or  otherwise,  the  exercise  of  the  authority 
of  the  federal  officers ;  and  any  intervention  of  state  authority 
for  that  purpose  is  unlawful.  This  was  so  declared  by  the 
Supreme  Court  in  Slocum  v.  Mayberry.  {b)  Nor  can  a  state 
court  issue  a  mandamus  to  an  officer  of  the  United  States. 
This  decision  was  made  in  the  case  of  M'  Cluny  v*  Silliman,  (c) 
and  it  arose  in  consequence  of  the  Supreme  Court  in  Ohio 
sustaining  a  jurisdiction  oyer  the  register  of  the  land  office  of 
the  United  States,  in  respect  to  his  ministerial  acts  as  register, 
and  claiming  a  right  to  award  a  mandamus  to  that  officer  to 
compel  him  to  issue  a  final  certificate  of  purchase.  The  prin- 
ciple declared  by  the  Supreme  Court  was,  that  the  official  con- 
duct of  an  officer  of  the  government  of  the  United  States  can 
only  be  controlled  by  the  power  that  created  him. 

K  the  officer  of  the  United  States  who  seizes,  or  the  court 
which  awards  the  process  to  seize,  has  jurisdiction  of  the  sub- 
ject matter,  then  the  inquiry  into  the  validity  of  the  seizure 
belongs  exclusively  to  the  federal  courts.  But  if  there  be  no 
jurisdiction  in  the  instance  in  which  it  is  asserted,  as  if  a  mar- 
shal of  the  United  States,  under  an  execution  in  favor  of  the 
United  States  against  A.,  should  seize  the  person  or  property 
of  B.,  (d)  then  the  state  courts  have  jurisdiction  to  protect  the 
person  and  the  property  so  illegally  invaded ;  and  it  is  to  be 
observed  that  the  jurisdiction  of  the  state  courts  in 
Rhode  Island  was  admitted  by  *the  Supreme  Court  of  *411 
the  United  States,  in  Slocum  v.  Mayberry,  upon  that 
very  ground. 


(a)  7  Cranch,  279. 

(6)  2  Wheaton,  1.  Any  restraint  by  state  authority  on  state  officers  in  the  execu- 
tion of  the  process  of  their  courts,  is  altogether  inoperative  upon  the  officers  of  the 
United  States  in  the  execution  of  the  mandates  which,  issue  to  them.  Baldwin,  J., 
in  McNutt  V.  Bland,  2  How.  TJ.  S.  17. 

(c)  6  Wheaton,  598. 

(c?)  Bruen  v.  Ogden,  6  Halsted,  370.  Dunn  v.  Vail,  7  Martin's  Louisiana  Rep. 
416.      • 

VOL.  I.  39 
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In  the  case  of  the  United  States  v.  Barney^  {a)  the  district 
judge  of  Maryland  carried  to  a  great  extent  the  exemption 
from  state  control  of  officers  or  persons  in  the  service  of  the 
United  States,  and  employed  in  the  transportation  of  the  mail. 
He  held,  that  an  innkeeper  had  no  lien  on  the  horses  which  he 
had  fed,  and  which  were  employed  in  the  transportation  of  the 
mail.  The  act  of  congress  of  March,  1790,  prohibited  all  wilful 
obstruction  of  the  passage  of  the  mail ;  and  a  claim  for  debt 
would  not  justify  the  stopping  of  the  mail,  or  the  means  neces- 
sary to  transport  it,  either  upon  principles  of  common  law,  or 
upon  the  statute.  The  judge  stated,  in  this  case,  that  even  a 
stolen  horse  found  in  the  mail  stage  could  not  be  seized ;  nor 
could  the  driver,  being  in  debt,  or  having  committed  an  offence, 
be  arrested,  in  such  a  way  as  to  obstruct  the  passage  of  the 
mail.  But  in  a  subsequent  case  in  the  Circuit  Court  of  Penn- 
sylvania, (b)  it  was  held,  that  the  act  of  congress  was  not  to  be 
so  construed  as  to  endanger  the  public  peace  and  safety.  The 
carrier  of  the  mail,  driving  through  a  populous  city  with  dan- 
gerous rapidity,  and  contrary  to  a  municipal  ordinance,  may  be 
stopped,  and  the  maU  temporarily  detained  by  an  officer  of  the 
city.  So,  if  the  officer  had  a  warrant  against  a  felon  in  the 
stage,  or  if  the  driver  should  commit  murder  in  the  street,  and 
then  place  himself  on  the  mail  stage  box,  he  would  not  be  pro- 
tected &om  arrest,  though  a  temporary  stoppage  of  the  mail 
might  be  the  consequence.  The  public  safety  in  one  case  is  of 
more  moment  than  the  public  inconvenience  which  it  might 
produce  in  the  other,  (c) 

But  while  aU  interference  on  the  part  of  the  state  authorities 
with  the  exercise  of  the  lawful  powers  of  the  national  government 

has  been,  in  most  cases  denied,  there  is  one  case  in  which 
*412    any  control  by  the  federal  over  the  state  *  courts,  other 

than  by  means  of  the  established  appellate  jurisdiction, 
has   equally  been  prevented.      In  Diggs   and   Keith  v.   Wol- 


(a)  3  Hall's  Law  Journal,  128. 

(5)  United  States  u.  Hart,  i  Peters's  Cir.  Eep.  390. 

(c)  A  toll-gate  keeper,  on  a  national  road  passing  through  a  state,  cannot  stop  the 
coach  carrying  the  United  States  mail,  for  a  refnsal  to  pay  toll.  The  remedy,  if  any, 
is  by  action  against  the  contractor.    Hopkins  v.  Stockton,  2  Watts  &  Serg.  163. 
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cott,  (a)  it  was  decided  generally,  that  a  court  of  the  United  States 
could  not  enjoin  proceedings  in  a  state  court ;  and  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the  district  of  Connecti- 
cut was  reversed,  because  it  had  enjoined  the  parties  from  pro- 
ceeding at  law  in  a  state  court.  So  in  Ex  parte  Cabrera,  (b)  it 
was  declared,  that  the  circuit  courts  of  the  United  States  could 
not  interfere  with  the  jurisdiction  of  the  courts  of  a  state. 
These  decisions  are  not  to  be  contested ;  and  yet  the  district 
judge  of  the  northern  district  of  New  York,  in  the  spring  of 
1823,  in  the  case  of  Lansing  and  Thayer  v.  The  North  River 
Steamboat  Company,  enjoined  the  defendants  from  seeking  in 
the  state' courts,  under  the  acts  of  the  state  legislature,  the  rem- 
edies which  those  acts  gave  them.  This  would  appear  to  have 
been  an  assumption  of  the  power  of  control  over  the  jurisdic- 
tion of  the  state  courts,  in  hostility  to  the  doctrine  of  the  Su- 
preme Court  of  the  United  States,  (c)  In  the  case  of  Kennedy 
V.  Earl  of  Casillis,  (d)  an  injunction  had  been  unwarily  granted 
in  the  English  court  of  chancery,  to  restrain  a  party  from  pro- 
ceeding in  a  suit  in  the  court  of  sessions  in  Scotland,  where  the 
parties  were  domiciled.  It  was  admitted  that  the  court  of  ses- 
sions was  a  court  of  competent  jurisdiction,  and  an  independent 
foreign  tribunal,  though  subject  to  ag  appeal  like  the  court  of 
chancery,  to  the  house  of  lords.     If  the  court  of  chancery  could 


(u)  4  Cranch,  179,  S.  P.  In  Kittredge  v.  Emerson,  in  Sup.  Court  of  New  Hamp. 
shire,  July  term,  1644,  15  New  Hampshire  K.  227,  and  in  Dudley's  case,  C.  C.  XJ.  S. 
for  Pennsylvania,  1  Pennsylvania  Law  Journal,  302.  Carrell  v.  F.  &  M.  Bank,  Har- 
rison Mich.  Ch.  E.  197.  Neither  the  United  States  nor  the  state  courts  can  interfere 
or  control  the  operations  of  each  other.  The  courts  of  the  United  States  can  only 
interfere  by  their  appellate  jurisdiction,  and  the  state  counts  have  no  power  to  interfere 
by  injunction.     3  Story's  Com.  on  the  Constitution,  621-626. 

(6)   1  Wash.  Cir.  Rep.  232.     United  States  v.  French,  1  Gallison,  1,  S.  P. 

(c)  The  assumed  jurisdietipn  was  not  afterwards  sustained ;  and  a  bill  in  equity  in 
a  state  court  for  an  injunction,  though  against  an  alien  or  citizen  of  another  state,  was 
held  not  to  be  such  a  suit  as  was  removable  to  a  Circuit  Court  of  the  United  States. 
1  Paige's  Ch.  E.  183. 

{d)  2  Swanst.  Eep.  313.  But  in  the  subsequent  case  of  Bushby  v.  Munday,  5 
Madd.  Ch.  Eep.  297,  the  Vice  Chancellor  granted  an  injunction,  under  special  cir- 
cumstances, to  restrain  proceedings  in  the  Court  of  Sessions  in  Scotland.  The  New 
York  Court  of  Chancery  has  disclaimed  any  such  jurisdiction,  in  respect  to  a  foreign 
suit  previously  commenced,  though  it  were  in  possession  of  jurisdiction  over  the  per- 
son of  the  party.     Mead  v.  Merritt,  1  Paige,  402. 
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in  that  way  restrain  proceedings  in  the  court  of  sessions,  the 
sessions  might  equally  enjoin  proceedings  in  chancery,  and  thus 
stop  all  proceedings  in  either  court.  Lord  Eldon  said  he  never 
meailt  to  go  further  with  the  injunction  than  the  property  in 

England ;  and  he,  on  motion,  dissolved  it  in  toto.  {a) 
*  413  *  (4.)  No  state  can  pass  any  law  impairing  the  obli- 
gation of  contracts. 
No  state  can  ^^  come  next  to  a  prohibition  of  great  moment, 
oMgation^bf  ^'^'^  affecting  extensively  and  deeply  the  legislative 
contracts,  authority  of  the  states.  There  is  no  prohibitory  clause 
in  the  constitution  which  has  given  rise  to  more  various*  and 
able  discussions,  or  more  protracted  litigation,  than  that  which 
denies  to  any  state  the  right  to  pass  any  law  inipairing  the 
obhgation  of  contracts.  I  shall  endeavor  to  give  a  fuU  and 
accurate  view  of  the  judicial  decisions  defining  and  enforcing 
this  prohibition. 

The  case  of  Fletcher  v.  Peck,  (b)  first  brought  this  prohibitory 
elause  into  direct  discussion.  The  legislature  of  Georgia,  by  an 
act  of  7th  of  January,  1795,  authorized  the  sale  of  a  large  tract 
of  wild  land,  and  a  grant  was  made,  by  letters  patent,  in  pursu- 
ance of  the  act,  to  a  number  of  individuals,  under  the  name  of 
the  Georgia  Company.  Bletcher  held  a  deed  from  Peck  for  a 
part  of  this  land,  under  a  title  derived  firom  the  patent ;  and  in 
the  deed  Peck  had  covenanted  that  the  state  of  Georgia  was 
lawfully  seised  when  the  act  was  passed,  and  had  good  right  to 
sell,  and  that  the  letters  patent  were  lawfully  issued,  and  the 
title  has  not  since  been  legally  impaired.  The  action  was 
for  breach  of  covenant;  and  the  breach  assigned  was,  that 
the  letters  patent  were  void,  for  that  the  legislature  of  Georgia, 
by  act  of  13th  February,  1796,  declared  the  preceding  act  to 
be  nuU  and  void,  as  being  founded  in  firaud  and  corruption. 
One  of  the  questions  presented  to  the  Supreme  Court  upon 
the  case  was,   whether  the  legislature  of  Georgia  could  con- 


(o)  It  has  been  assumed  and  asserted  by  official  authority,  that  the  judicial  power 
of  the  United  States  had  no  power  to  enjoin  the  executive  branch  of  the  government 
from  the  execution  of  a  constitutional  duty  or  of  a  constitutional  law,  any  more  than 
they  could  arrest  the  legislature  itself  in  passing  the  law.  Opinions  of  the  Attorneys- 
General,  July  27,  1824,  vol.  i.  507,  508. 

(6)  6  Cranch,  87. 
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stitutionally  repeal  the  act  of  1795,  and  rescind  the  sale  made 
under  it. 

*  The  court  declared,  that  when  a  law  was  in'its  nature  *414 
a  contract,  and  absolute  rights  have  vested  under  that 
contract,  a  repeal  of  the  law  could  not  divest  those  rights,  nor 
annihilate  or  impair  the  title  so  acquired."  A  grant  was  a  con- 
tract within  the  meaning  of  the  constitution.  The  words  of 
the  constitution  were  construed  to  comprehend  equally  executory 
and  executed  contracts,  for  each  of  them  contains  obligations 
binding  on  the  parties.  A  grant  is  a  contract  executed,  and  a 
party  is  always  estopped  by  his  own  grant.  A  party  cannot 
pronounce  his  own  deed  invalid,  whatever  cause  may  be  as- 
signed for  its  invalidity,  and  though  that  party  be  the  legisla- 
ture of  a  state.  A  grant  amounts  to  an  extinguishment  of  the 
right  of  the  grantor,  and  implies  a  contract  not  to  reassert  that 
right.  A  grant  from  a  state  is  as  much  protected  by  the  opera- 
tion of  the  provision  of  the  constitution,  as  a  grant  from  one 
individual  to  another  ;  and  the  state  is  as  much  inhibited  from 
impairing  its  own  contracts,  or  a  contract  to  which  it  is  a  party, 
as  it  is  from  impairing  the  obligation  of  contracts  between  two 
individuals.^  It  was  accordingly  declared,  that  the  estate  held 
under  the  act  of  1795,  having  passed  into  the  hands  of  a  bona 
fide  purchaser  for  a  valuable  consideration,  the  state  of  Georgia 
was  constitutionally  disabled  from  passing  any  law  whereby 
the  estate  of  the  plaintiff  could  be  legally  impaired  and  rendered 
void. 

The  next  case  that  brought  this  provision  in  review  before 
the  Supreme  Court,  was  that  of  The  State  of  New  Jersey  v. 
Wilson,  (a)     It  was  there  held,  that  if  the  legislature   should 


(a)  7  Cranch,  164.     In  Brewster  v.  Hough,  10  N.  H.  Kep.  138,  it  was  held  that 
the  legislature  of  a  state  could  not  effectually  divest  itself  of  the  power  of  taxation,  for 


1  The  state  of  Arkansas  chartered  a  bank,  of  which  it  owned  aU  the  stock,  and  pro- 
vided in  the  charter  that  the  bills  of  the  bank  should  be  received  in  payment  of  debts  due 
the  state ;  held,  that  a  repeal  of  that  provision  could  not  impair  the  obligations  of  the 
state  to  receive  bills  issued  prior  to  the  repeal  in  payment  of  debts  due  the  state;  Wood- 
ruff V.  Trapnal,  10  How.  U.  S.\190.  Paup  v.  Drew,  Id.  218.  What  is  an  impairing  of  «- 
contract  is  discussed  in  Baltimore  &  S.  E.  Co.  v.  Nesbit,  10  How.  U.  S.  395.  Butler  ». 
Pennsylvania,  Id.  402.  East  Hartford  v.  Hartford  Bridge  Co.  Id.  511.  See  posl,  vol.  iii. 
39* 
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declare  by  law,  that  certain  lands,  to  be  thereafter  purchased 
for  the  use  of  the  Indians,  should  not  be  subject  to  any  tax, 
such  a  legislative  act  amounted  to  a  contract,  which  could  not 
be  rescinded  by  a  subsequent  legislation.     In  that  case,  the 

colonial  legislature  of  New  Jersey,  in  1758,  authorized 
*415    the  purchase  of  lands  for  the  Delaware  *  Indians,  and 

made  that  stipulation.  Lands  were  accordingly  pur- 
chased, and  conveyed  to  trustees  for  the  use  of  the  Indians,  and 
the  Indians  released  their  claim  to  other  lands,  as  a  consider- 
ation for  this  purchase.  The  Indians  occupied  these  lands  until 
1803,  when  they  were  sold  to  individuals  under  the  authority  of 
an  act  of  the  legislature,  and,  in  1804,  the  legislature  repealed 
the  act  of  1758,  exempting  those  lands  from  taxation.  The  act 
of  1758  was  held  to  be  a  contract,  and  the  act  of  1804  was  held 
to  be  a  breach  of  that  contract,  and  void  under  the  constitution 
of  the  United  States. 

The  Supreme  Court  went  again,  and  more  largely,  into  the 
consideration  of  this  delicate  and  interesting  constitutional 
doctrine,  in  the  case  of  Terret  v.  Taylor,  {a)  It  was  there  held, 
that  a  legislative  grant,  competently  made,  vested  an  indefeasi- 
ble and  irrevocable  title.  There  is  no  authority  or  principle 
which  could  support  the  doctrine,  that  a  legislative  grant  was 
revocable  in  its  own  nature,  and  held  only  durante  bene  placito. 
Nor  can  the  legislature  repeal  statutes  creating  private  corpora- 
tions, or  confirming  to  them  property  already  acquired  under 
the  faith  of  previous  laws,  and  by  such  repeal  vest  the  property 


it  was  essentially  a  power  of  sorereignty  or  eminent  domain,  and  the  court  consid- 
ered the  case  of  New  Jersey  v.  Wilson  might  be  sustained  on  the  ground  that  it  was 
in  the  nature  of  a  treaty  with  the  Indians.  Ch.  J.  Marshall,  in  the  case  of  Providence 
Bank  v.  Billings,  4  Peters,  561,  considered  that  it  was  not  to  be  inferred,  without  pos- 
itive stipulation,  that  a  state  had  agreed  to  relinquish  its  power  of  taxation.  But  in 
Gordon  v.  Appeal  Tax  Court,  3  How.  U.  S.  133,  it  was  adjudged  that  the  legislature 
of  a  state  might  make  a  binding  contract  not  to  be  impaired,  to  refrain  from  imposing 
any  tax  upon  a  bank  or  its  stockholders.  This  would  seem  to  remove  the  doubt 
suggested  in  the  case  in  New  Hampshire,  and  to  show  that  a  state  may,  in  relation  to 
any  particular  subject,  and  for  reasons  of  public  policy  or  consideration,  contract  that 
the  sovereign  power  shall  not  be  exercised.  This  point  is  ably  discussed  in  the 
American  Law  Magazine  for  January,  1846,  art.  4.  State  Bank  of  Ohio  v.  Knoop, 
16  How.  XJ.  S.  369.  And  see  Ohio  L.  Ins.  &  Trust  Co.  v.  Debolt,  16  How.  U.  S- 
416., 

(a)  9  Cranch,  43. 
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in  others,  without  the  consent  or  default  of  the  corporators. 
Such  a  proceeding  would  be  repugnant  to  the  letter  and  spirit 
of  the  constitution,  and  to  the  principles  of  natural  justice. 

But  it  was  in  the  great  case  of  Dartmouth  College  v.  Wood- 
ward, (a)  that  the  inhibition  upon  the  states  to  impair  by  law 
the  obligation  of  contracts,  received  the  most  elaborate  discus- 
sion, and  the  most  efficient  and  instructive  application.  It  was 
there  held,  that  the  charter  granted  by  the  British  crown  to 
the  trustees  of  Dartmouth  College  in  1769,  was  a  contract 
within  the  meaning  of  the  constitution,  and  protected  by  it; 
and  that  the  college  was  a  private  charitable  institution 
not  liable  to  the  control  of  the  legislature ;  '  and  that  the  *  416 
act  of  the  legislature  of  New  Hampshire,  altering  the 
charter  in  a  material  respect,  without  the  consent  of  the  corpo- 
ration, was  an  act  impairing  the  obligation  of  the  charter,  and 
consequently  unconstitutional  and  void. 

The  chief  justice,  in  delivering  the  opinion  of  the  court, 
observed,  that  the  provision  in  the  constitution  never  had  been 
understood  to  embrace  other  contracts  than  those  which  respect 
property,  or  some  object  of  value,  and  confer  rights  which  may 
be  asserted  in  a  court  of  justice.  Dartmouth  College  was  a  pri- 
vate eleemosynary  institution,  endowed  with  a  capacity  to  take 
property  for  objects  unconnected  with  government,  and  its  funds 
were  bestowed  by  individuals  on  the  faith  of  the  charter,  and 
those  funds  consisted  entirely  of  private  donations.  The  corpo- 
ration was  not  invested  with  any  portion  of  political  power,  nor 
did  it  partake,  in  any  degree,  in  the  administration  of  civil 
government.  It  was  the  institution  of  a  private  corporation  for 
general  charity.  The  charter  was  a  contract  to  which  the 
donors,  the  trustees  of  the  corporation,  and  the  crown,  were  the 
original  parties,  and  it  was  made  on  a  valuable  consideration, 
for  the  security  and  disposition  of  property.  The  legal  interest, 
in  every  literary  and  charitable  institution,  is  in  trustees,  and  to 
be  asserted  by  them,  and  they  claim  or  defend  in  behalf  of  the 
religion,  charity,  and  education,  for  which  the  corporation  was 
created,  and  the  private  donations  made.  Contracts  of  this 
kind,  creating  these  charitable  institutions,  are  most  reasonably 

(a)  4  Wheaton,  518. 
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within  the  purview  and  protection  of  the  constitution.  This 
contract  remained  unchanged  by  the  Revolution  ;  and  the  duties, 
as  well  as  the  powers  of  the  government,  devolved  on  the  people 
of  New  Hampshire ;  but  the  act  of  that  state  which  was  com- 
plained of,  transferred  the  whole  power  of  governing  the  college, 
from  trustees  appointed  according  to  the  will  of  the  founder 
expressed  in  the  charter,  to  the  executive  of  New  Hampshire. 
The  will  of  the  state  was  substituted  for  the  will  of  the  donors, 
in  every  essential  operation  of  the  coUege.  _  The  charter 
*417  was  reorganized  in  such  a  manner  as  *to  convert  a 
literary  institution,  moulded  according  to  the  will  of  its 
founders,  and  placed  under  the  control  of  private  literary  men, 
into  a  machine  entirely  subservient  to  the  wiU  of  government. 
This  was,  consequently,  subversive  of  that  contract,  on  the  faith 
of  which  the  donors  invested  their  property  ;  and  the  act  of  the 
legislature  of  New  Hampshire  was  therefore  held  to  be  repug- 
nant to  the  constitution  of  the  United  States.^ 

The  same  course  of  reasoning,  and  leading  to  the  same  con- 
clusion, was  adopted  and  expressed  by  some  of  the  other  judges. 

In  the  opinion  given  by  Judge  Story,  he  added  some  new  and 
interesting  views  of  the  nature  of  the  contracts  which  the  con- 
stitution intended  to  protect.  He  denied  the  power  of  the 
legislature  to  dissolve  even  the  contract  of  marriage,  without  a 
breach  on  either  side,  and  against  the  wishes  of  the  parties.  A 
dissolution  of  the  marriage  obligation,  without  any  default  or 
assent  of  the  parties,  may  as  well  faU  within  the  prohibition  of 
the  constitution,  as  any  other  contract  for  a  valuable  considera- 
tion. A  man  has  as  good  a  right  to  his  wife  as  to  the  property 
acquired  under  a  marriage  contract ;  and  to  divest  him  of  that 


1  See  State  o.  Heywa^d,  3  Kioh.  E.  389.  See,  also,  Toledo  Bank  v.  Bond,  1  Ohio  St.  622. 
It  is  held  in  this  case  that  the  charter  of  a  private  corporation  is  not  a  contract  within  the 
inhibition  of  the  constitntion  of  the  United  States ;  and  it  is  denied  that  the  contrary  doc- 
trine received  the  sanction  of  a  majority  of  the  court  in  the  Dartmouth  College  case. 

A  state,  it  seems,  has  no  authority  to  impair  rights  acquired  under  a  construction  given 
to  an  act.    Lamhertson  v.  Hogan,  2  Barr's  K.  22. 

Where  the  state  parts  with  property,  even  by  gift,  it  is  a  contract  not  to  impair  the  rights 
so  acquired.  Commercial  Bank  of  Natchez  v.  Chambers,  8  Smedes  &  JI.  R.  9.  So  a  stat- 
ute to  confirm  a  vendee's  title  by  the  deed  of  &femc  covert,  ineffectual  when  made,  has 
been  held  to  be  invalid,  as  impairing  the  obligation  of  contracts.  Peaioe  ».  Patton,  7  B. 
Mon.  E.  162. 
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right  without  his  default,  and  against  his  will,  would  be  as  fla- 
grant a  violation  of  the  principles  of  justice,  as  the  confiscation 
of  his  estate,  (a)  The  prohibitory  clause  he  also  considered  to 
extend  to  other  contracts  besides  those  where  the  parties  took 
for  their  own  private  benefit.  A  grant  to  a  private  trustee,  for 
the  benefit  of  a  particular  cestui  que  trust,  or  for  any  special, 
private  or  public  charity,  cannot  be  the  less  a  contract,  because 
the  trustee  takes  nothing  for  hig  own  benefit.  Nor  does  a  pti- 
vate  donation,  vested  in  a  trustee  for  objects  of  a  general  nature, 
thereby  become  a  public  trust,  which  the  government  may,  at 
its  pleasure,  take  from  the  trustee.  Government  cannot  revoke 
a  grant  even  of  its  own  funds,  when  given  to  a  private  person, 
or  to  a  corporation,  for  special  uses.  It  has  no  other  remaining 
authority  but  what  is  judicial,  to  enforce  the  proper 
administration  of  "the  trust.  Nor  *  is  a  grant  less  a  con-  *  418 
tract,  though  no  beneficial  interest  accrues  to  the  pos- 
sessor. Many  a  franchise,  whether  corporate  or  not,  may,  in 
point  of  fact,  be  of  no  exchangeable  value  to  the  owners,  and 
yet  they  are  grants  within  the  meaning  and  protection  of  the 
constitution.  All  incorporeal  hereditaments,  as  immunities, 
dignities,  offices,  and  franchises,  are  rights  deemed  valuable  in 
law,'  and  whenever  they  are  the  subjeqt  of  a  contract  or  grant, 
they  are  just  as  much  within  the  reach  of  the  constitution  as 
any  other  grant.  All  corporate  franchises  are  legal  estates. 
They  are  powers  coupled  with  an  interest,  and  corporators  have 


(a)  In  Maguire  v.  Maguire,  7  Dana's  K.  Rep.  184,  Ch.  J.  Eobertson  considered  the 
contract  of  marriage  to  be  sui  generis,  and  unlike  ordinary  or  commercial  contracts. 
It  was  publici  juris,  and  created  by  tlie  public  law,  subject  to  the  public  will,  and  not 
to  that  of  the  parties,  who  could  not  dissolve  it  by  mutual  consent.  It  was  much 
more  than  a  contract.  It  established  fundamental  domestic  relations,  and  he  did  not 
think  it  was  embraced  by  the  constitutional  interdiction  of  legislative  acts  impairing 
the  obligation  of  contracts.  This  appears  to  be  the  soundest  construction  of  the  con- 
stitutional provision  alluded  to.'' 

I  Public  offices  have  not  in  this  country  the  character  of  grants;  nor  is  there  any  con- 
tract with  government  respecting  their  tenure  or  emoluments  within  the  protection  of  the 
constitution.  Butler  v.  Pennsylvania,  10  How.  U.  S.  402;  Conner  v.  Mayor,  &c.  of  New 
York,  1  Seld.  285;  Coffin  v.  State,  7  Porter,  (Ind.)  167. 

'  To  the  same  effect  is  the  opinion  of  Mason,  J.,  in  White  v.  White,  5  Barb.  474.  The 
court  of  Florida  considers  the  marriage  contract  as  within  the  protection  of  the  constitu- 
tion.   Ponder  v.  Graham,  4  Florida  R.  23. 
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vested  rights  in  their  character  as  corporators.  Upon  this  doc- 
trine it  was  insisted,  that  the  trustees  of  Dartmouth  College  had 
rights  and  privileges  under  the  charter,  of  which  they  could  not 
be  divested  by  the  legislature  without  their  consent. 

The  act  of  the  legislature  did  impair  their  rights,  and  vitally 
affect  the  interests  of  the  college  under  the  charter.  If  a  grant 
of  franchise  be  made  to  A.,  in  trust  for  a  special  purpose,  the 
gAnt  cannot  be  revoked,  and  a^new  grant  made  to  A.,  B.,  and 
C,  for  the  same  purpose,  without  violating  the  obligation  of  the 
first  grant.  If  property  be  vested  by  grant  in  A.  and  B.,  for  the 
use  of  a  general  charity,  or  private  eleemosynary  foundation^the 
obligation  of  the  grant  is  impaired,  when  the  estate  is  taken 
from  their  exclusive  management,  and  vested  in  them  in  com- 
mon with  ten  other  persons. 

I  have  thus  stated  the  substance  of  the*  argument  of  the 
Supreme  Court  in  this  celebrated,  case,  and  it  contains  one  of 
the  most  full  and  elaborate  expositions  of  the  constitutional 
sanctity  of  contracts  to  be  met  with  in  any  of  the  reports.  The 
decision  in  that  case  did  more  than  any  other  single  act,  pro- 
ceeding from  the  authority  of  the  United  States,  to  throw  an 
impregnable  barrier  around  all  rights  and  franchises  derived 
from  the  grant  of  government ;  and  to  give  solidity  and  invio- 
lability to  the  literary,  charitable,  religious,  and  commercial  in- 
stitutions of  our  country. 
*  419  *  The  same  prohibitory  clause  in  the  constitution  came 
again  under  discussion  in  the  case  of  Green  v.  Biddle.{a) 
It  was  observed  by  the  court,  that  the  objection  to  a  law,  on 
the  ground  of  its  impairing  the  obligation  of  contracts,  could 
never  depend  upon  the  extent  of  the  change  which  the  law 
effects  in  it.  Any  deviation  from  its  terms,  by  postponing  or 
accelerating  the  period  of  performance  which  it  prescribes,  im- 
posing conditions  not  expressed  in  the  contract,  or  dispensing 
with  the  performance  of  those  which  are  expressed,  however 
minute  or  apparently  immaterial  in  their  effect  upon  the  con- 
tract, or  upon  any  part  or  parcel  of  it,  impairs  its  obligation. 
To  deny  any  remedy  under  a  contract,  or  by  burdening  the 


(a)  8  Wheaton,  1.     4  Miller's  La.  Eep.  94,  S.  P.     See,  also,  Bronson  v.  Kinzie, 
1  How.  U.  S.  311,  and  infra,  vol.  iv.  434,  S.  P. 
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remedy  with  new  conditions  and  restrictions,  to  make  it  useless 
or  hardly  worth  pursuing,  is  equally  a  violation  of  the  constitu- 
tion, (a)     Upon  this  principle  it  is,  that  if  a  creditor  agrees  with 


(a)  It  seemed  to  be  admitted,  in  the  case  of  Bronson  v.  Kinzie,  that  there  might  be 
legitimate  alterations  of  the  remedy,  if  they  did  not  seriously  impair  the  remedy. 
Something  to  the  same  extent  was  said  by  Ch.  J.  Marshall,  in  Sturges  v.  Crownin- 
shield;  but  the  admission  is  rather  dangerous,  from  its  liability  to  misconstruction  and 
abuse ;  and  still  more  so  is  the  language  of  the  court  in  the  case  of  Evans  v.  Mont- 
gomery, 4  Watts  &  Serg.  218.  In  the  case  of  Woodfin  v.  Hooper,  4  Humph.  Tenn.  R. 
13,  it  was  held,  that  the  right  of  the  creditor  to  imprison  a  debtor,  existing  at  the  time 
of  the  formation  of  the  contract,  was  no  part  of  the  contract,  and  that  remedy  might 
afterwards  be  repealed,  and  the  defendant  even  discharged  from  prison,  under  an  exe- 
cution upon  the  contAct.  But  to  take  away,  by  legislative  act,  the  existing  remedies 
for  enforcing  the  obligation  of  the  contract,  so  as  to  leave  the  creditor  without  redress, 
would  be  a  mockery  of  justice,  and  repugnant  to  the  constitution  of  the  United  States. 
The  courts  do  not  undertake  to  go  so  far,  nor  do  they  undertake  to  draw  the  line  be- 
tween remedies  that  may  and  'remedies  that  may  not  be  taken  away.  The  danger  is, 
that  the  permission  may  be  used  so  as  to  abolish  all  efiScient  remedies — Utor  permisso — 
et  demo  unum,  demo  etiam  unum ;  dum  cadat.  It  is  unfortunate  that  the  loose  language, 
in  some  cases,  of  the  Supreme  Court  of  the  United  States,  has  encouraged  the  state 
legislatures  to  deal  in  discretion  with  lawful  remedies  existing  when  contracts  were 
made.i  The 'better  doctrine  is,  that  all  effectual  remedies  affecting  the  interests  and 
rights  of  the  owner,  existing  when  the  contract  was  made,  become  an  essential  ingre- 
dient in  it,  and  are  parcel  of  the  creditor's  right,  and  ought  not  to  be  disturbed.  The 
Constitution  of  New  Jersey  of  1844,  (art.  4,  sec.  7,)  declares,  that  the  legislature  shall 
not  deprive  a  party  of  any  remedy  for  enforcing  a  contract  which  existed  when  the 
contract  was  made.  This  is  a  wise  provision,  giving  additional  and  material  securi- 
ties to  the  sanctity  and  efficacy  of  contracts.  All  suspension  by  statute  of  remedies, 
or  any  part  thereof,  existing  when  the  contract  was  made,  is  more  or  less  impairing  its 
obligation.  The  true  doctrine  of  the  constitution  on  this  subject  is  to  be  found  in 
Bronson  v.  Kinzie,  McCracken  v.  Haywood,  and  Lancaster  Saving  Institution  u. 
Eeizart,  infra,  vol.  iv.  p.  434,  n.  a.  In  the  case  of  Chadwick  u.  Moore,  8  Watts 
&  Serg.  49,  it  was  held,  that  a  statute  of  Pennsylvania,  in  1842,  suspending  for  a  year 
a  sale  on  execution  for  less  than  two-thirds  of  the  appraised  value,  was  not  unconsti- 
tutional.   Mr.  Ch.  J.  Gibson,  who  delivered  the  opinion  of  the  court,  seemed  to  hold, 


1  The  rights  of  the  states  to  regulate  and  modify  the  remedies  upon  contracts,  has  been 
again  affirmed  in  the  Supreme  Court  of  the  U.  S.  In  the  Bank  of  the  State  of  Alabama 
I).  Dalton,  9  How.  U.  S.  522,  it  was  held,  that  a  state  law,  enacting  that  all  judgments 
which  had  been  obtained  in  any  other  state  prior  to  its  passage,  should  be  barred,  unless 
suit  was  brought  upon  the  judgment  within  two  years,  was  declared  to  relate  solely  to  the 
remedy,  and  to  be  valid.  The  principle  has  been  affirmed  under  a  variety  of  circum- 
stances in  the  state  courts.  Newton  v.  Tibbatts,  2  Eng.  E.  150.  Bronson  v.  Newberry, 
2  Dong.  (Mich.)  E.  38.  Eookwell  v.  Hubbell,  2  Doug.  (Mich.)  E.  197.  This  last  case 
carries  the  doctrine  to  an  extreme,  for  it  decides  that  an  exemption  of  a  part  of  the  debtor's 
property  from  payments  of  his  debts  merely  afiects  the  remedy.  See,  also,  Tarpley 
V.  Earner,  9  Smedes  &  Marsh.  E.  310.    Bruce  v.  Schuyler,  4  Gilm.  E.  221. 
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his  debtor  to  postpone  the  day  of  payment,  or  in  any  other  way 
to  change  the  terms  of  the  contract,  without  the  consent  of  the 
surety,  the  latter  is  discharged,  although  the  change  was  for  his 
advantage.! 

The  material  point  decided  in  that  case  was,  that  a  compact 
between  two  states  was  a  contract  within  the  constitutional 
prohibition.  The  terms  contract  -and  compact  were  |^nony- 
raous ;  and  a  contract  is  an  agreement  of  two  or  more  parties 
to  do  or  not  to  do  certain  acts.  '  The  court  declared,  that  the 
doctrine  had  been  already  announced  and  settled,  that  the  con- 
stitution embraced  aU  contracts  executed  and  executory,  and 
whether  between  individuals,  or  between  a  state  and  individ- 
uals ;  and  that  a  state  had  no  more  power  to  impair  an  obliga- 
tion in  which  she  herself  had  entered,  than  she  had  to  impair 
the  contracts  of  individuals. 

Another  case,  which  led  to  a  very  extensive  inquiry  into  the 
operation  and  effect  of  the  constitutional  prohibition  upon  the 


that  a  temporary  restraint  on  the  remedy,  when  not  to  an  unreasonable  degree,  was 
within  the  sound  discretion  of  the  legislature,  and  he  preferred  such  a  qualiiied  doc- 
trine to  one  that  went  for  the  absolute  integrity  of  the  constitntional  principle  in  the 
entire  existing  remedy.  Vide  infra,  pp.  455-6.  And  see  James  v.  StuU,  9  Barb.  482. 
Baugher  v.  Nelson,  9  Gill,  299.  Stocking  v.  Hunt,  3  Denio,  274.  Smith  a.  Morse, 
2  Cal.  524.  The  sounder  state  doctrine,  as  it  seems  to  me,  is  that  declared  by  Ch.  J. 
Bronson,  in  the  case  of  Quackenbush  v.  Dauks,  1  Denio,  128 ;  for,  as  he  observes, 
laws  which  in  form  go  only  to  the  remedy,  may  have  the  practical  effect  of  nullifying 
the  contract.^ 


1  Where  a  bank  was  chartered  with  power  to  receive  money  on  deposit,  and  pay  away 
the  same,  &c.,  and  to  discount  bills  of  exchange  and  notes,  and  make  loans,  &c.,  and  while 
in  the  exercise  of  these  powers,  an  act  was  passed  by  the  legislature,  making  it  unlawful 
for  any  bank  in  the  state  to  transfer,  by  indorsement  or  otherwise,  any  note,  bill  receivable, 
or  other  evidence  of  debt,  it  was  held,  that  the  act  was  void,  as  a  violation  of  the  contract 
made  by  the  ^tate  with  the  bank  in  the  granting  of  its  charter.  It  would  also,  it  seems,  be 
a  violation  of  the  contract  between  the  makers  of  the  notes  and  the  bank.  Planters'  Bank 
V.  Sharp,  Baldwin  v.  Payne,  6  How.  U.  S.  301,  326,  327,  332. 

2  In  the  Court  of  Appeals,  the  doctrine  of  Quackenbush  v.  Danks,  was  left  undisturbed 
upon  an  equal  division  of  the  court.  See  Danks  t).  Quackenbush,  1  Comst.  129.  It  had 
been  held  in  the  former  case,  that  a  statute  exempting  certain  property  from  levy  on  exe- 
cution should  not  operate  retrospectively  so  as  to  affect  the  remedies  for  debts  contracted 
before  its  passage. 

But  in  Morse  ».  Goold,  1  Kern.  281,  a  case  arising  upon  the  same  statute;  it  was  held 
that  it  should  apply  to  all  cases,  whether  the  debt,  upon  which  execution  issues,  accrued 
before  or  after  its  enactment.  For  the  act  only  modifies  the  remedy  without  impairing  its 
efficiency. 
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states  not  to  pags  laws  impairing  the  obligation  of  contracts, 
was  that  of  Sturges  v.  Crowninshield.  {a)  The  defendant  was 
sued  in  one  of  the  federal  courts  upon  two  promissory  notes, 
given  in  March,  1811,  and  he  pleaded  his  discharge  under 
an  insolvent  act  of  New  York,  passed  in  April,  *  1811.  '  420 
This  insolvent  act  was  retrospective,  and  discharged  the 
debtor  upon  his  single  petition,  and  upon  his  surrendering  his 
property  in  the  manner  therein  prescribed,  without  the  concur- 
rence of  any  creditor,  from  all  his  preexisting  debts,  and  from 
all  liability  and  responsibility  by  reason  thereof. 

The  chief  justice,  in  the  opinion  which  he  delivered  on  behalf 
of  the  court,  admitted,  that  until  congress  exercised  the  power 
to  pass  uniform  laws  on  the  subject  of  bankruptcy,  the  indi- 
vidual states  may  pass  bankrupt  laws,  provided  those  laws  con- 
tain no  provision  violating  the  obligation  of  contracts.  It  was 
admitted,  that  the  states  might  by  law  discharge  debtors  from 
imprisonment,  for  imprisonment  was  no  part  of  the  contract, 
but  only  a  means  of  coercion.  It  was  also  admitted,  that,  they 
might  pass  statutes  of  limitation,  for  such  statutes  relate  to  the 
remedy,  and  not  to  the  obligation  of  the  contract,  {b)  It  was 
further  stated  by  the  court,  that  the  insolvent  laws  of  far  the 
greater  number  of  the  states  only  discharged  the  person  of  the 
debtor,  and  left  the  obligation  to  pay  in  fuU  force,  and  to  this 
the  constitution  was  not  opposed.  But  a  law  which  discharged 
the  debtor  from  his  contract  to  pay  a  debt  by  a  given  time,  with- 
out performance,  and  released  him  without  payment,  entirely 
from  any  future  obligation  to  pay,  impaired,  because  it  entirely 
discharged  the  obligation  of  that  contract,  and,  consequently, 
the  discharge  of  the  defendant,  under  the  act  of  1811,  was  no 
bar  to  the  suit. 

The  court  held,  that  the  obligation  of  a  contract  was  not  ful- 
filled by  a  cessio  bonorum,  for  the  parties  had  not  merely  in  view 
the  property  in  possession  when  the  contract  was  made,  but  its 


(a)  4  Wheaton,  122. 

(6)  In  the  case  of  Bumgardner  v.  Circuit  Court,  4  Missouri  R.  50,  it  was  decided, 
that  a  statute  directing  a  stay  of  execution  on  judgments  was  unconstitutional,  both 
as  it  regarded  the  constitution  of  Missouri  and  of  the  United  States. 

VOL.  I.  40 
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obligation  extended  to  future  acquisitions ;  and  to  release  them 
from  being  liable,  impaired  the  obligation  of  the  contract. 
There  was  a  distinction  in  the  nature  of  things,  between  the 
obligation  of  a  contract,  and  the  remedy  to  enforce  that  obliga- 
tion, and  the  latter  might  be  modified,  as  the  wisdom  of  the 

legislature  should  direct.     But  the  constitution  intended 
*421     to  restore  and  preserve  public  *  confidence  completely. 

It  intended  to  establish  a  great  principle,  that  contracts 
should  be  inviolable. 

The  case  in  which  this  decision  was  made  was  one  in  which 
the  contract  was  existing  when  the  law  was  passed ;  and  the 
court  said  that  their  opinion  was  confined  to  the  case.  A  dis- 
tinction has  been  taken  between  the  case  of  a  contract  made 
before,  and  one  made  after,  the  passing  of  the  act.  It  was 
taken  by  the  Supreme  Court  of  New  York,  in  Mather  v.  Bush,  (a) 
and  by  the  chief  justice  of  Massachusetts,  in  Blcmchard  v.  Rus- 
sell, (b)  and  was  relied  on  as  a  sound  distinction  by  the  Court  of 
Chancery  of  New  York,  in  Hicks  v.  Hotchkiss.  (c)  The  doctrine 
of  these  cases  is,  that  an  insolvent  act  in  force  when  the  contract 
was  made,  did  not,  in  the  sense  of  the  constitution,  impair  the 
obligation  of  that  contract,  because  parties  to  a  contract  have 
reference  to  the  existing  laws  of  the  country  where  it  is  made, 
and  are  presumed  to  contract  in  reference  to  those  laws.  It 
is  an  implied  condition  of  every  contract,  that  the  party  shall 
be  absolved  fi"om  its  performance  if  the  event  takes  place  which 
the  existing  law  declares  shall  dispense  with  the  performance. 
The  decision  in  Sturges  v.  Crowninshield  is  supposed  to  be 
consistent  with  that  distinction,  when  it  establishes  the  prin- 
ciple, that  an  insolvent  act,  discharging  a  debtor  from  his  con- 
tract existing  when  the  law  passed,  so  that  his  future  acquisitions 
could  not  be  touched,  is  unconstitutional,  and  the  discharge 
obtained  under  it  void. 

But  the  Supreme  Court  of  the  United  States,  in  M  ^Millm  v. 
M'JVeill,  (d)  went  a  step  further,  and  held,  that  a  discharge  un- 
der a  state  insolvent  law  existing  when  the  debt  was  contracted, 
was  equally  a  law  impairing  the  obligation  of  contracts,  and 


(o)  16  Johns.  Rep.  233.  (6)  13  Mass.  Rep.  1. 

(t)  7  Johns.  Ch.  Rep.  297.  (d)  4  Wheaton,  209. 
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equally  within  the  principle  declared  in  Sturges  v.  Crownin- 
shield.  This  was  a  discharge  under  the  insolvent  law  of  a  dif- 
ferent government  from  that  in  which  the  contract  was  made. 
It  remains  yet  to  be  settled,  whether  it  be  lawful  for  a 
state  to  pass  an  insolvent  law,  *  which  shElll  be  effectual  to  '  422 
discharge  the  debtor  from  a  debt  contracted  after  the 
passing  of  the  act,  and  contracted  within  the  state  making  the 
law.  The  general  language  of  the  court  would  seem  to  reach 
even  this  case  ;  but  the  facts  in  these  cases  decided  do  not  cover 
this  ground,  and  the  cases  decided  are  not  authority  to  thkt  ex- 
tent, (a)  It  will  be  perceived,  that  the  power  of  the  states  over 
this  subject  is,  at  all  events,  exceedingly  narrowed  and  cut  down  ; 
and  as  the  decisions  now  stand,  the  debt  must  have  been  con- 
tracted after  the  passing  of  the  act,  and  the  debt  must  have 
been  contracted  within  the  state,  and  between  citizens  of  the 
state,  or  else  a  discharge  will  not  extinguish  the  remedy  against 
the  future  property  of  the  debtor,  (b) 


(a)  In  the  case  of  Bronson  v.  Kinzie,  1  How.  TJ.  S.  311,  it  was  conceded,  that  con- 
tracts made  subsequent  to  the  stay-laws  of  XUinois,  were  to  be  governed  by  them,  if 
made  to  be  executed  in  the  state  ;  for  every  state  may  prescribe  the  legal  and  equita- 
ble obligations  of  a  contract  to  be  made  and  executed  within  it. 

(6)  In  Smith  v.  Parsons,  1  Hammond's  Ohio  Kep.  107,  and  in  Hempstead  v.  Read, 
6  Conn.  Eep.  480,  the  power  of  the  states  over  contracts  was  understood  and  declared 
to  be  confined  within  the  precise  limits  mentioned  in  the  text.  See,  also,  vol.  ii.  pp. 
392,  393.  The  result  of  the  decisions,  says  Judge  Story,  (3  Com.  Const.  U.  S.  15, 
256,)  is,  that  state  insolvent  laws  lawfully  apply,  (1.)  to  all  contracts  made  within  the 
state  between  citizens  of  the  state ;  (2.)  they  do  not  apply  to  contracts  made  within 
the  state,  between  a  citizen  of  the  state  and  a,  citizen  of  another  state;  (3.)  nor  to 
contracts  not  made  within  the  state ;  and  the  contracts  so  protected,  are  equally  so 
from  prospective  as  well  as  rttrospective  legislation.!  But  if  a  creditor  out  of  the  state 
voluntarily  makes  himself  a  party  to  the  proceedings  under  the  insolvent  law  of  the 
state,  and  accepts  a  dividend,  he  is  bound  by  his  own  act,  and  is  deemed  to  have  waived 
his  extra-territorial  immunity.  In  Satterlee  u. Matthewson,  2  Peters's  U.  S.  Rep.  380, 
the  Supreme  Court  of  the  United  States  held,  that  no  part  of  the  constitution  of  the 
United  States  applied  to  a  state  law  which  divested  rights  which  were  vested  by  law  in  an 


1  Upon  a  review  of  the  cases  decided  in  the  Supreme  Court  of  the  United  States,  it  is 
the  opinion  of  the  court  in  Marsh  v.  Putnam,  3  Graj',  551,  that  the  result  of  the  decisions 
is  too  broadly  stated  by  Mr.  Justice  Story.     See  pp.  563,  564. 

In  this  case  it  is  held  that  "  a  certificate  of  discharge  under  the  insolvent  laws  of  Massa- 
chusetts is  a  bar  to  an  action  on  a  contract  between  two  citizens  of  that  state,  though 
made  and  to  be  performed  in  another  state."     See,  too,  Scribner  v.  Fisher,  2  Gray,  43. 
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(^^jgj-g  jg.  And  while  on  this  point,  it  may  not  be  amiss  to  ob- 
norum.  serve,  that  the  cessio  bonorum  of  the  Roman  law,  intro- 
duced by  Julius  CEBsar,  and  which  prevails  at  present  in  most 
parts  of  the  continent  of  Europe,  only  exempted  the  person  of 
the  debtor  from  imprisonment.  It  did  not  release  or  discharge 
the  debt,  nor  exempt  the  future  acquisitions  of  the  debtor  from 
execution  for  the  debt,  {a)  The  English  statute  of  32  Geo.  II., 
commonly  called  the  lords'  act,  and  the  more  recent  English 
statutes  of  33  Geo.  III.,  1  Geo.  IV.,  3  Geo.  IV.  and  5  Geo.  IV., 
have  gone  no  further  than  to  discharge  the  debtor's  per- 
*  423  son  ;  *  and  it  may  be  laid  down  as  the  law  of  Germany, 
France,  Holland,  Scotland,  England,  &c.,  that  insolvent 
laws  are  not  more  extensive  in  their  operation  than  the  cessio 
bonorum  of  the  civil  law.  [b)  In  many  parts  of  Germany,  as 
we  are  informed  by  Huberus  and  Heineccius,  (c)  a  cessio  bono- 
rum does  not  even  work  a  discharge  of  the  debtor's  person,  and 
much  less  of  his  future  property.  The  cession  under  the  So- 
man law  did  not  extend  to  protect  the  debtor  from  personal 
responsibility,   for  penalties   accruing   on  the   commission  of 


individual,  provided  its  effects  be  not  to  impair  the  obligation  of  a  contract.  It  was  fur- 
ther held,  that  retrospective  laws  were  not  within  the  constitutional  prohibition,  provided 
they  did  not  impair  the  obligation  of  contracts,  or  partake  of  the  character  of  ex  post 
facto  laws,  it  has  also  been  decided  that  a  state  government  may  tax  state  banks,  eo 
nomine,  at  discretion,  and  that  it  would  not  be  a  violation  of  the  contracts  creating  the 
banks,  for  no  contract  was  to  be  implied  not  to  impose  such  a  tax.  Providence  Bank 
V.  Billings,  4  Peters's  U.  S.  514.  It  has  been  adjudged  in  Louisiana  and  Mississippi, 
that  a  state  law  requiring  a  bank  to  receive  at  par  its  own  notes,  though  under  par  in 
the  market,  in  payment  of  debts  due  to  it,  is  constitutional.  12  Rob.  Louis.  B.  125. 
3  Smedes  &  Marshall,  665.1 

(a)  According  to  the  Spanish  law,  (Partidas,  1. 3,  tit.  15, part  5,)  the  debtor's  prop- 
erty, acquired  subsequently  to  the  cessio  bonorum,  was  only  liable  so  far  as  it  exceeded 
the  amount  necessary  for  his  support.  But  the  law  of  Louisiana  contains  no  such  ex- 
ception.    3  Martin's  Rep.  588.     4  Ibid.  292,  293. 

(6)  Code,  7,  71,  1.  Dig.  42,  3,  4,  and  6.  Voet,  ad  Pand.  42,  3,  8.  Heineccii,  Op- 
era, torn.  V.  p.  620;  tom.  vi.  pp.  384,  387.  Code  de  Commerce,  No.  568.  Repertoire 
Universel  et  Raisonnfe  de  Jurisprudence,  par  Merlin,  tit.  Cession  de  Bidns.  Esprit 
des  Loix,  tom.  i.  114.     2  Bell's  Com.  580-597.     16  Johns.  Rep.  244,  note. 

(c)  Hub.  Praelec.  tom.  ii.  1454.  Heinec.  Elem.  Jur.  Civ.  secund.  ord.  Pand.  pp.  6, 
1,  42,  tit.  3.     Elem.  Jur.  Ger.  lib.  2,  tit.  13,  sec.  387. 

1  A  statute,  making  the  stockholders  liable  for  the  debts  of  the  corporation,  is  valid  in 
respect  to  debts  subsequently  contracted,  and  binding  on  one  becoming  a  member  after  the 
passage  of  the  act.    Stanley  v.  Stanley,  26  Maine  R.  191. 
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crimes.  Si  in  cere  non  habeat,  in  pelle  luit.  But  in  Germany 
the  cessio  bonorum  has  the  severe  operation  of  depriving  the 
insolvent  of  his  remedy  for  a  personal  trespass,  committed  prior 
to  the  cession,  so  far  as  pecuniary  compensation  is  in  ques- 
tion, (a) 

(5.)  No  state  can  pass  natv/ralization  laws.  No  state 

By  the  constitution  of  the  United  States,  congress  naturafea- 
have  power  to  establish  a  uniform  rule  of  naturaliza-  'ion  laws. 
tion.  It  was  held,  in  the  Circuit  Court  of  the  United  States, 
ill  Philadelphia,  in  1792,  in  Collet  v.  Collet,  (6)  that  the  state 
governments  stiU  enjoy  a  concurrent  authority  with  the  United 
States  upon  the  subject  of  naturalization,  and  that,  though  they 
could  not  contravene  the  rule  established  by  congress,  or  "  exclude 
those  citizens  who  had  been  made  such  by  that  rule,  yet  that 
they  might  adopt  citizens  upon  easier  terms  than  those  which 
congress  may  deem  it  expedient  to  impose."  But  though  this  de- 
cision was  made  by  two  of  the  judges  of  the  Supreme  Court,  with 
the  concurrence  of  the  district  judge  of  Pennsylvania,  it 
is  obvious  that  this  opinion  *  was  hastUy  and  inconsider-  *  424 
ately  declared.  11  the  construction  given  to  the  consti- 
tution in  this  case  was  the  true  one,  the  provision  would  be,  in 
a  great  degree,  useless,  and  the  policy  of  it  defeated.  The  very 
purpose  of  the  power  was  exclusive.  It  was  to  deprive  the 
states  individually  of  the  power  of  naturalizing  aliens  according 
to  their  own  will  and  pleasure,  and  thereby  giving  them  the 
rights  and  privileges  of  citizens  in  every  other  state.  If  each 
state  can  naturalize  upon  one  year's  residence,  when  the  act  of 
congress  requires  five,  of  what  use  is  the  act  of  congress,  and 
how  does  it  become  a  uniform  rule  ? 

This  decision  of  the  Circuit  Court  may  be  considered,  as  in 
eifect,  overruled.  In  the  same  Circuit  Court,  in  1797,  Judge 
Iredell  intimated,  that  if  the  question  had  not  previously  oc- 
curred, he  should  be  disposed  to  think  that  the  power  of  natu- 
ralization operated  exclusively,  as  soon  as  it  was  exercised  by 
congress,  (c)  And,  in  the  Circuit  Court  of  Pennsylvania,  in 
1814,  it  was  the  opinion  of  Judge  Washington,  that  the  power 


(a)  Voet,  ad  Pand.  42,  3,  10.  (6)  2  Dallas,  294. 

(c)  United  States  v.  Villato,  2  Dallas,  370. 
40* 
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to  naturalize  was  exclusively  vested  in  congress,  (a)  After- 
wards, in  Chirac  v.  Chirac,  (b)  the  chief  justice  of  the  United 
States  observed,  that  it  certainly  ought  not  to  be  controverted, 
that  the  power  of  naturalization  was  vested  exclusively  in  con- 
gress. In  Houston  v.  Moore,  (c)  Judge  Story  mentioned  the 
power  in  congress  to  establish  a  uniform  rule  of  naturalization, 
as  one  which  was  exclusive,  on  the  ground  of  there  being  a 
direct  repugnancy  or  incompatibility  in  the  exercise  of  it  by  the 
states.  The  weight  of  authority,  as  well  as  of  reason,  may, 
therefore,  be  considered  as  clearly  in  favor  of  this  latter  con- 
struction. 
*  425  '  (6.)  The  states  camiot  impose  a  tax  on  the  national 
bank,  or  its  broMches,  or  on  national  stock. 

The  inability  of  the  states  to  impede  or  control,  by 
can  tax  a  taxation  or  otherwise,  the  lawful  institutions  and  meas- 
bank  or     ures  of  the  national  government,  was  largely  discussed 
stock.        ^jjj  strongly  declared  in  the  case  of  'M^Oulloch  v.  The 
State  of  Maryland,  (d)     In  that  case,  the  state  of  Maryland  had 
imposed  a  tax  upon  the  Branch  Bank  of  the  United  States  estab- 
lished in  that  state,  and,  assuming  the  bank  to  be  constitution- 
ally created  and  lavsrfuUy  established  in  that  state,  the  question 
arose  on  the  validity  of  the  state  tax.     It  was  adjudged  that  the 
state  governments  had  no  right  to  tax  any  of  the  constitutional 
means  employed  by  the  government  of  the  Union  to  execute  its 
constitutional  powers,  nor  to  retard,  impede,  burden,  or  in  any 
manner  control  the  operations  of  the  constitutional  laws  enacted 
by  congress,  to  carry  into  effect  the  powers  vested  in  the  na- 
tional government. 

To  define  and  settle  the  bounds  of  the  restriction  of  the  power 
of  taxation  in  the  states,  and  especially  when  that  restriction 
was  deduced  from  the  implied  powers  of  the  general  govern- 
ment, was  a  great  and  difficult  undertaking ;  but  it  appears  to 
have  been,  in  this  instance,  most  wisely  and  most  successfully 
performed.  It  was  declared  by  the  court,  that  it  was  not  to  be 
denied  that  the  power  of  taxation  was  to  be  concurrently  exer- 
cised by  the  two  governments ;  but  such  was  the  paramount 


(a)  Golden  v.  Prince,  3  Wash.  Cir.  Rep.  313.  (6)  2  Wheaton,  269. 

(e)  5  Wheaton,  49.  (d)  4  Wheaton,  316. 
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character  of  the  constitution  of  the  United  States,  that  it  had  a 
capacity  to  withdraw  any  subject  from  the  action  even  of  this 
power;  and  it  might  restrain  a  state  from  any  exercise  of  it 
which  may  be  incompatible  with,  and  repugnant  to,  the  consti- 
tutional laws  of  the  Union.  The  great  principle  that  governed 
the  case  was,  that  the  constitution,  and  the  laws  made  in  pursu- 
ance thereof,  were  supreme,  and  that  they  controlled  the  consti. 
tution  and  laws  of  the  respective  states,  and  could  not  be 
controlled  *  by  them.  It  was  of  the  very  essence  of  su-  "  426 
premacy,  to  remove  all  obstacles  to  its  action  within  its 
own  sphere,  and  so  to  modify  every  power  vested  in  subordinate 
governments,  as  to  exempt  its  own  operations  from  their  influ- 
ence. A  supreme  power  must  control  every  other  power  which 
is  repugnant  to  it.  The  right  of  taxation  in  the  states  extends 
to  aU  subjects  over  which  its  sovereign  power  extends,  and  no 
further.  The  sovereignty  of  a  state  extends  to  every  thing 
which  exists  by  its  own  authority,  or  is  introduced  by  its  per- 
mission ;  but  it  does  not  extend  to  those  means  which  are  em- 
ployed by  congress  to  carry  into  execution  their  constitutional 
powers.  The  power  of  state  taxation  is  to  be  measured  by  the 
extent  of  state  sovereignty,  and  this  leaves  to  a  state  the  com- 
mand of  all  its  resources,  and  the  unimpaired  power  of  taxing 
the  people  and  property  of  the  state.  But  it  places  beyond  the 
reach  of  state  power  all  those  powers  conferred  on  the  govern- 
ment of  the  Union,  and  all  those  means  which  are  given  for  the 
purpose  of  carrying  those  powers  into  execution.  This  prin- 
ciple relieves  from  clashing  sovereignty ;  from  interfering  pow- 
ers ;  from  a  repugnancy  between  a  right  in  one  government  to 
pull  down  what  there  is  an  acknowledged  right  in  another  to 
buUd  up ;  from  the  incompatibility  of  a  right  in  one  government 
to  destroy  what  there  is  a  right  in  another  to  preserve.  The 
power  to  tax  would  involve  the  power  to  destroy,  and  the  power 
to  destroy  might  defeat  and  render  useless  the  power  to  create. 
There  would  be  a  plain  repugnance  in  conferring  on  one  gov- 
ernment the  power  to  control  the  constitutional  measures  of 
another,  which  other,  with  respect  to  those  very  measures,  was 
declared  to  be  supreme  over  that  which  exerts  the  control.  If 
the  right  of  the  states  to  tax  the  means  employed  by  the  general 
government  did  really  exist,  then  the  declaration  that  the  consti- 
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tution,  and  the  laws  made  in  pursuance  thereof,  should  be  the 
supreme  law  of  the  land,  would  be  empty  and  unmeaning  dec- 
lamation.    If  the  states  might  tax  one  instrument  employed 

by  the  government  in  the  execution  of  its  powers,  they 
*427     might  tax  *  every  other  instrument.     They  might  tax  the 

mail ;  they  might  tax  the  mint ;  they  might  tax  the  pa- 
pers of  the  custom-house ;  they  might  tax  judicial  process ;  they 
might  tax  all  the  means  employed  by  the  government,  to  an 
excess  which  would  defeat  all  the  ends  of  government. 

The  claim  of  the  states  to  tax  the  Bank  of  the  United  States 
was  thus  denied,  and  shown  to  be  fallacious;  and  that  ther^ 
was  a  manifest  repugnancy  between  the  power  of  Maryland  to 
tax,  and  the  power  of  congress  to  preserve,  the  institution  of  the 
Branch.  Bank.  A  tax  on  the  operations  of  the  bank  was  a  tax 
on  the  operations  of  an  instrument  employed  by  the  government 
of  the  Union  to  carry  its  powers  into  execution,  and  was  conse- 
quently unconstitutional.  A  case  could  not  be  selected  from 
the  decisions  of  the  Supreme  Court  of  the.  United  States,  supe- 
rior to  this  one  of  M^  Culloch  and  the  State  of  Ma/ryla/nd,  for  the 
clear  and  satisfactory  manner  in  which  the  supremacy  of  the 
laws  of  the  Union  have  been  maintained  by  the  court,  and  an 
undue  assertion  of  state  power  overruled  and  defeated. 

But  the  court  were  careful  to  declare  that  their  decision  was 
to  be  received  with  this  qualification  ;  that  the  states  were  not 
deprived  of  any  resources  of  taxation  which  they  originally  pos- 
sessed, and  that  the  restriction  did  not  extend  to  a  tax  paid  by 
the  real  property  of  the  bank,  in  common  with  the  real  property 
within  the  state  ;  nor  to  a  tax  imposed  upon  the  interest  which 
the  citizens  of  Maryland  might  hold  in  that  institution,  in  com- 
mon with  other  property  of  the  same  description  throughout  the 
state,  {a) 


(a)  In  Bcrney  v.  Tax  Collector,  2  Bailey's  S.  C.  Rep.  654,  a  state  tax  ou  dividends 
arising  from  stock  in  the  Bank  of  the  United  States,  owned  by  a  citizen  of  the  state, 
was  adjudged  to  be  constitutional.  And  in  the  case  of  the  Union  Bank  v.  The  State, 
9  Yerger,  490,  it  was  held,  that  state  bank  stock,  as  indiyidual  property,  might  be 
taxed,  when  owned  by  residents  of  the  state ;  but  that  the  stock  held  by  non-resident 
stockholders  was  not  subject  to  the  taxing  power  of  the  state,  for  it  must  be  a  tax  in 
personam,  and  stock  is  a  chose  in  action,  and  has  no  locality,  and  follows  the  person 
of  the  owner. 
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The  decision  pronounced  in  this  case  against  the  validity  of 
the  Maryland  tax,  was  made  on  the  7th  of  March,  1819 ;  and 
it  was  on  the  7th  of  February  preceding  that  the  legislature  of 
the  state  of  Ohio  imposed  a  similar  tax,  to  the  amount  of  fifty 
thousand  dollars  annually,  on  the  Branch  Bank  of  the  United 
States  established  in  that  state.  Notwithstanding  this  decision, 
the  officers  of  the  state  of  Ohio  proceeded  to  levy  the  tax,  and 
that  act  brought  up  before  the  Supreme  Court  a  renewed 
discussion  and  consideration  of  the  legaKty  *  of  such  a  *  428 
tax.  {a)  It  was  attempted  to  withdraw  this  case  from 
the  influence  and  authority  of  the  former  decision,  by  the  sug- 
gestion that  the  Bank  of  the  United  States  was  a  mere  private 
corporation,  engaged  in  its  own  business,  with  its  own  views, 
and  that  its  great  end  and  principal  object  were  private  trade 
and  private  profit.  It  was  admitted,  that  if  that  were  the  case, 
the  bank  would  be  subject  to  the  taxing  power  of  the  state,  as 
any  individual  would  be.  But  it  was  not  the  case.  The  bank 
was  not  created  for  its  own  sake,  or  for  private  purposes.  It 
has  never  been  supposed  that  congress  could  create  such  a 
corporation.  It  was  not  a  private,  but  a  public  corporation, 
created  for  public  and  national  purposes,  and  as  an  instrument 
necessary  and  proper  for  carrying  into  effect  the  powers  vested 
in  the  government  of  the  United  States.  The  business  of  lend- 
ing and  dealing  in  money  for  private  purposes  was  an  incidental 
circumstance,  and  not  the  primary  object ;  and  the  bank  was 
endowed  vsdth  this  faculty,  in  prder  to  enable  it  to  effect  the 
great  public  ends  of  the  institution,  and  without  such  faculty 
and  business  the  bank  would  want  a  capacity  to  perform  its 
public  functions.  And  if  the  trade  of  the  bank  was  essential 
to  its  character  as  a  machine  for  the  fiscal  operations  of  the 
government,  that  trade  must  be  exempt  from  state  control,  and 
a  tax  upon  that  trade  bears  upon  the  whole  machine,  and  was, 
consequently,  inadmissible,  and  repugnant  to  the  constitution. 
In  Weston  v.  The  Oity  Council  of  Charleston,{b)  it  was  decided, 
that  a  scate  tax  on  stock  issued  for  loans  made  to  the  United 
States,  was  unconstitutional.     The  court  considered  it  to  be  a 


(a)  Osborn  v.  Bank  of  the  United  States,  9  Wheaton,  738. 

(b)  2  Peters's  U.  S.  Kep,  449. 


t 
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tax  on  the  power  given  to  congress  to  borrow  money  on  the 
credit  of  the  United  States,  and  thereby  to  diminish  the  means 
of  the  United  States  used  in  the  exercise  of  its  powers,  and  that 
it  was,  consequently,  repugnant  to  the  constitution.  By  declar- 
ing the  powers  of  the  general  government  supreme,  the 
*429  constitution  has  shielded  its  action  in  the  *  exercise  of  its 
powers,  from  any  restraining  or  controlling  action  of  the 
local  governments,  (a) 

(7.)  The  state  governments  have  no  jwrisdiction  in 
to  the  United  places  ceded  to  the  United  States. 

The  state  governments  may  likewise  lose  all  juris- 
diction over  places  purchased  by  congress,  by  the  consent  of  the 
legislature  of  the  state,  for  the  erection  of  forts,  dock-yards,  light- 
houses, hospitals,  military  academies,  and  other  needful  build- 
ings, (ft)  The  question  which  has  arisen  on  the  subject  was  as 
to  the  effect  of  the  proviso  or  reservation,  usually  annexed  to 
the  consent  of  the  state,  that  all  civil  and  criminal  process, 
issued  under  the  authority  of  the  state,  might  be  executed  on 
the  lands  so  ceded,  in  like  manner  as  if  the  cession  had  not  been 
made.  This  point  was  much  discussed  in  the  Circuit  Court  of 
the  United  States  in  Rhode  Island,  in  the  case  of  the  United 
States  v.  Cornell,  (c)  It  was  held  that  a  purchase  of  lands 
within  the  jurisdiction  of  a  state,  with  the  consent  of  the  state, 
for  the  national  purposes  contemplated  by  the  constitution,  did, 
ipso  facto,  by  the  very  terms  of  the  constitution,  fall  within  'the 
exclusive  legislation  of  congresg,  and  that  the  state  jurisdiction 
was  completely  ousted.  What,  then,  is  the  true  intent  and 
effect  of  the  saving  clause  annexed  to  the  cessions  ?     It  does 


(a)  A  decision  upon  the  same  principle  was  made  in  the  case  of  Dobbins  v.  The 
Commissioners  of  Erie  County,  16  Peters's  R.  435,  where  it  was  held,  that  an  officer 
of  the  United  States  was  not  liable  to  be  rated  and  assessed  for  his  office  by  state 
rates  and  levies ;  for  this  would  be  to  diminish  the  recompense  secured  by  law  to 
the  officer.  In  the  case  of  Melcher  v.  The  City  of  Boston,  in  the  Sup.  Judicial  Court 
of  Massachusetts,  March,  1845,  9  Metcalf  E.  73,  it  was  stated  as  a  question  unde- 
cided, whether  a  tax  assessed  upon  the  income  of  an  officer  of  the  United  States  wovild 
not  be  lawful,  and  not  within  the  case  of  Dobbins.  It  was  decided  in  the  Massar 
chusetts  case,  that  a  clerk  in  a  post-office  was  not  an  officer  exempted  from  taxation  of 
his  income. 

(b)  Const,  art.  1,  sec.  8. 

(c)  2  Mason's  Rep.  60,  91.    United  States  u.  Davis,  5  Ibid.  356,  S.  P. 
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not  imply  the  reservation  of  any  concurrent  jurisdiction  or  legis- 
lation, or  that  the  state  retained  a  right  to  punish  for  acts  done 
within  the  ceded  lands.  The  whole  apparent  object  of  the 
proviso  was  to  prevent  the  ceded  lands  from  becoming  a  sanc- 
tuary for  fugitives  from  justice,  for  acts  done  within  the  ac- 
knowledged jurisdiction  of  the  state ;  and  such  permission  to 
execute  process  is  not  incompatible  with  exclusive  sovereignty 
and  jurisdiction.  The  acceptance  of  a  cession,  with  this  reser- 
vation, amounts  to  an  agreement  of  the  new  sovereign  to 
permit  the  free  exercise  of  such  process,  *  as  being  quoad  *  430 
hoc  his  own  process.  This  construction  has  been  fre- 
quently declared  by  the  courts  of  the  United  States,  and  it 
comports  entirely  with  the  intention  of  the  parties ;  and  upon 
any  other  construction  the  cession  would  be  nugatory  and  void. 
Judge  Story  doubted  whether  congress  were  even  at  liberty,  by 
the  terms  of  the  constitution,  to  purchase  lands  with  the  consent 
of  a  state,  under  any  qualification  of  that  consent,  which  would 
deprive  them  of  exclusive  legislation  over  the  place.  The  courts 
of  the  United  States  have  sole  and  exclusive  jurisdiction  over 
an  offence  committed  within  a  ceded  place,  notwithstanding  the 
ordinary  reservation  of  the  right  to  execute  civil  and  criminal 
process  of  the  state.  That  was  no  reservation  of  any  sovereign- 
ty or  jurisdiction. 

Congress,  in  exercising  powers  of  exclusive  legislation  over  a 
ceded  place  or  district,  unite  the  powers  of  general  with  those  of 
local  legislation.  The  power  of  local  legislation  carries  with  it, 
as  an  incident,  the  right  to  make  Ihat  power  effectual.  Con- 
gress exercises  that  particular  local  power,  like  all  its  other 
powers,  in  its  high  character  as  the  legislature  of  the  Union ; 
and  its  general  power  may  come  in  aid  of  these  local  powers. 
It  is,  therefore,  competent  for  congress  to  try  and  punish  an 
offender  for  an  offence  committed  within  one  of  those  local  dis- 
tricts, in  a  place  not  within  such  jurisdiction ;  or  to  provide  for 
the  pursuit  and  arrest  of  a  criminal  escaping  from  one  of  those 
districts  after  committing  a  felony  there ;  or  to  punish  a  person 
for  concealing,  out  of  the  district,  a  felony  committed  within  it. 
All  these  incidental  powers  are  necessary  to  the  complete  execu- 
tion of  the  principal  power ;  and  the  Supreme  Court,  in  Cohens 
V.  Virginia,  (a)  held,  that  they  were  vested  in  congress. 

(a)  6  Wheaton,  426-429. 
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It  follows,  as  a  consequence,  from  this  doctrine  of  the  federal 
courts,  that  state  courts  cannot  take  cognizance  of  any 
*431  *  offences  committed  within  such  ceded  districts ;  and,  on 
the  other  hand,  that  the  inhabitants  of  such  places  cannot 
exercise  any  civil  or  political  privileges  under  the  laws  of  the 
state,  because  they  are  not  bound  by  those  laws.  This  has 
been  so  decided  in  the  state  courts,  (a)  But  if,  in  any  case,  the 
United  States  have  not  actually  purchased,  and  the  state  has 
not,  in  point  of  fact,  ceded  the  place  or  territory  to  the  United 
States,  its  jurisdiction  remains,  notwithstanding  the  place  may 
have  been  occupied,  ever  since  its  surrender  by  Great  Britain, 
by  the  troops  of  the  United  States,  as  a  fort  or  garrison.  The 
Supreme  Court  of  New  York  accordingly  held,  in  the  case  of 
2%e  People  v.  Godfrey^  {b)  that  they  had  jurisdiction  of  a  murder 
committed  by  one  soldier  upon  another  within  Niagara  fort. 
Nor  would  the  purchase  of  the  land  by  the  United  States  be 
alone  sufficient  to  vest  them  with  the  jurisdiction,  or  to  oust  that 
of  the  state,  without  being  accompanied  or  followed  with  the 
consent  of  the  legislature  of  the  state.  This  was  so  decided  in 
the  case  of  the  Commonwealth  of  Pemisylvania  v.  Youn^.  (c) 


(a)  Commonwealth  v.  Clary,  8  Mass.  Eep.  72.  Same  v.  Young,  1  Hall's  Journal 
of  Jurisprudence,  53. 

(5)  17  Johns.  Eep.  225. 

(c)  1  Hall's  Journal  of  Jurisprudence,  47.  The  jurisdiction  of  the  United  States 
over  the  lauds  within  places  ceded  by  a  state,  was  fully  and  learnedly  examined  by 
Mr.  Justice  Woodbury,  in  the  Circuit  Court  of  the  United  States  in  Massachusetts,  in 
October,  1845,  in  the  case  of  the  United  States  v.  Ames,  1  Wood.  &  Minof  s  E.  76. 
It  was  adjudged,  that  if  the  United  States  own  lands  in  any  state,  and  there  be  no 
cession  of  the  jurisdiction,  the  lex  rei  sitm  applicable  to  the  land-owners  of  the  state, 
governs,  as  to  rights  and  remedies,  equally  applying  to  non-residents  and  citizens, 
when  the  laws  of  congress  have  not  otherwise  provided ;  such,  for  instance,  is  the  case 
under  an  analogous  principle,  when  the  United  States  are  the  holders  of  a  bUl  of  ex- 
change. United  States  v.  Barker,  12  Wheaton,  561,  and  when  liable  to  damages  on 
foreign  bills  of  exchange,  as,  see  supra,  p.  297  ;  and  as  to  liability  to  general  average. 
See  injira,  vol.  iii.  p.  171,  a;  and  as  to  alluvions  and  land  deposits,  10  Peters's  E.  662, 
717  ;  and  as  to  set-off,  see  supra,  p.  297.  But  if  the  ceded  lands  have  been  accom- 
panied with  a  cession  of  the  jurisdiction,  the  lands  are  subject  to  the  laws  of  con- 
gress, and  not  to  those  of  the  state ;  and  those  state  laws  cannot  be  permitted  to 
thwart  or  embarrass  the  object  of  the  cession  by  taxes,  or  by  overflowing  the  land  with 
water,  or  otherwise,  in  any  degree  to  conflict  with  what  is  required  or  provided  by  the 
'general  government  of  the  United  States,  which  may  punish  offences  and  trespasses, 
aqd  remove  intruders  thereon.  On  the  other  hand,  if  congress  have  not  provided  any 
adequate  and  exclusive  remedy  for  injuries  to  public  property,  then  the  common  law 
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(8.)   The  construction  of  the  power  of  congress  to     Power  to 
regulate  commerce  among  the  several  states.  regulate 

"  "  commerce. 

I  proceed  next  to  examine  the  judicial  decisions 
under  the  power  given  to  congress  to  "  regulate  commerce  with 
foreign  nations,  and  amoyg  the  several  states ; "  and  it  will  be 
perceived,  that  the  questions  arising  under  this  power  have  been 
of  the  utmost  consequence  to  the  interests  of  the  Union,  and 
the  residuary  claims  and  sovereignty  of  the  states. 

The  first  question  that  arose  upon  this  part  of  the  constitu- 
tion was,  respecting  the  'power  of  congress  to  interrupt  or  de- 
stroy the  commerce  of  the  United  States,  by  laying  a  general 
embargo,  without  any  limitation  as  to  time.  By  the  act 
*of  congress  of  22d  December,  1807,  an  embargo  was  "432 
laid  on  all  ships  and  vessels  in  the  ports  and  harbors  of 
the  United  States,  and  a  prohibition  of  exportation  from  the 
United  States,  either  by  land  or  water,  of  any  goods,  wares,  or 
merchandise,  of  foreign  or  domestic  growth  or  manufacture. 
There  were  several  supplementary  acts  auxiliary  to  this  princi- 
pal one,  and  intended  more  effectually  to  enforce  it,  under  cer- 
tain specific  exceptions.  In  the  case  of  the  United  States  v.  The 
Brigantine  William,  in  the  District  Court  of  Massachusetts,  in 
September,  1808,  {a)  it  was  objected  that  the  act  was  unconsti- 
tutional, for  that  congress  had  no  right,  under  the  power  to 
regulate  commerce,  thus  to  annihilate  it,  by  interdicting  it  en- 
tirely with  foreign  nations.  But  the  court  decided  that  the 
embargo  act  was  within  the  constitutional  provision.  The 
power  of  congress  was  sovereign  relative  to  commercial  inter- 
course, qualified  by  the  limitations  and  restrictions  expressed  in 
the  constitution  ;  and  by  the  treaty-making  power  of  the -Presi- 
dent and  senate,  congress  had  a  right  to  control  or  abridge 
commerce  for  the  advancement  of  great  national  purposes. 
Non-intercourse  and  embargo  laws  are  within  the  range  of 
legislative  discretion  ;  and  if  congress  have  the  power,  for  pur- 
poses of  safety,  or  preparation,  or  counteraction,  to  suspend 


or  laws  of  the  states  apply.    But  the  United  States  haye  jurisdiction  over  its  tenitory 
though  the  particular  lands  have  not  been  ceded,  inasmuch  as  the  lands  are  held  for 
special  purposes,  and  are  to  be  protected, 
(a)  2  Hall's  Amer.  Law  Journal,  255. 

VOL.  I.  41 
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commercial  intercoiirse  with  foreign  nations,  they  are  not  limited 
as  to  the  duration,  more  than  as  to  the  manner  and  extent  of 
the  measure,  (a)  ^ 

A  still  graver  question  was  presented  for  the  consideration  of 
the  federal  judiciary,  in  the  case  of  Qibbons  v.  Ogden,  (b)  ^  de- 
cided by  the  Supreme  Court  of  the  United  States,  in  February 
term,  1824.  That  decision  went  to  declare,  that  several  acts  of 
the  legislature  of  New  York,  granting  to  Livingston  and  Ful- 
ton the  exclusive  navigation  of  the  waters  of  the  state  in  vessels 
propelled  by  steam,  were  unconstitutional  and  void  acts, 
*433  and  repugnant  to  the  power  given  to  *  congress  to  regu- 
late commerce,  so  far  as  those  acts  went  to  prohibit 
vessels  licensed  under  the  laws  of  congress  for  carrying  oh  the 
coasting  trade,  from  navigating  the  waters  of  New  York. 

It  had  been  decided  in  the  Court  of  Errors  of  New  York,  in 
1812,  (c)  that  five  several  statutes  of  the  state,  passed  between 
the  years  1798  and  1811 ,  inclusive,  and  granting  and  securing 
to  the  plaintiffs  the  sole  and  exclusive  right  of  using  and  navi- 
gating boats  by  steam,  in  the  waters  of  the  state,  for  a  term  of 
years,  were  constitutional  and  valid  acts.  According  to  the 
doctrine  of  the  court  in  that  case,  the  internal  commerce  of  the 
state  by  land  and  water  remained  entirely  and  exclusively  with- 
in the  scope  of  its  original  sovereignty.  It  was  considered  to 
be  very  difficult  to  draw  an  exact  line  between  those  regulations 
which  relate  to  external,  and  those  which  relate  to  internal  com- 


(a)  Mr.  Justice  Story  says,  that  the  measure  of  a  general  embargo,  indefinite  as  to 
time  as  that  laid  in  1807,  went  to  the  utmost  verge  of  implied  constitntional  power. 
Commentaries,  toI.  iii.  p.  163. 

(6)  9  Wheaton,  1. 

{cf  Livingston  v.  Van  Ingen,  9  Johns.  Hep.  507. 


1  Under  the  power  to  regulate  commerce,  congress  can  exclude,  either  partially  or 
wholly,  any  thing  falling  within  the  legitimate  sphere  of  commercial  regulation;  and 
under  the  power  to  coin  money,  and  regulate  the  value  thereof,  congress  can  protect  the 
national  coin.  The  act  of  the  3d  of  March,  1825,  (4  Stat,  at  Large,  121,)  for  the  punishment 
of  persons  who  shall  brmg  into  the  United  States,  with  intent  to  pass,  any  counterfeit  coin, 
and  also  for  the  punishment  of  any  persons  who  shall  pass,  &c.,  such  coin,  is  therefore 
valid.    The  United  States  v.  Marigold,  9  How.  U.  S.  560. 

2  State  of  Pennsylvania  i).  Wheeling  Bridge  Co.  13  How.  U.  S.  518.  Where  a  river  in 
the  state  of  Maine,  above  tide  water,  and  not  navigable,  had  been  improved  by  an  indi- 
vidual to  whom  the  state  by  law  granted  exclusive  navigation,  such  law  was  held  to  be 
constitutional.     Veazie  v.  Moore,  14  How.  U.  S.  568. 
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merce,  for  every  regulation  of  the  one  will,  directly  or  indirectly, 
affect  the  other.     But  it  was  supposed  that  there  could  be  no 
doubt  that  the  acts  of  the  state  which  were  then  under  consid- 
eration, were  not  within  any  constitutional  prohibition,  for  not 
one  of  the  restrictions  upon  state  power,  contained  in  the  9th 
and  10th  sections  of  the  1st  article  of  the  constitution,  appeared 
to  apply  to  the  case  ;  nor  was  there  any  existing  regulation  of 
congress  on  the  subject  of  commerce  with  foreign  nations,  and 
among  the  several  states,  which  was  deemed  to  interfere  with 
the  grant.    It  was  declared  to  be  a  very  inadmissible  proposition, 
that  a  state  was  divested  of  a  capacity  to  grant  an  exclusive 
privilege  of  navigating   a    steamboat  within  its    own  waters, 
merely  because  congress,  in  the  plenary  exercise  of  its  power  to 
regulate  commerce,  might  make  some  future  regulation  incon- 
sistent with  the  exercise  of  that  privilege.    The  grant  was  taken, 
undoubtedly,  subject  to  such  future  commercial  regulations  as 
congress  might  lawfully  prescribe ;  and  to  what  extent 
they  might  lawfully  *  prescribe  them,  was  admitted  to  be     *434 
a  question  within  the  ultimate  cognizance  of  the  Su- 
preme Court  of  the  United  States.     The  opinion  of  the  court 
went  no  farther  than  to  maintain  that  the  grant  to  Livingston 
and  Fulton  wa*  not  within  any  constitutional  prohibition  upon 
the  states,  nor  was  it  repugnant  or  contradictory  to  any  existing 
act  of  congress  on  the  subject  of  commerce ;  and  under  those 
two  restrictions,  every  state  had  a  right  to  make  its  own  com- 
mercial regulations.     It  was  generally  declared,  that  congress 
had  not,  in  the  understanding  of  the  court,  any  direct  jurisdic- 
tion over  our  interior  commerce  or  waters  ;  and  that  they  had 
concurrent  jurisdiction  over  our  navigable  waters,  only  so  far  as 
might 'be  incidental  and  requisite  to  the  due  regulation  of  com- 
merce between  the  states  and  with  foreign  nations. 

In  this  case,  in  1812,  the  defendants,  who  objected  to  the 
validity  of  the  state  grant,  did  not  set  up  any  patent  right,  or 
any  other  right  under  any  particular  act  of  congress.  They 
rested  entirely  on  the  objection,  that  the  statutes  conferring  the 
exclusive  privilege  were  absolutely  unconstitutional  and  void. 
But  afterwards,  in  the  case  of  Ogden  v.  Gibbons,  (a)  the  defend- 

(a)  4  Johns.  Ch.  Rep.  150. 
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ant  set  up,  by  way  of  right  and  title  to  navigate  a  steamboat 
upon  the  waters  of  New  York,  in  opposition  to  the  grant,  that 
his  boats  were  duly  enrolled  and  licensed  under  the  laws  of  the 
United  States,  at  Perth  Amboy,  in  the  state  of  New  Jersey,  to 
be  employed  in  carrying  on  the  coasting  trade.  The  question 
in  that  case  was,  whether  such  a  coasting  license  conferred  any 
power  to  interfere  with  the  grant ;  and  it  was  decided  in  the 
Court  of  Chancery,  and  afterwards  in  the  Court  of  Errors,  (a) 
that  the  coasting  license  merely  gave  to  the  steamboat  an  Ameri- 
can character  for  the  purpose  of  revenue,  and  that  it  was  not 
intended  to   decide   a   question   of  property,   or  to   confer  a 

right  of  property,  or  a  right  of  navigation  or  commerce. 
*  435    *  The  act  of  congress  regulating  the  coasting  trade  was 

never  intended  to  assert  any  supremacy  over  state  regu- 
lations or  claims,  in  respect  to  internal  waters  or  commerce.  It 
was  not  considered  by  our  courts  as  the  exercise  of  the  power 
of  congress  to  regulate  commerce  among  the  states.  The  law 
concerning  the  coasting  trade  was  passed  on  the  18th  of  Febru- 
ary, 1793  ;  and  it  never  occurred  to  any  one,  during  the  whole 
period  that  the  state  laws  were  under  consideration  before  the 
legislature,  and  in  the  councU  of  revision,  and  in  the  courts  of 
justice,  from  1798  down  to  and  including  the  judicial  investiga- 
tions in  1812,  that  the  coasting  act  of  1793  was  a  regulation 
of  commerce  among  the  states  prohibitory  of  any  such  grant. 
Such  latent  powers  were  never  thought  of,  nor  imputed  to  it. 
The  great  objects  and  policy  of  the  coasting  act  were,  to  ex- 
clude foreign  vessels  from  commerce  between  the  states,  in  order 
to  cherish  the  growth  of  our  own  marine,  and  to  provide  that 
the  coasting  trade  should  be  conducted  with  security  to  the 
revenue.  The  register  and  enrolment  of  the  vessel  were  to 
ascertain  the  national  'character ;  and  the  license  was  only  evi- 
dence that  the  vessel  had  complied  with  the  requisites  of  the. 
law,  and  was  qualified  for  the  coasting  trade  under  American 
privileges.  The  license  did  not  define  the  coasting  trade.  Free 
trade  between  the  states  then  existed,  subject  to  local  and  muni- 
cipal regulations.  The  requisitions  of  the  coasting  act  were 
restrictions  upon  the  general  freedom  of  that  commerce,  and  not 

(o)  17  Johns.  Eep.  488. 
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the  grant  of  new  rights.  Steam  vessels  were  subject  to  those 
regulations  equally  with  any  other  vessels.  If  congress  had 
intended  that  a  coasting  license  should  confer  power  and  con- 
trol, and  a  claim  of  sovereignty  subversive  of  local  laws  of  the 
states  within  their  own  jurisdictions,  it  was  supposed  they  would 
have  said  so  in  plain  and  intelligible  language,  and  not  have 
left  their  claim  of  supremacy  to  be  hidden  from  the  observation 
and  knowledge  of  the  state  governments,  in  the  unpretending 
and  harmless  shape  of  a  coasting  license,  obviously  intended  for 
other  purposes. 

*  It  was,  therefore,  upon  considerations  like  these,  that  *  436 
the  courts  of  justice  in  New  York  did  not  consider  the 
grant  to  Livingston  and  Fulton,  as  disturbed  by  a  coasting  li- 
cense under  the  act  of  1793.  They  did  not  either  in  the  case 
of  Ogden  v.  Gibbons,  or  in  any  of  the  cases  which  preceded  it, 
deny  to  congress  the  power  to  regulate  commerce  among  the 
states,  by  express  and  direct  provision,  so  as  to  control  and  re- 
strict the  exercise  of  the  state  grant.  They  only  insisted,  that 
without  some  such  explicit  provision,  the  state  jurisdiction  over 
the  subject  remained  in  full  force.  This  cause  was  afterwards 
carried  up  by  appeal  to  the  Supreme  Court  of  the  United  States, 
and  the  decree  reversed,  on  the  ground  that  the  grant  was  re- 
pugnant to  the  rights  and  privileges  conferred  upon  a  steamboat 
navigating  under  a  coasting  license.(a) 

In  the  construction  of  the  power  to  regulate  commerce,  the 
court  held,  that  the  term  meant  not  only  traffic,  but  intercourse, 
and  that  it  included  navigation,  and  the  power  to  regulate  com- 
merce was  a  power  to  regulate  navigation.  Commerce  among 
the  several  states  meant  commerce  intermingled  with  the  states, 
and  which  might  pass  the  external  boundary  line  of  each  state, 
and  be  introduced  into  the  interior.  It  was  admitted,  that  the 
power  did  not  extend  to  that  commerce  which  was  completely 
internal,  and  carried  on  between  different  ports  of  the  same  state, 
and  which  did  not  extend  to  or  affect  other  states.  The  power 
was  restricted  to  that  commerce  which  concerned  more  states 
than  one,  and  the  completely  internal  commerce  of  a  state  was 
reserved  for  the  state  itself.     The  power  of  congress  on  this 


(a)  Gibbons  v.  Ogden,  9  Wheaton,  1. 
41* 
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subject  comprehended  navigation  within  the  limits  of  every 
state ;  and  it  might  pass  the  jurisdictional  line  of  a  state,  and 
be  exercised  within  its  territory,  so  far  as  the  navigation  was 

connected  with  foreign  commerce,  or  with  commerce 
'437     among  the  several   states.     This   power,  like   all  *the 

other  powers  of  congress,  was  plenary  and  absolute 
within  its  acknowledged  limits.  But,  it  was  admitted,  that 
inspection  laws  relative  to  the  quality  of  articles  to  be  exported, 
and  quarantine  laws,  and  health  laws  of  every  description,  and 
laws  for  regulating  the  internal  commerce  of  a  state,  and  those 
with  respect  to'  turnpike  roads,  ferries,  &c.,  were  component 
parts  of  an  immense  mass  of  legislation,  not  surrendered  to  the 
general  government.  Though  congress  may  license  vessels  to 
sail  from  one  port  to  another  in  the  same  state,  the  act  is  sup- 
posed to  be  necessarily  incidental  to  the  power  expressly  granted 
to  congress,  and  it  implies  no  claim  of  a  direct  power  to  regulate 
the  purely  internal  commerce  of  a  state,  or  to  act  directly  on  its 
system  of  police.  The  court  construed  the  word  regulate  to 
imply  full  power  over  the  thing  to  be  regulated,  and  to  exclude 
the  actions  of  all  others,  that  would  perform  the  same  operation 
on  the  same  thing. 

After  laying  down  these  general  propositions,  the  court  pro- 
ceeded to  observe  that  the  acts  of  New  York,  granting  exclusive 
privileges  to  certain  steamboats,  were  in  collision  with  the  acts 
of  congress  regulating  the  coasting  trade,  and  that  the  acts  of 
the  state  must,  in  that  case,  yield  to  the  supreme  and  paramount 
law.  If  the  law  of  congress  was  made  in  pursuance  of  the  con- 
stitution, the  state  law  must  yield  to  the  supTemacy  of  it,  even 
though  they  were  enacted  in  pursuance  of  powers  acknowledged 
to  remain  in  the  states.  A  license  under  the  acts  of  congress 
for  regulating  the  coasting  trade,  was  an  authority  to  carry  on 
that  trade.  The  words  of  the  act  of  congress,  directing  the 
proper  officer'  to  grant  to  a  vessel  qualified  to  receive  it,  "  a  li- 
cense for  carrying  on  the  coasting  trade,"  was  considered  as 
conveying  an  explicit  authority  for  that  purpose.  It  was  the 
legislative  grant  of  a  right,  and  it  conferred  all  the  right  which- 
congress  could  give  in  the  case,  and  it  was  not  intended  to  con- 
fer merely  the  national  character.  It  was  further  held,  that  the 
power  to  regulate  commerce  extended  to  navigation,  carried 
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on   by  vessels   exclusively   'employed    in  transporting     '438 
passengers,  and  to  vessels  propelled  by  steam,  as  well  as 
to  vessels  navigated  by  other  means. 

This  is  the  substance  of  the  argument  of  the  Supreme  Court 
of  the  United  States  in  the  steamboat  case.  The  only  great 
point  on  which  the  Supreme  Court  of  the  United  States  and 
the  courts  of  New  York  have  differed,  is  in  the  construction 
and  efi'ect  given  to  a  coasting  license.  They  did  not  differ  in 
any  general  view  of  the  powers  of  congress ;  and  the  Supreme 
Court  expressly  waived  any  inquiry  or  decision  on  the  point, 
•  whether  the  exercise  of  the  power  assumed  by  the  steamboat 
laws  would  have  been  illegal,  provided  there  was  no  existing 
regulation  of  congress  that  came  in  collision  with  them.  The 
decision  in  Livingston  v.  Van  Ingen  rested  upon  the  assumption 
that  there  -was  no  such  regulation. 

The  Court  of  Errors  of  New  York,  since  the  case  of  Gibbons 
V.  Ogden,  have  given  to  this  constitutional  power  a  very  liberal 
extent,  by  the  construction  put  upon  a  coasting  trade.  In  that 
decision,  the  power  to  regulate  commerce  "  among  the  several 
states  "  was  supposed  to  be  "  very  properly  restricted  to  that 
commerce  which  concerns  more  states  than  one  ;  "  and  that  it 
did  not  "  comprehend  that  commerce  which  was  completely  in- 
ternal, which  is  carried  on  between  man  and  man  in  a  state,  or 
between  different  parts  of  the  same  state,  and  which  does  not 
extend  to,  or  affect  other  states."  But  in  the  case  in  New  York 
alluded  to,  (a)  the  Court  of  Errors  held,  that  the  coasting  trade 
meant,  amongst  other  things,  commercial  intercourse  carried  on 
between  different  districts  in  the  same  state,  and  between  differ- 
ent places  in  the  same  district,  on  the  sea-coast,  or  on  a  naviga- 
ble river ;  and  that  a  voyage  from  New  York  to  Albany 
*was  as  much  a  coasting  voyage,  as  from  Boston  to  '439 
New  Bedford,  {b) 


(a)  Steamboat  Company  v.  Livingston,  3  Cowen,  747.     See,  also,  1  Wendell,  560. 

(6)  This  power  in  congress  to  regulate  "  commerce  among  the  several  states  "  was 
well  and  ably  discussed  in  the  United  States  District  Court  in  Missouri,  in  the  case 
of  the  United  States  v.  The  Steamboat  James  Morrison,  in  1846,  (reported  in  the 
New  York  Legal  Observer  for  September,  1846,)  and  the  doctrine  established  in  Gib- 
bons V.  Ogden  was  reviewed,  illustrated,  and  enforced,  with  this  qualification,  not  in- 
consistent with  the  principle  of  that  leading  case,  viz  :  that  a  steamboat  employed  only 
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Under  the  power  to  regulate  commerce,  it  has  been  further 
decided,  (a)  that  a  state  law,  requiring  every  importer  of  goods 


as  a  ferry-boat  on  the  riyer  Missouri,  witliin  the  limits  of  the  state  of  Missouri,  was 
not  bound  to  take  out  a  license  from  an  United  States  officer,  under  the  aet  of  con- 
gress of  7th  July,  1838.  The  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states  did  not  extend  to  a  navigation  so  perfectly  internal,  and  so 
totally  disconnected  from  commerce  out  of  the  state.  The  license  referred  to  was  one 
to  "carry  on  the  coasting  trade,"  and  that  ferry  business  had  no  connection  with  the 
coasting  trade.  It  was  admitted,  however,  that  a  coasting  trade  was  not  less  part  of 
commerce  among  the  several  states,  though  a  vessel  should  only  navigate  from  one 
port  to  another  in  the  same  state,  up  and  down  a  navigable  river,  when  such  com- 
merce was  a,  connected  and  divisible  part- of  one  general  commerce ,  between  and 
among  two  or  more  states.  But  there  was  an  eajlier  decision,  directly  contrary  to  this, 
in  Missouri,  in  the  case  of  the  United  States  v.  Jackson,  in  the  southern  district  of 
New  York,  in  November,  1841,  (N.  Y.  Legal  Observer  for  December,  1846.)  It  was 
in  that  case  adjudged,  upon  an  elaborate  discussion  of  the  subject^  that  the  act  of  con- 
gress of  7th  July,  1838,  embraced  all  vessels  of  all  descriptions,  propelled  wholly  or 
in  part  by  steam  ;  and  that  steamboats  require  to  be  licensed  or.  inspected,  without 
regard  to  the  business  they  follow,  or  the  place  they  run  between ;  and  that  steam- 
boats wholly  engaged  on  ferries  within  a  state,  and  owned  in  such  state,  are-within 
the  requisition  of  the  license  law.i 

(a)  Brown  v.  State  of  Maryland,  12  Wheaton,  419.  Wynne  v.  Wright,  1  pev.  & 
Battle's  N.  C.  Rep.  19  S.  P.  See,  also,  the  case  of  The  People  v.  Huntington,  N.  Y. 
Legal  Observer  for  May,  1846,  p.  187.  It  was  adjudged,  in  the  Ontario  Sessions,  in 
New  York,  that  a  statute  prohibiting  the  sale  of  spirituous  liquors,  to  be  drank  in  cer- 
tain places,  was  not  repugnan  t"to  the  constitution  of  the  United  States  ;  for  that  the 
power  of  congress  had  no  application  to  the  purely  internal  commerce  of  a  state,  and 
was  to  be  confined  to  the  period  of  time  during  which  the  act  of  importation,  intro- 
duction and  incorporation  of  a  foreign  commodity  into  the  mass  of  the  property  of 
the  state  was  going  on.  The  principles  involved  in  this  case  were  drawn  from  the 
decisions  of  the  federal  courts,  and  I  have  referred  to  it  principally  on  the  ground  of 
the  clear  and  able  condensation  and  review  of  the  federal  doctrine  on  the  subject,  by 
Judge  Smith,  who  presided  in  that  inferior  jurisdiction.^ 

1  The  regulation  of  the  fares  upon  a  ferry,  by  one  of  the  states  between  which  it  com- 
municates, is  the  legitimate  exercise  of  a  power  reserved  by  the  states.  Freeholders  of 
Hudson  County  v.  The  State,  4  Zabr.  718. 

2  The  constitutionality  of  the  state  license  laws  has  been  finally  settled  in  the  Supreme 
Court  of  the  United  States,  after  great  discussion,  and  the  validity  of  these  laws  estab- 
lished. License  Cases,  (Thurlowi).  Comm.  of  Massachusetts,  Fletcher  v.  State  of  Rhode 
Island,  Pierce  v.  State  of  New  Hampshire,)  5  How.  U.  S.  504,  540,  554,  586,  597,  609.  The 
license  is  alike  constitutional  and  valid,  whether  it  affects  the  sale  of  imported  or  do- 
mestic liquors.  But  the  sale  of  the  imported  liquors  by  the  importer  in  Hie  original  cash 
was  not  affected ;  if  it  had  been,  it  seems  the  decision  would  have  been  otherwise,  Pp. 
576,  577.    See  City  Council  v.  Ahrens,  4  Strobh.  241. 

When  the  importer  parts  with  the  goods  imported,  or  changes  their  condition,  his  right 
and  all  rights,  respecting  their  sale,  claimed  under  the  laws  of  the  United  States,  are  gone. 
Wynhamer  v.  The  People,  20  Barb.  567.  S.  C.  2  Parker,  C.  E.  421.  Smith  v.  People,  1 
Id.  583.    State  v.  Peckham,  3  E.  L  289. 
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by  wholesale,  bale,  or  package,  to  take  out  a  license,  and  pay 
for  it,  under  certain  penalties  or  forfeitures  for  neglect  or  refusal, 
was  repugnant  to  the  constitution  of  the  United  States,  and 
void ;  inasmuch  as  it  belonged  to  congress  to  regulate  foreign 
commerce,  and  no  state  can  lay  a  duty  on  imposts.  But  it  was 
admitted  in  that  case,  that  after  the  goods  had  become  mixed 
with,  or  incorporated  into  the  general  mass  of  the  property  of 
the  state,  they  were  liable  to  state  taxation,  (a)  The  restriction 
does  not  apply  to  goods  imported  and  in  the  hands  of  the  retail 
trader.  In  connection  with  this  subject  it  may  be  further  ob- 
served, that  by  the  constitution  of  the  United  States,  "  no  state 
shall,  without  the  consent  of  congress,  lay  any  imposts,  or 
duties  on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws  ;  and  all  such  laws 


(a)  In  Gumming  v.  Corporation  of  Savannah,  it  was  decided,  by  one  of  the  supe- 
rior courts  of  Georgia,  in  1816,  that  the  levy  of  a  tax  under  a  city  ordinance,  founded 
on  a  state  law,  on  all  goods  not  the  produce  of  the  state,  and  sold  on  commission, 
was  lawful,  as  not  being  a  duty  on  imports.  R.  M.  Charlton's  Rep.  26.  It  was  fur- 
ther decided,  in  Green  v.  The  City  of  Savannah,  lb.  368,  that  the  right  to  tax  im- 
ports as  well  as  exports,  for  the  purpose  of  executing  inspection  laws,  resided  in  the 
states.  So  it  has  been  decided  that  a  state  act,  imposing  a  duty  on  the  retailers  of 
foreign  merchandise,  was  not  repugnant  to  the  constitution  of  the  United  States, 
though  the  act  applied  as  well  to  the  importer  as  other  sellers  of  foreign  merchandise. 
Biddle  v.  The  Commonwealth,  13  Serg.  &  R.  405.  But  this  decision  may  be  con- 
sidered as  overruled  by  the  decision  in  Brown  v.  State  of  Maryland,  above  men- 
tioned, so  far  as  it  goes  to  prohibit  the  importer  from  selling  the  imported  article  in 
iuZi,  for  the  right  to  seU'is  inseparably  connected  with  the  law  permitting  importa- 
tion.i  The  act  of  Pennsylvania,  on  which  the  decision  in  S.  &  R.  was  founded,  was 
unexceptionable  as  it  originally  stood,  without  the  supplementary  amendment ;  for  it 
contained  an  exception  in  favor  of  importers  of  goods,  who  sold  them  in  the  original 
bulk  or  package  in  which  they  were  imported.^ 


1  In  Padelford  v.  Mayor,  &c.,  14  Geo.  438,  it  is  held  that  an  ordinance  imposing  a  tax  on 
the  "  gi-oss  amount  of  the  sales  of  merchandise,"  does  not  conflict  with  the  clause  of  the 
constitution  which  prohibits  states  to  lay  imports  or  duties  on  imports.  Therefore  the  tax 
was  lawfully  levied  upon  the  price  of  imported  goods,  sold  by  the  importers  in  the  origi- 
nal form. 

2  A  tax,  imposed  by  a  state  upon  all  money  or  exchange  brokers,  is  not  void  for  repug- 
nance to  the  constitutional  power  of  congress  to  regulate  commerce.  Nathan  v.  Louisiana, 
8  How.  U.  S.  tS.  Nor  is  a  tax  void,  which  is  exacted  from  the  agents  of  foreign  insurance 
companies.  People  v.  Thurber,  13  HI.  B54.  Nor  is  a  state  law,  laying  a  pro  rata  tax  upon 
the  sum  received  by  any  person,  not  domiciliated  in  the  state,  nor  being  a  citizen  of  any 
state  or  territory  of  the  Union,  as  heir,  donee,  or  legatee,  of  any  person  deceased.  Mager 
V.  Grima,  8  How.  U.  S.  490. 
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shall  be  subject  to  the  revision  and  control  of  congress."  (a) 
Inspection  laws  are  not,  strictly  speaking,  regulations  of  com- 
merce.^ Their  object  is  to  improve  the  quality  of  articles  pro- 
duced by  the  labor  of  the  country,  and  to  fit  them  for  exporta- 
tion or  for  domestic  use.  These  laws  act  upon  the  subject 
before  it  becomes  an  article  of  commerce.  Inspection  laws, 
quarantine  laws,  and  health  laws,  as  well  as  laws  for  regulating 
the  internal  commerce  of  a  state,  are  component  parts  of  the 
immense  mass  of  residuary  state  legislation,  and  over  which 
congress  has  no  direct  power,  though  it  may  be  controlled  when 
it  directly  interferes  with  their  acknowledged  powers,  {b)     It 


(a)  Constitution,  art.  1,  sec.  10.  By  act  of  congress  of  27th  February,  1801,  c.  83, 
the  assent  of  congress  was  declared  to  an  act  o£  the  legislature  of  Maryland,  ap- 
pointing a  health  ofiScer  for  the  port  of  Baltimore,  so  far  as  to  enable  the  state  to  col- 
lect a  duty  of  one  cent  per  ton  on  all  vessels  coming  into  the  district  of  Baltimore 
from  a  foreign  voyage,  for  the  purpose  intended  in  the  act.  This  act  of  congress  is 
evidence  of  the  restricted  sense  given  to  the  clause  in  the  constitution  cited  in  the 
text. 

(6)  Marshall,  C.  J.,  in  Gibbons  v.  Ogden,  9  Wheaton,  203.  In  the  case  of  The 
City  of  New  York  v.  Miln,  11  I'eters,  102,  it  was  decided,  that  a  law  of  New  Tork, 
of  February,  1824,  requiring,  under  a  penalty,  the  master  of  every  vessel  from  any 
port  out  of  the  state  to  report  in  writing,  witliin  twenty-four  hours  after  his  arrival, 
the  names,  ages  and  last  legal  settlement  of  the  passengers,  and  that  the  master  or 
owners  should  give  bond  with  sureties  to  indemnify  the  city  against  the  future 
charges  of  passengers  who  were  not  citizens,  was  not  a  regulation  of  commerce,  but 
of  police,  and  was  a  constitutional  and  valid  law.  The  case  received  a  very  elaborate 
discussion ;  but  it  is  rather  difficult,  as  I  apprehend,  to  exempt  the  New  York  law 
from  the  character  of  a  regulation  of  commerce,  or  to  withdraw  the  case  out  of  the 
reach  of  the  former  doctrines  of  the  court,  that  the  power  to  regulate  commerce  with 
foreign  nations  is,  and  necessarily  must  be,  exclusive  in  the  government  of  the  United 
States.^  In  pursuance  of  the  principle  of  this  last  decision,  it  was  held,  in  Norris  v. 
City  of  Boston,  4  Metcalf's  R.  282,  that  a  state  law  prohibiting  the  landing  of  alien 
passengers,  until  the  owner,  master,  or  consignee  of  the  vessel  paid  two  dollars  for 
each  passenger,  for  the  support  of  foreign  paupers,  was  not  repugnant  to  the  consti- 
tution of  the  United  States.  It  was  a  regulation  of  municipal  police,  and  not  of 
commerce.  So,  in  the  case  of  Worsley  v.  Second  Municipality  of  N.  0.,  9,  Robin- 
son's Louis.  R.  324,  it  has  been  adjudged,  that  an  ordinance  of  the  municipality  of 
New  Orleans,  imposing  a  wharfage  on  all  packages  landed  in  or  shipped  from  the 

1  An  act  of  Pennsylvania,  requiring  vessels  to  take  a  pilot,  under  a  penalty,  held  to  be 
constitutional.  Cooley  v.  Board  of  Wardens,  12  How.  U.  S.  299.  Tonnage  duties  cannot, 
however,  be  in  any  wise  laid  by  a  state.    Alexander  v.  Wilmington  R.  R.  Co.  3  Strobh.  594. 

2  In  virtue  of  its  police  power,  a  state  may  make  requirements  in  respect  to  navigation 
within  the  state,  additional  to  those  contained  in  an  act  of  congress  relating  to  the  coast- 
ing trade ;  and  the  state  law  is  pai-amount  in  authority,  if  it  do  not  conflict  with  the  con- 
stitution or  any  law  of  the  United  States.    Fitch  v,  Livingston,  i  Sandf.  492. 
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has  been  held, (a)  that  if  congress,  in  the  execution  of  the  power 
to  regulate  commerce,  should  pass  a  statute  controlling  state 
legislation  in  erecting  dams  over  small  navigable  creeks  where 
the  tide  ebbs  and  flows,  it  would  be  valid  and  binding.  But 
until  congress  had  actually  exercised  their  power  over  the  sub- 
ject, the  state  legislation  in  that  case  was  not  considered  as 
repugnant  to  the  power  in  congress  in  its  dormant  state  to  regu- 
late commerce.^  It  is  admitted,  however,  (&)  that  the  gr^nt  to 
congress  to  regulate  commerce  on  the  navigable  waters  of  the 
several  states,  contains  no  cession  of  territory,  or  of  public  or 


limits  of  the  same,  was  valid,  and  not  repugnant  to  the  constitution  of  the  United 
States.  Thfe  constitution  of  the  United  States  never  intended  to  authorize  congress  , 
to  interfere  with  the  laws  of  the  states  in  relation  to  wharves  and  other  instruments  of 
trade,  and  in  the  preservation  of  harbors,  &c.  A  contribution  to  defray  the  expense 
of  constructing  bridges  or  causeways,  or  removing  obstructions  in  water-courses,  and 
a  retribution  for  this  expense,  to  be  paid  by  those, who  are  benefited,  are  not  an  im- 
post, tax,  or  duty. 

Again,  in  the  case  of  Howell  v.  The  State  of  Maryland,  before  the  Court  of  Ap- 
peals, in  December,  1845,  (3  Gill,  14,)  it  was  decided,  that  a  state  tax  on  the  interest 
in  all  ships  or  other  vessels,  whether  in  or  out  of  port,  owned  by  persons  resident  of 
the  state,  was  a  valid  tax,  and  not  protected  by  the  act  of  congress  licensing  vessels, 
nor  repugnant  to  the  constitution  or  laws  of  the  United  States.' 

(a)  Willson  v.  The  Black-Bird  Creek  Marsh  Company,  2  Peters's  U.  S.  Eep.  245. 
Thompson,  J.,  11  Peters,  149,  150,  S.  P. 

(6)  Corfield  v.  Coryell,  4  Wash.  Cir.  Kep.  371. 

1  The  laws  of  New  York,  (2  Rev.  St.  Part  I.  ch.  14,  title  4,  sec.  7,  p.  445,  and  Laws  of 
1844,  ch.  316,)  authorized  the  health  commissioner  to  collect  from  the  master  of  every 
vessel  arriving  in  the  port  of  New  York,  $1  50  for  the  master  himself,  $2  for  every  cabin 
passenger,  &c.,  and  directed  the  money  so  collected  to  be  appropriated  to  the  Marine  Hos- 
pital, and  to  the  Society  for  the  Reformation  of  Juvenile  Delinquents,  &c.  A  law  of  Mas- 
sachusetts, of  1837,  ch.  238,  enacted  that  no  alien  passenger  shall  he  allowed  to  land 
without  the  payment  of  $2,  for  the  support  of  foreign  paupers.  The  validity  of  these 
laws  came  in  question  before  the  Supreme  Court  in  February,  1849,  in  Smith  v.  Turner, 
and  Norris  v.  City  of  Boston,  and  the  laws  were  declared  unconstitutional.  The  court 
held  that  they  were  regulations  of  commerce,  and  that  such  regulations  were  exclusively 
reserved  to  congress.  The  chief  justice  and  three  judges  dissented  from  the  decision, 
the  chief  justice  considering  the  laws  as  part  of  the  pauper  system  of  the  state,  and  not 
in  confliot  with  any  treaty  or  law  of  the  United  States.    7  How.  U.  S.  283. 

(In  the  last  cited  cases,  Mr.  Justice  Wayne  remarked,  that  the  case  of  New  York  v, 
Miln,  {11  Peters,  102,)  was  erroneously  reported  as  the  decision  of  the  court,  and  that 
three  judges  only  out  of  the  seven,  concurred  in  the  opinion  of  Mr.  Justice  Thompson). 
See,  also.  The  People  v.  Brooks,  4  Denio's  E.  469. 

2  States  may  authorize  the  construction  of  bridges  over  navigable  waters  within  their 
limits,  if  their  legislation  do  not  confliot  with  the  regulations  of  congress.  Commonwealth 
V.  Prop  of  New  Bedford  Bridge,  2  Gray,  339 ;  JoUy  v.  Terre  Haute  Bridge  Co.  6  McLean,  237 ; 
Columbus  Ins.  Co.  v.  Curtenius,  Id.  209 ;  Columbus  Ins.  Co.  i>:  Peoria  Bridge  Co.  Id.  70. 
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private  property ;  and  that  the  states  may  by  law  regulate  the 
use  of  fisheries  and  oyster-beds  within  the  territorial  limits, 
though  upon  navigable  waters,  provided  the  free  use  of  the 
waters  for  purposes  of  navigation  and  commercial  intercourse 
be  not  interrupted,  (a)^ 

I  have  now  finished  the  second  general  division  of 

Pi'Ofirrsss 

of  the  na-  tMs  coursc  of  lectures,  relating  to  the  government  and 
pmdence?^'  constitutional  jurisprudence  of  the  United  States. 
Though  I  have  considered  the  subject  in  a  spirit  of  free 
and  liberal  inquiry,  as  the  series  of  decisions  in  the  federal 
courts  have  been  brought  under  examination,  I  have  uniformly 
felt,  and  it  has  been  my  invariable  disposition  to  inculcate,  a 


(a)  In  the  case  of  Groves  v.  Slaughter,  15  Peters's  TJ.  S.  Eep.  449,  there  was  no 
opinion  of  the  court  on  the  question  of  the  internal  commerce  of  the  states  as  to  the 
slave-trade ;  but  two  of  the  judges  (Ch.  J.  Taney  and  Mr.  Justice  McLean)  declared 
their  opinion  to  be,  that  the  power  to  regulate  traffic  in  slaves  between  the  different 
states,  resided  in  the  states  separately  and  exclusively; — that  each  had  a  right  to 
decide  for  itself  whether, it  would  or  would  not  allow  slaves  to  be  brought  within  its 
limits  from  another  state,  either  for  sale  or  otherwise,  and  to  prescribe  the  manner 
and  mode  of  their  introduction,  and  the  conditions ; — ^that  the  constitution  did  not 
consider  slaves  as  merchandise,  and  that  the  action  and  regulation  of  the  several 
states  on  this  subject  did  not  trench  upon  the  power  of  congress  to  regulate  com- 
merce "  among  the  several  states,"  and  could  not  be  controlled  by  it.  It  may  not  be 
amiss  to  observe,  that  in  the  above  case  of  Groves  v.  Slaughter,  it  was  held,  that  the 
clause  in  the  constitution  of  the  state  of  Mississippi,  of  1832,  declaring  that  the  intro- 
duction of  slaves  into  that  state  as  merchandise  or  for  sale,  should  be  prohibited  after 
the  1st  of  May,  1833,  was  not  operative  per  se,  so  as  to  invalidate  a  contract  of  sale 
of  a  slave  introduced  in  violation  of  the  constitutional  provision,  and  that  it  was  only 
mandatory  upon  the  state  legislatui-e,  and  required  their  action  to  give  it  effect.  The 
decisions  in  the  state  courts  of  Mississippi  were  contrary,  and  they  held,  that  the  pro- 
hibition in  the  constitution  was  a  declaration  of  a  principle,  and  binding  as  a  supreme 
law,  without  the  addition  of  legislative  sanction,  and  that  a  contract  of  sale  of  a  slave 
in  violation  of  it  was  void.  This  que  tion  was  discussed  in  a  masterly  manner  by 
Ch.  J.  Sharkey,  in  the  case  of  Brien  v.  Williamson,  7  How.  Miss.  14,  decided  in  the 
High  Court  of  Errors  and  Appeals  of  the  state  of  Mississippi,  in  March,  1843,  in 
favor  of  the  construction  and  effect  already  given  to  the  constitution  of  that  state  by 
the  state  courts,  and  in  opposition  to  that  given  in  the  case  of  Groves  u.  Slaughter. 
The  case  of  Cotton  v.  Brien,  6  Robinson  Louis.  R.  115,  is  to  the  same  effect  as  the 
decision  in  Mississippi. 


1  A  law,  regulating  the  use  of  oyster-beds  within  the  territorial  limits  of  a  state,  may 
declare  and  enforce  the  forfeiture  of  a  vessel  which  violates  its  requirements,  though  the 
vessel  were  enrolled  and  licensed  for  the  coasting  trade  under  the  laws  of  the  United 
States.    Smith  v.  State  of  Maryland,  18  How.  U.  S.  71. 
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strong  sentiment  of  deference  and  respect  for  the  judicial  author- 
ities of  the  Union.  No  point  or  question  of  any  moment  touch- 
ing the  construction  of  the  powers  of  the  government, 
and  which  *  has  received  an  authoritative  determination,  *440 
has  been  intentionally  omitted.  There  are  several  im- 
portant constitutional  questions  which  remain  yet  to  be  settled  ; 
but  if  we  recur  back  to  the  judicial  annals  of  the  United  States 
since  the  year  1800,  we  shall  find  that  many  of  the  most  inter- 
esting discussions  which  had  arisen,  and  which  were  of  a  nature 
to  affect  deeply  the  tranquillity  of  the  nation,  have  auspiciously 
terminated.        * 

The  definition  of  direct  taxes  within  the  intendment  of  the 
constitution;  the  extent  of  the  power  of  congress  to  regulate 
the  power  to  establish  a  uniform  rule  of  naturalization,  and 
uniform  laws  on  the  subject  of  bankruptcies ;  the  power  of  con- 
gress over  the  militia  of  the  states ;  the  power  of  exclusive 
legislation  over  districts  and  ceded  places  ;  the  mass  of  implied 
powers  incidental  to  the  express  powers  of  congress ;  such  as 
the  power  to  institute  and  protect  an  incorporated  bank,  to  lay 
a  general  and  indefinite  embargo,  and  to  give  to  the  United 
States,  as  a  creditor,  priority  of  payment,  have  all  received 
elaborate  discussion  in  the  Supreme  Court,  and  they  have,  to  a 
certain  extent,  been  ascertained  and  defined  by  judicial  decisions. 
So,  also,  the  extent  of  the  constitutional  prohibitions  upon  the 
states  not  to  pass  ex  post  facto  laws  ;  and  not  to  pass  laws  im- 
pairing the  obligation  of  contracts ;  and  not  to  impede  or  control 
by  taxes,  or  grants,  or  any  other  exercise  of  power,  the  lawful 
authorities,  or  institutions,  or  rights  and  privileges  depending  on 
the  constitution  and  laws  of  the  United  States,  has  been  ex- 
plored and  declared,  by  a  series  of  determinations,  which  have 
contributed,  in  an  eminent  degree,  to  secure  and  consolidate  the 
Union,  and  to  elevate  the  dignity  and  enlarge  the  influence  of 
the  national  government. 

The  power  of  the  President  to  remove  all  executive  officers  in 
his  sound  discretion  has  been  settled,  not  indeed  judicially,  but 
perhaps  as  effectually  by  the  declared  sense  of  the  legislature, 
and  the  uniform  acquiescence  and  practice  of  the  govern- 
ment. The  absolute  and  uncontrollable  '  efficacy  of  the  *  441 
treaty-making  power  has  also  been  definitively  establish- 

VOL.  I.  42 
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ed,  after  a  struggle  against  it  on  the  part  of  the  house  of  repre- 
sentatives, which,  at  one  time,  threatened  to  disturb  the  very 
foundations  of  the  constitution. 

The  comprehensive  claims  of  the  judicial  power,  as  being  co- 
extensive with  all  cases  that  can  arise  under  the  constitution 
and  laws'  and  treaties  of  the  Union,  have,  in  several  instances, 
been  powerfully  and  successfully  vindicated.  The  appellate 
jurisdiction  of  the  Supreme  Court,  over  the  judgments  and 
decrees  of  the  state  courts,  under  certain  circumstances,  was 
defined  with  great  accuracy  and  precision  in  the  25th  section  of 
the  act  of  1789,  establishing  the  judicial  courts ;  and  the  free  and 
independent  exercise  of  that  jurisdiction,  so  essential  to  the 
maintenance  of  the  authority  and  efficiency  of  the  government 
of  the  United  States,  in  criminal  as  well  as  in  civil  cases,  has 
been  hitherto  happUy  sustained.  The  means  of  enforcing  obedi- 
ence, when  not  voluntarily  rendered,  to  the  decision  of  this 
appellate  jurisdiction,  have  not  been  required  to  be  practically 
applied ;  and  therefore  it  is  a  question  which  the  court  has  not 
thought  it  incumbent  on  them,  as  yet,  to  decide,  whether  the 
exercise  of  that  jurisdiction  would  permit  compulsory  process  to 
the  state  courts,  with  the  ordinary  methods  of  enforcing  process. 
The  act  of  congrSsS  (a)  provided  only  that  on  appeal  from  the 
judgment  or  decree  of  a  state  court,  the  writ  of  error  should  have 
the  same  effect  as  if  the  judgment  or  decree  had  been  rendered 
or  passed  in  a  circuit  court,  and  the  proceeding  upon  a  reversal 
should  be  the  same,  except  that  the  Supreme  Court,  instead  of 
remanding  the  cause  for  a  final  decree,  may,  at  their  discretion, 
if  the  cause  shall  have  been  once  remanded  before,  proceed  to  a 
final  decision  of  the  same,  and  award  execution.  And,  with 
respect  to  other  branches  of  the  judicial  power,  it  may 
*  442  *  be  generally  observed,  that  the  extensive  sway  pf  admi- 
ralty and  maritime  jurisdiction;  the  character  of  the 
parties  necessary  to  give  cognizance  to  the  federal  courts ;  the 
faith  and  credit  which  are  to  be  given  in  each  state  to  the  records 
and  judical  proceedings  in  every  other  state ;  the  sovereignty  of 
congress  over  all  its  territories,  without  the  bounds  of  any  partic- 
ular state ;   and  the  entire   and  supreme  authority  of  all  the 


(o)  September  24th,  1789,  sec.  25. 
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constitutional  powers  of  the  nation,  when  coming  in  collision 
with  any  of  the  residuary  or  asserted  powers  of  the  states,  have 
all  been  declared  (as  we  have  seen  in  the  course  of  these 
lectures)  by  an  authority  which  claims  our  respect  and  obe- 
dience. 

In  the  first  ten  or  twelve  years  after  the  institution  of  the 
national  judiciary,  or  from  1790  to  1801,  the  scanty  decisions  of 
the  Supreme  Court  are  almost  aU  to  be  found  in  the  third 
volume  of  Dallas's  Reports.  The  first  great  and  grave  question 
which  came  before  them  was  that  respecting  the  liability  of  a 
state  to  be  sued  by  a  private  creditor ;  and  it  is  a  little  remark- 
able that  the  court,  in  one  of  its  earliest  decisions,  should  have 
assumed  a  jurisdiction  which  the  authors  of  The  Federalist  had 
a  few  years  before  declared  to  be  without  any  color  of  founda- 
tion. During  the  period  I  have  mentioned,  the  federal  courts 
were  chiefly  occupied  with  questions  concerning  their  admiralty 
jurisdiction,  and  with  political  and  national  questions  growing 
out  of  the  revolutionary  war,  and  the  dangerous  influence  and 
action  of  the  war  of  the  French  revolution  upon  the  neutrality 
and  peace  of  our  country.  It  was  during  this  portion  of  our 
judicial  history  that  the  principles  of  the  doctrines  of  expatria- 
tion, of  ex  post  facto  laws,  of  constitutional  taxes,  and  of  the 
construction  and  obligation  of  the  treaty  of  1783,  upon  the 
rights  of  the  British  creditors,  were  ably  discussed  and  firmly 
declared. 

The  reports  of  Mr.  Cranch  commenced  with  the  year  1801, 
and  the  nine  volumes  of  those  reports  cover  the  business  of 
a  very  active  period,  down  to  the  year  1815.  The 
*  Supreme  Court  was  occupied  with  many  great  and  *  443 
momentous  questions,  and  especially  during  that  portion 
of  the  time  in  which  the  United  States  had  abandoned  their 
neutral  and  assumed  a  belligerent  character.  It  is  curious  to 
observe  in  these  reports  the  rapid  cultivation  and  complete 
adoption  of  the  law  and  learning  of  the  English  admiralty  and 
prize  courts,  notwithstanding  those  courts  had  been  the  con- 
stant theme  of  complaint  and  obloquy  in  our  political  discus- 
sions for  the  fifteen  years  preceding  the  war.  In  the  last  three 
volumes  of  Mr.  Cranch,  the  court  was  constantly  dealing  with 
great  questions,  embracing  the  rights  and  the  policy  of  nations ; 
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and  the  prize  and  maritime  law,  not  of  England  only,  but  of 
all  the  commercial  nations  of  Europe,  was  suddenly  introduced, 
and  deeply  and  permanently  interwoven  with  the  municipal 
law  of  the  United  States.  We  perceive,  also,  in  these  volumes, 
the  constant  growth  and  accumulation  of  cases  on  commercial 
law  generally,  and  relating  to  policies  of  insurance,  negotiable 
paper,  mercantile  partnerships,  and  the  various  customs  of  the 
law  merchant.  The  court  was  likewise  busy  in  discussing  and 
settling  important  principles  grSwing  out  of  the  limited  range 
of  other  matters  of  federal  cognizance,  and  relating  to  the  law 
of  evidence,  to  frauds,  trusts,  and  mortgages.  They  were 
engaged,  also,  with  the  doctrine  of  the  limitation  of  suits,  the 
contract  of  sale,  and  with  the  more  enlarged  subjects  of  domi- 
dl,  of  the  lex  loci,  of  neutrality,  and  of  the  numerous  points  of 
international  law. 

By  the  time  of  the  commencement  of  Mr.  Wheaton's  Reports, 
in  1816,  the  decisions  of  the  Supreme  Court  had  embraced  so 
many  topics  of  public  and  municipal  law,  and  those  topics  had 
been  illustrated  by  so  much  talent  and  learning,  that,  for  the 
first  time  in  the  history  of  this  country,  we  were  enabled  to  per- 
ceive the  broad  foundations  and  rapid  growth  of  a  code  of 
national  jurisprudence.  That  code  has  been  growing  and  im- 
proving ever  since,  and  it  has  now  become  a  solid  ana  magnifi- 
cent structure  ;  and  it  seems  destined  at  no  very  distant 
*  444  period  of  time,  to  cast  a  shade  *  over  the  less  eleyated, 
and  perhaps,  we  must  add,  the  less  attractive  and  ambi- 
tious systems  of  justice  in  the  several  states.  The  most  inter- 
esting part  of  Mr.  Wheaton's  Reports  are  those  which  contain 
the  examination  of  those  great  constitutional  questions  which 
we  have  been  reviewing ;  and  I  cannot  conceive  of  any  thing 
more  grand  and  imposing  in  the  whole  administration  of  human 
justice,  than  the  spectacle  of  the  Supreme  Court  sitting  in 
solemn  judgment  upon  the  conflicting  claims  of  the  national 
and  state  sovereignties,  and  tranquillizing  aU  jealous  and  angry 
passions,  and  binding  4;ogether  this  great  confederacy  of  states 
.  in  peace  and  harmony,  by  the  ability,  the  moderation,  and  the 
equity  of  its  decisions. 

There  are  several  reasons  why  we  may  anticipate  the  still 
increasing  influence  of  the  federal  government,  and  the  contin- 
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ual  enlargement  of  the  national  system  of  law  in  magnitude 
and  value.  The  judiciary  of  the  United  States  has  an  advan- 
tage over  many  of  the  state  courts,  in  the  tenure  of  the  office 
of  the  judges,  and  the  liberal  and  stable  provision  for  their  sup- 
port. The  United  States  are,  by  these  means,  fairly  entitled  to 
command  better  talents,  and  to  look  for  more  firmness  of  pur- 
pose, greater  independence  of  action,  and  brighter  displays  of 
learning.  The  federal  administration  of  justice  has  a  manifest 
superiority  over  that  of  the  individual  states,  in  consequence  of 
the  uniformity  of  its  decisions,  and  the  universality  of  their 
application.  Every  state  court  will  naturally  be  disposed  to 
borrow  light  and  aid  from  the  national  courts,  rather  than  from 
the  courts  of  other  individual  states,  which  wiU  probably  never 
be  so  generally  respected  and  understood.  The  states  are  mul- 
tiplying so  fast,  and  the  reports  of  their  judicial  decisions  are 
becoming  so  numerous,  that  few  lawyers  will  be  able  or  willing 
to  master  all  the  intricacies  and  anomalies  of  local  law,  existing 
beyond  the  boundaries  of  their  own  state.  Twenty-six  inde- 
pendent state  courts  of  final  jurisdiction  over  the  same 
questions,  arising  upon  the  same  general  *  code  of  com-  *  445 
mon  and  of  equity  law,  must  necessarily  impair  the 
symmetry  of  that  code. 

The  danger  to  be  apprehended  is,  that  students  wiU  not  have 
the  courage  to  enter  the  complicated  labyrinth  of  so  many  sys- 
tems, and  that  they  will,  of  course,  entirely  neglect  them,  and 
be  contented  with  a  knowledge  of  the  law  of  their  own  state, 
and  the  law  of  the  United  States,  and  then  resort  for  further 
assistance  to  the  never-failing  fountains  of  European  wisdom. 

But  though  the  national  judiciary  may  be  deemed  pre- 
eminent in  the  weight  of  its  influence,  the  authority  of  its  de- 
cisions, and  in  the  attraction  of  their  materials,  there  are  abun- 
dant considerations  to  cheer  and  animate  us  in  the  cultivation 
of  our  own  local  law.  The  judicial  power  of  the  United  States 
is  necessarily  limited  to  national  objects.  The  vast  field  of  the 
law  of  property,  the  very  extensive  head  of  equity  jurisdiction, 
and  the  principal  rights  and  duties  which  flow  from  our  civil 
and  domestic  relations,  fall  within  the  control,  and  we  might 
almost  say  the  exclusive  cognizance,  of  the  state  governments. 
We  look  essentially  to  the  state  courts  for  protection  to  all 
42* 
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these  momentous  interests.  They  touch,  in  their  operation, 
every  chord  of  human  sympathy,  and  control  our  best  destinies. 
It  is  their  province  to  reward  and  to  pimish.  Their  blessings 
and  their  terrors  will  accompany  us  to  the  fireside,  and  "  be  in 
constant  activity  before  the  public  eye."  The  elementary  prin- 
ciples of  the  common  law  axe  the  same  in  every  state,  and 
equally  enlighten  and  invigorate  every  part  of  our  country. 
Our  municipal  codes  can  be  made  to  advance  with  equal  steps 
with  that  of  the  nation,  in  discipline,  in  wisdom,  and  in  lustre, 
if  the  state  governments  (as  they  ought  in  all  honest  policy) 
will  only  render  equal  patronage  and  security  to  the  adminis- 
tration of  justice.  The  true  interests  and  the  permanent  firee- 
dom  of  this  country  require  that  the  jurisprudence  of  the  indi- 
vidual states  should  be  cultivated,  cherished,  and  exalted,  and 

the  dignity  and  reputation  of  the  state  authorities  sus- 
*446     tained   with    becoming  *  pride.      In  their   subordinate 

relation  to  the  United  States,  they  should  endeavor  to 
discharge  the  duty  which  they  owe  to  the  latter,  without  for- 
getting the  respect  which  they  owe  to  themselves.  In  the 
appropriate  language  of  Sir  William  Blackstone,  and  which  he 
applied  to  the  people  of  his  own  country,  they  should  be  "  loyal, 
yet  free ;  obedient,  and  yet  independent." 


PART    III. 


OF  THE  VARIOUS  SOURCES  OP  THE  MUNICIPAL 
LAW  OP  THE  SEVERAL  STATES. 


LECTURE    XX. 

OF   STATUTE   LAW. 


Municipal  law  is  a  rule  of  civil  conduct,  prescribed  by  the 
supreme  power  of  a  state.  Municipal  law,  or  the  jus  civile,  is 
thus  explained  in  the  Institutes  of  Justinian.  Quod  quisque 
populus  ipse  sibi  jus  constituit,  id  ipsius  civitatis  proprium  est, 
vocaturque  jus  civile,  quasi  jus  proprium  ipsius  civitatis.  This 
definition  is  less  precise  and  scientific  than  that  given  by  Sir 
William  Blackstone.  Municipal  law  is  composed  of  written 
and  unwritten,  or  of  statute  and  common  law.  Statute  law 
is  the  express  written  will  of  the  legislature,  rendered  authentic 
by  certain  prescribed  forms  and  solemnities. 

It  is  a  principle  in  the  English  law,  that  an  act  of  parliament, 
delivered  in  clear  and  intelligible  terms,  cannot  be  questioned, 
or  its  authority  controlled,  in  any  court  of  justice.  "  It  is,"  says 
Sir  William  Blackstone,  "  the  exercise  of  the  highest  authority 
that  the  kingdom  acknowledges  upon  earth."  When  it  is  said 
in  the  books,  that  a  statute  contrary  to  natural  equity  and  rea- 
son, or  repugnant,  or  impossible  to  be  performed,  is  void,  the 
cases  are  understood  to  mean,  that  the  courts  are  to  give  the 
statute  a  reasonable  construction.  They  will  not  readily  pre- 
sume, out  of  respect  and  duty  to  the  lawgiver,  that  any  very 
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unjust  or  absurd  consequence  was  within  the  contemplation  of 
the  law.  But  if  it  should  happen  to  be  too  palpable  in  its  direc- 
tion to  admit  of  but  one  construction,  there  is  no  doubt 
*448  in  the  English  law  as  to  the  binding  *  efficacy  of  the 
statute.  The  wiU  of  the  legislature  is  the  supreme  law 
of  the  land,  and  demands  perfect  obedience,  (a) 

But  while  we  admit  this  conclusion  of  the  English  law,  we 
cannot  but  admire  the  intrepidity  and  powerful  sense  of  justice 
which  led  Lord  Coke,  when  chief  justice  of  the  K.  B.,  to  declare, 
as  he  did  in  Doctor  Bonham's  case,  (&)  that  the  common  law 
doth  control  acts  of  parliament,  and  adjudges  them  void,  when 
against  common  right  and  reason.  The  same  sense  of  justice 
and  freedom-  of  opinion  led  Lord  Chief  Justice  Hobart,  in  Day 
V.  Savage,  (c)  to  insist  that  an  act  of  parliament,  made  against 
natural  equity,  as  to  make  a  man  judge  in  his  own  case,  was 
void ;  and  induced  Lord  Chief  Justice  Holt  to  say,  in  the  case 
of  the  City  of  London  v.  Wood,  [d)  Ihat  the  observation  of  Lord 
Coke  was  not  extravagant,  but  was  a  very  reasonable  and  true 
saying.  Perhaps  what  Lord  Coke  said  in  his  Reports  on  this 
point,  may  have  been  one  of  the  many  things  that  King 'James 
alluded  to,  when  he  said,  that  in  Coke's  Reports  there  were 
many  dangerous  conceits  of  his  own  uttered  for  law,  to  the  pre- 
judice of  the  crown,  parliament,  and  subjects,  (e) 

Laws  re-  The  principle  in  the  English  government,  that  the 
the^coQsti-  parliament  is  omnipotent,  does  not  prevail  in  the 
tutionvoid.  United  States;  though,  if  there  be  no  constitutional 
objection  to  a  statute,  it  is  with  us  as  absolute  and  uncontrolla- 
ble as  laws  flowing  from  the  sovereign  power,  under  any  other 
form  of  government.  But  in  this,  and  all  other  countries  where 
there  is  a  written  constitution,  designating  the  powers  and 
duties  of  the  legislative,  as  well  as  of  the  other  departments  of 
the  government,  an  act  of  the  legislature  may  be  void  as 
"449  being  against  the  constitution.  *  The  law  with  us  must 
conform,  in  the  first  place,  to  the  constitution  of  the 


(a)  1  Blacks.  Com.  91,  160,  186.     Christian's  note  to  1  Blacks.  Com.  41. 
(6)  8  Co.  118. 

(c)  Hob.  Eop.  87. 

(d)  12  Mod.  Rep.  687. 

(e)  Bacon's  Works,  vol.  vi.  p.  128. 
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United  States,  and  then  to  the  subordinate  constitution  of  its 
particular  state,  and  if  it  infringes  the  provisions  of  either,  it  is 
so  far  void.i  The  courts  of  justice  have  a  right,  and  are  in  duty- 
bound,  to  bring  every  law  to  the  test  of  the  constitution,  and  to 
regard  the  constitution,  first  of  the  United  States,  and  then  of 
their  own  state,  as  the  paramount  or  supreme  law,  to  which 
every  inferior  or  derivative  power  and  regulation  must  conform.^ 
The  constitution  is  the  act  of  the  people,  speaking  in  their 
original  character,  and  defining  the  permanent  conditions  of  the 
social  alliance ;  and  there  can  be  no  doubt  on  the  point  with  us, 
that  every  act  of  the  legislative  power,  contrary  to  the  true 
intent  and  meaning  of  the  constitution,  is  absolutely  null  and 
void.  The  judicial  department  is  the  proper  power  in 
the  government  to  determine  whether  a  statute  be  or  the  Judioi- 
be  not  constitutional.  The  interpretation  or  construe-  Se  them 
tion  of  the  constitution  is  as  much  a  judicial  act,  and  ^°'  ' 
requires  the  exercise  of  the  same  legal  discretion,  as  the  inter- 
pretation or  construction  of  a  law.  To  contend  that  the  courts 
of  justice  must  obey  the  requisitions  of  an  act  of  the  legislature, 
when  it  appears  to  them  to  have  been  passed  in  violation  of  the 
constitution,  would  be  to  contend  that  the  law  was  superior  to 
the  constitution,  and  that  the  judges  had  no  right  to  look  into 
it,  and  regard  it  as  a  paramount  law.  ft  would  be  rendering 
the  power  of  the  agent  greater  than  that  of  his  principal,  and  be 
declaring,  that  the  will  of  only  one  concurrent  and  coordinate 
department  of  the  subordinate  authorities  under  the  constitu- 
tion, was  absolute  over  the  other  departmentsj'and  competent 
to  control,  according  to  its  own  wUl  and  pleasure,  the  whole 
fabric  of  the  government,  and  the  fundamental  laws  on  which  it 


1 A  case  in  Pennsylvania  has  been  recently  decided,  involving  an  important  political 
principle;  the  court  held  that  a  statute,  authorizing  the  citizens  of  certain  counties  to  de- 
cide by  ballot  whether  the  sale  of  spirituous  liquors  should  be  continued  in  said  counties, 
was  unconstitutional,  as  being  a  delegation  of  legislative  power  not  permitted  by  the  con- 
stitution, and  contrary  to  the  theory  of  the  government.  Parlcer  v.  Commonwealth, 
6  Barr's  E.  507.  So  in  New  Yorli,  an  act,  establishing  free  schools,  which  had  been  sub- 
mitted by  the  legislature  to  the  popular  vote,  was  declared  to  be  not  a  law.  Thorne  v. 
Cramer,  15  Barb.  S.  C.  112.    Bradley  v.  Baxter,  id.  122.    Barto  v.  Himrod,  i  Seld.  483. 

2  But  in  order  to  give  theUnited  States  courts  jurisdiction,  the  statute,  of  which  the 
validity  is  questioned,  must  have  been  passed  by  a  sttUe — a  member  of  the  Union.  If  other 
public  bodies  encroach  upon  the  Union,  redress  must  be  sought  in  an  exercise  of  some 
other  powers  of  the  government.    Scott  v.  Jones,  5  How.  U.  S.  343. 
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rested.     The  attempt  to  impose  restraints  upon  the  exercise  of 
the  legislative  power  would  be  fruitless,  if  the  constitutional 

provisions  were  left  without  any  power  in  the  govern- 
*450    ment  to  guard  *  and  enforce  them.     From  the  mass  of 

powers  necessarily  vested  in  the  legislature,  and  the 
active  and  sovereign  nature  of  those  powers ;  for  the  numerous 
bodies  of  which  the  legislature  is  composed,  the  popular  sympa- 
thies which  it  excites,  and  its  immediate  dependence  upon  the 
people  by  the  means  of  frequent  periodical  elections,  it  follows 
that  the  legislative  department  of  the  government  will  have  a 
decided  superiority  of  influence.  It  is  constantly  acting  upon 
all  the  great  interests  in  society,  and  agitating  its  hopes  and 
fears.  It  is  liable  to  be  constantly  swayed  by  popular  prejudice 
and  passion,  and  it  is  difficult  to  keep  it  from  pressing  with  in- 
jurious weight  upon  the  constitutional  rights  and  privileges  of 
the  other  departments.  An  independent  judiciary,  venerable  by 
its  gravity,  its  dignity  and  its  wisdom,  and  deliberating  with 
entire  serenity  and  moderation,  is  peculiarly  fitted  for  the  ex- 
alted duty  of  expounding  the  constitution,  and  trying  the  valid- 
ity of  statutes  by  that  standard.  It  is  only  by  the  free  exercise 
of  this  power  that  comrts  of  justice  are  enabled  to  repel  assaults, 
and  to  protect  every  part  of  the  government,  and  every  member 
of  the  community,  from  undue  and  destructive  innovations  upon 
their  chartered  rights,  (a)  ^ 


(a)  M.  De  Tocqneville  is  of  opinion,  that  if  the  free  institutions  of  America  are  to 
be  destroyed,  it  will  be  owing  to  the  tyranny  of  majorities,  driving  minorities  to  des- 
peration. The  majority  constitutes  public  opinion,  which  becomes  a  tyrant,  and  con- 
trols freedom  of  discussion  and  independence  of  mind.  This  is  his  view  of  the  ques- 
tion, and  English  writers  on  the  institutions  of  society  in  this  country  hare  expressed 
the  same  opinion.  If  there  was  no  check  upon  the  tyranny  of  legislative  major- 
ities, the  prospect  before  us  would  be  gloomy  in  the  extreme.  But  in  addition  to  the 
indirect  checks  of  the  liberty  of  the  press,  and  of  popular  instruction,  and  of  manners. 


1  A  resolution  by  the  legislature  of  Tennessee,  that  a  criminal  should  be  discharged  by 
a  court,  was  held  to  be  an  unwarranted  assumption  of  power  on  the  part  of  the  legislature, 
and  void.  State  v.  Fleming,  7  Humph.  B.  152.  Nor  may  the  legislature  grant  a  new  trial, 
or  direct  the  court  to  order  it.    De  Chastellux  v.  Fairchild,  15  Penn.  18. 

Courts  will  not  inquire  collaterally  into  the  constitutionality  of  legislative  enactments; 
State  V.  Rich,  20  Mis.  393.  Miller  v.  State,  3  Ohio  St.  476;  and  only  that  part  of  a 
statute  which  is  repugnant  to  the  constitution  shall  be  declared  void.  Fisher  ».  McGirr, 
1  Gray,  1. 
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It  has  accordingly  become  a  settled  principle  in  the  legal 
polity  of  this  country,  that  it  belongs  to  the  judicial  power,  as 
a  matter  of  right  and  of  duty,  to  declare  every  act  of  the  legis- 
lature, made  in  violation  of  the  constitution,  or  of  any  provision 
of  it,  null  and  void.  The  progress  of  this  doctrine,  and  the 
manner  in  which  it  has  been  discussed  and  established,  is  worthy 
of  notice.  It  had  been  very  ably  examined  in  The  Federalist,  (a) 
and  its  solidity  vindicated  by  unanswerable  arguments ;  but  it 
was  not  until  the  year,  1792  that  it  seems  to  have  received  a 
judicial  consideration.^ 

In  Hal/burn's  case,  which  came  before  the  Circuit  Court  of 
the  United  States  for  the  district  of  New  York,  in  April,  1791, 
the  judges  proceeded  with  the  utmost  delicacy  and 
*  caution  to  declare  an  act  of  congress,  assigning  minis-  *451 
terial  duties  to  the  circuit  courts,  to  be  unconstitutional. 
The  court  laid  down  the  position,  that  congress  cannot  consti- 
tutionally assign  to  the  judicial  power  any  duties  which  are 
not  strictly  judicial ;  and  that  the  act  in  question  was  not  obli- 
gatory upon  the  court.  But  they  nevertheless  proceeded,  volun- 
tarily and  ex  gratia,  as  commissioners,  to  execute  the  duties  of 
the  act. 


religion,  and  local  institutions,  there  are  fundamental  rights  declared  in  the  constitu- 
tions, and  there  are  constitutional  checks  upon  the,  arbitrary  will  of  majorities,  con- 
fided to  the  integrity  and  independence  of  the  judicial  department.  M.  De  Tocqne- 
ville  seems  to  be  deeply  impressed  with  the  dangers  in  a  democracy,  of  the  corrupting 
and  controlling  power  of  disciplined  faction,  and  well  he  may  be.  The  most  danger- 
ous and  tyrannical  of  all  crafts  is  party  or  political  craft.  The  equal  rights  of  a  minor 
party  are  disregarded  in  the  animated  competitions  for  power ;  and  if  it  were  not  for 
the  checks  and  barriers  to  which  I  have  alluded,  they  would  fall  a  sacrifice  to  the  pas- 
sions of  fierce  and  vindictive  majorities.  See  Tocqueville's  De  la  Democratie  en 
Amerique,  torn.  ii.  c.  1.5.  The  whole  work  is  interesting,  startling,  profound,  liberal, 
and  instructive.  The  author  is  remarkably  fearless,  candid,  and  unprejudiced  in  his 
discussions  and  reflections, 
(a)  No.  78. 


1  A  writer  in  the  U.  S.  Law  Magazine  for  June,  1850,  p.  563,  claims  for  North  Carolina 
the  honor  of  first  establishing,  by  a  judicial  decision,  the  right  of  the  judiciary  to  decide 
upon  the  constitutionality  of  an  act  of  the  legislature.  He  refers  to  a  case  in  1  Martin's 
N.  C.  Eep.  48,  decided  in  1787. 

This  periodical,  established  in  New  York  in  1850,  by  John  Livingston,  Esq.,  is  conducted 
with  ability,  and  will  be  found  useful  to  the  profession.  It  contains  a  digest  of  cases,  and 
elaborate  essays — original  and  selected — on  legal  topics. 
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In  Pennsylvania  and  North  Carolina,  the  circuit  courts  of  the 
United  States,  within  those  districts,  equally  held  the  act  not 
binding  upon  them,  because  the  legislature  had  no  right  or 
power  to  assign  to  them  duties  not  judicial ;  but  they  were  not 
so  accommodating  as  the  Circuit  Court  of  New  York,  for  they 
declined  to  act  under  the  law  in  any  capacity,  (a) 

In  1792,  the  Supreme  Court  of  South  Carolina,  in  the  case 
of  Bowman  v.  Middleton,  (b)  went  further,  and  set  aside  an  act 
of  the  colony  legislature,  as  beiilg  against  common  right  and 
the  principles  of  magna  charta,  for  it  took  away  the  freehold  of 
one  man  and  vested  it  in  another,  without  any  compensation, 
or  any  previous  attempt  to  determine  the  right.  They  declared 
the  act  to  be  ipso  facto  void,  and  that  no  length  of  time  could 
give  it  validity.  This  was  not  strictly  a  question  arising  upon 
any  special  provision  of  the  state  constitution  ;  but  the  court 
proceeded  upon  those  great  fundamental  principles  which  sup- 
port all  government  and  property,  and  which  have  been  supposed 
by  many  judges  in  England  to  be  sufficient  to  check  and  control 
the  regulations  of  an  act  of  parliament.  The  next  case  in 
which  the  power  of  the  judiciary  to  disregard  or  set  aside  a 
statute  for  being  repugnant  to  the  constitution,  was  one  that 
came  before  Judge  Paterson,  at  Philadelphia,  in  April,  1795.  (c) 
He  asserted  the  duty  of  the  court,  and  the  paramount 
*452     authority  *of  the  constitution,  in  remarkably  clear  and 

decided  language.  That  was  a  case  of  an  act  of  Penn-  . 
sylvania,  which  he  held  to  be  unconstitutional,  and  not  binding. 
He  insisted  that  the  constitution  was  certain  and  fixed,  and 
contained  the  permanent  will  of  the  people,  and  was  the  supreme 
law,  and  paramount  to  the  power  of  the  legislature,  and  could 
only  be  revoked  or  altered  by  the  authority  that  made  it ;  that 
the  legislature  was  the  creature  of  the  constitution,  and  owed 
its  existence  to  the  constitution,  and  derived  its  powers  from 
the  constitution,  and  all  its  acts  must  be  conformable  to  it,  or 
else  they  wiU  be  void. 

The  same  question  afterwards  arose  before  the  Supreme 
Court  of  South  Carolina,  in  the  case  of  lAndsay  v.  75ie  Charles- 


(a)  2  DaUas,  410,  411,  412.  (6)  1  Bay,  252. 

(c)  Van  Home  v.  Dorrance,  2  Dallas,  304. 
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ton  Commissioners,  (a)  and  the  power  of  the  legislature  to  take 
private  property  for  necessary  public  purposes,  as  for  a  public 
street,  was  freely  discussed ;  and  though  the  judges  were  equally 
divided  on  the  question  whether  it  was  a  case  in  which  the 
party  was  entitled  to  compensation,  those  who  held  him  so 
entitled,  held  also,  that  the  law  was  unconstitutional  and  inop- 
erative until  the  compensation  was  made.  The  judges,  in 
exercising  that  high  authority,  claimed  to  be  only  the  adminis- 
trators of  the  public  will ;  and  the  law  was  void,  not  because 
the  judges  had  any  control  over  the  legislative  power,  but 
because  the  wiU  of  the  people,  declared  in  the  constitution,  was 
paramount  to  that  of  their  representatives  expressed  in  the  law. 
In  Whittington  v.  Polk,  (b)  it  was  decided,  in  1802,  by  the  gen- 
eral court  of  Maryland,  with  great  clearness  and  force,  that  an 
act  of  the  legislature,  repugnant  to  the  constitution,  was  void, 
and  that  the  courts  had  a  right  to  determine  when  it  was  so 
void. 

Hitherto  this  question,  as  we  have  seen,  was  confined  to  some 
of  the  state  courts,  and  to  the  subordinate  or  circuit  courts  of 
the  United  States.  But  in  Marbury  v.  Madison,  (c)  the 
subject  was  brought  under  the  consideration  *of  the  Su-  *453 
preme  Court  of  the  United  States,  and  received  a  clear 
and  elaborate  discussion.  The  power  and  duty  of  the  judiciary 
to  disregard  an  unconstitutional  act  of  congress,  or  of  any  state 
legislature,  were  declared,  in  an  argument  approaching  to  the 
precision  and  certainty  of  a  mathematical  demonstration. 

The  question,  said  the  chief  justice,  was,  whether  an  act  re- 
pugnant to  the  constitution,  can  become  a  law  of  the  land,  and 
it  was  one  deeply  interesting  to  the  United  States.  The  powers 
of  the  legislature  are  defined  and  limited  by  a  written  constitu- 
tion. But  to  what  purpose  is  that  limitation,  if  those  limits 
may  at  any  time  be  passed  ?  The  distinction  between  a  gov- 
ernment with  limited  and  unlimited  powers  is  abolished,  if  those 
limits  do  not  confine  the  persons  on  whom  they  are  imposed, 
and  if  acts  prohibited,- and  acts  allowed,  are  of  equal  obligation. 
If  the  constitution  does  not  control  any  legislative  act  repugnant 


(a)  2  Bay,  38.  (6)  1  Harr.  &  Johns.  Maryland  Eep.  236. 

(c)  1  Cranch,  137. 
VOL.  I.  43 
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to  it,  then  the  legislature  may  alter  the  constitution  by  an  ordi- 
nary act.  The  theory  of  every  government,  with  a  written  con- 
stitution, forming  the  fundamental  and  paramount  law  of  the 
nation,  must  be,  that  an  act  of  the  legislature  repugnant  to  the 
constitution  is  void.  If  void,  it  cannot  bind  the  courts,  and 
oblige  them  to  give  it  effect ;  for  this  would  be  to  overthrow  in 
fact,  what  was  established  in  theory,  and  to  make  that  operative 
in  law  which  is  not  law.  It  is  the  province  and  the  duty  of  the 
judicial  department  to  say  what  the  law  is  ;  and  if  two  laws 
conflict  with  each  other,  to  decide  on  the  operation  of  each.  So, 
if  the  law  be  in  opposition  to  the  constitution,  and  both  apply 
to  a  particular  case,  the  court  must  either  decide  the  case  con- 
formably to  the  law,  disregarding  the  constitution,  or  conforma- 
bly to  the  constitution,  disregarding  the  law.  If  the  constitution 
be  superior  to  an  act  of  the  legislature,  the  courts  must  decide 
between  these  conflicting  rules,  and  how  can  they  close  their, 
eyes  on  the  constitution,  and  see  only  the  law  ? 

This  great  question  may  be  regarded  as  now  finally  settled, 

and  I  consider  it  to  be  one  of  the  most  interesting 
*  454    *  points  in  favor  of  constitutional  liberty,  and  of  the 

security  of  property,  in  this  country,  that  has  ever  been 
judicially  determined,  (a)  There  never  was  any  doubt  or  difii- 
culty  in  New  York,  in  respect  to  the  competency  of  the  courts 
to  declare  a  statute  unconstitutional,  when  it  clearly  appeared 
to  be  so.     Thus,  in  the  case  of  "The  People  v.  Piatt,  (b)  the  Su- 

•(a)  See  decisions  in  the  state  courts  to  the  same  point,  in  1  N.  H.  Eep.  199.  12 
Serg.  &  Eawle,  330,  339.  Charlton's  Eep.  176.  1  Harr.  &  Johns.  236.  1  Hayw.  28. 
2  Hayw.  310,  374.  1  Murphy,  58.  3  Desauss.  476.  1  Eep.  Const.  C.  S.  C.  267. 
Le  Breton  v.  Morgan,  16  Martin's  Louis.  Eep.  138.  Hoke  v.  Henderson,  4  Dev.  N.  C. 
Sup.  Court  Eep.  7.  When  a  law  requires  a  constitutional  majority,  of  more  than  a 
mere  numeral  majority,  the  courts  of  justice  may  look  beyond  the  law  into  the  pro- 
ceedings of  the  legislature,  to  see  that  the  prerequisites  have  been  complied  with,  and 
that  it  has  passed  by  the  constitutional  majorities.  The  State  v.  McBride,  4  Missouri 
Eep.  303.  But  this  last  point  was  left  in  doubt,  in  B.  and  N.  F.  Eailroad  v.  City  of 
Buffalo,  5  Hill's  N.  Y.  Eep.  209.1 

(6)  17  Johns.  Eep.  195. 

1  In  De  Bow  v.  The  People,  1  Denio,  9,  it  is  held  that  the  judges,  in  declaring  what  the 
law  is,  may  and  should,  if  need  be,  examine  the  engrossed  bills  on  file  in  the  office  of  the 
secretary  of  state,  or,  it  seems,  may  consult  the  journals  of  the  houses;  and  see  Purdy  v. 
People,  4  HUl,  384;  Com.  Bank  of  Buffalo  v.  Sparrow,  2  Denio,  97;  Spangler  v.  Jaooby, 
14  111.  297;  People  v.  Supervisors,  4  Seld.  317. 
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preme  Court  held,  that  certain  statutes  affecting  the  right  of  Z. 
Piatt,  and  his  assigns,  to  the  exclusive  enjoyment  of  the  river 
Saranac,  were  in  violation  of  vested  rights  under  his  patent,  and 
so  far  the  court  held  them  to  be  unconstitutional,  inoperative, 
and  void.  The  control  which  the  judicial  power  of  the  state 
had,  until  the  year  1823,  over  the  passing  of  laws,  by  the  insti- 
tution of  the  coimcil  of  revision,  anticipated,  in  a  great  degree, 
the  necessity  of  this  exercise  of  duty.  A  law  containing  uncon- 
stitutional provisions  was  not  likely  to  escape  the  notice  and 
objection  of  the  council  of  revision ;  and  the  records  of  that 
body  will  show,  that  many  a  bill,  which  had  heedlessly  passed 
the  two  houses  of  the  legislature,  was  objected  to  and  defeated, 
on  constitutional  grounds.  The  records,  to  which  I  refer,  are 
replete  with  the  assertion  of  salutary  and  sound  principles  of 
public  law  and  constitutional  policy,  and  they  will  forever  re- 
main a  monument  of  the  wisdom,  firmness,  and  integrity  of  the 
council,  (a) 

A  statute,  when  duly  made,  takes  effect  from  its 

'  ^  .  When    a 

date,  when  no  time  is  fixed,  and  this  is  now  the  settled  statute  takes 
rule.'     It  was  so  declared  by  the  Supreme  Court  of  the 
United  States  in  Matthews  v.  Zane,  (b)  and  it  was  like- 
wise so  adjudged  in  *the  Circuit  Court  in  Massachusetts,     *455 
in  the  case  of  The  brig  Ann.  (c)     I  apprehend  that  the 
same  rule  prevails  in  the  courts  of  the  several  states,  and  that  it 


(a)  An  act  of  congress  having  given  to  the  secretary  of  the  treasury  the  right  of 
appeal  from  the  collector  of  the  customs,  on  his  decision  relative  to  unascertained  du- 
ties, or  duties  paid  under  a  protest,  it  was  held,  that  the  aggrieved  merchant  was  con- 
fined to  that  remedy,  and  could  not  sustain  a  suit  at  law  against  the  collector.  Gary 
V.  Curtis,  3  How.  U.  S.  236.  The  strong  objection  to  the  decision  is,  that  it  takes  the 
final  construction  of  statute  law  from  the  established  courts,  and  places  it  in  an  execu- 
tive officer,  holding  at  the  pleasure  of  the  President.  It  is  the  common-law  right  of 
the  citizen  to  appeal  to  the  courts,  on  the  authority  of  laws,  and  to  seek  there  redress 
from  wrong  and  oppression.  The  decision  of  the  same  court,  in  Bend  v.  Hoyt,  13 
Peters,  263,  recognized  principles  that  seem  to  be  at  variance  with  the  above  decision. 

(b)  7  Wheaton,  164. 

(c)  1  Gallison,  62.  The  same  rule  is  declared  in  New  Jersey  by  statute.  Elmer's 
Digest,  534. 


1  The  time  when  an  act  approved  and  signed  by  the  President  takes  effect,  can  properly 
appear  only  from  the  act  itself.  It  goes  into  opeiation  the  day  on  which  it  is  approved, 
and  has  relation  to  the  first  moment  of  that  day.    In  re  Welman,  20  Vermont  K.  663. 
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cannot  be  admitted  that  a  statute  shall,  by  any  fiction  or  rela- 
tion, have  any  eifect' before  it  was  actually  passed.  A  retroac- 
tive statute  wotild  partake  in  its  character  of  the  mischiefs  of  an 
ex  post  facto  law,  as  to  all  cases  of  crimes  and  penalties ;  and  in 
every  other  case  relating  to  contracts  or  property,  it  would  be 
against  every  sound  principle.  It  would  come  within  the-reach 
of  the  doctrine,  that  a  statute  is  not  to  have  a  retroapective 
effect ;  and  which  doctrine  was  very  much  discussed  in  the  case 
of  Dash  V.  Van  Kleeck,  (a)  and  shown  to  be  founded,  not  only 
in  English  law,  but  on  the  principles  of  general  jurisprudence.(6) 
A  retrospective  statute,  affecting  and  changing  vested  rights,  is 
very  generally  considered,  in  this  country,  as  founded  on  uncon- 
stitutional principles,  and  consequently  inoperative  and  void.(c)' 
But  this  doctrine  is  not  understood  to  apply  to  remedial  statutes, 
which  may  be  of  a  retrospective  nature,  provided  they  do  not 
impair  contracts,  or  disturb  absolute  vested  rights,  and  only  go 
to  confirm  rights  already  existing,  and  in  furtherance  of  the 
remedy,  by  curing  defects,  and  adding  to  the  means  of 
*456     *  enforcing  existing  obligations,  (c?)     Such  statutes  have 


(a)  7  Johns.  Eep.  477. 

(b)  Nemo  potest  mutare  consilium  suum  in  alterius  injuriam,  Dig.  50,  17,  75.  Taylor's 
Elements  of  the  Civil  Law,  168.  Code,  1,  14,  7.  Bracton,  1,  4,  fo.  228.  Code  Na- 
poleon, art.  2. 

(c)  Tennessee  Bill  of  Rights,  sec.  20.  New  Hampshire  Bill  of  Rights,  art.  23. 
Osborne  v.  Huger,  1  Bay,  179.  Ogden  v.  Blackledge,  2  Cranch,  272.  Bedford  v. 
Shilling,  4  Serg.  &  Rawle,  401.  Duncan,  J.,  in  Eakin  v.  Raub,  12  Ibid.  363-372. 
Society  v.  Wheeler,  2  Gallison,  105.  Washington,  J.,  in  Society  for  Propagating  the 
Gospel  V.  New  Haren,  8  Wheaton,  493.  Merrill  v.  Sherburne,  1  New  Hampshire  Rep. 
199.  Ward  v.  Barnard,  1  Aiken,  121.  Brunswick  v.  Litchfield,  2  Greenleaf,  28. 
Proprietors  of  Ken.  Pur.  u.  Laboree,  Ibid.  275.  Story,  J.,  in  Wilkinson  v.  Leland,  2 
Peters's  U.  S.  Rep.  657,  658.  Lewis  u.  Brackenridge,  1  Blackford's  Ind.  Rep.  220. 
Jones  V.  Wootten,  1  Han-ington's  Del.  R.  77.  Forsyth  v.  Marbury,  R.  M.  Charlton's 
Rep.  333.  Boyce  v.  Holmes,  2  Ala.  R.  n.  s.  54.  Williamson  v.  Field,  2  Sandford's 
Oh.  E.  534.  # 

(d)  Duncan,  J.,  in  Underwood  v.  Lilly,  10  Serg.  &  Rawle,  101.  Tate  v.  Stoolzfoos, 
16  Ibid.  35.  Bleakney  v.  P.  &  M.  Bank,  17  Ibid.  64.  Hepburn  v.  Curts,  7  Watts, 
300.  Poster  v.  Essex  Bank,  16  Mass.  Rep.  245.  Locke  v.  Dane,  9  Ibid.  360.  Ori- 
ental Bank  v.  Preese,  18  Maine  R.  109.  Townsend  v.  Townsend,  Peck's  Tenn.  Rep. 
16,17.     Ibid,  266.     State  t.  Bermudez,  22  Louisiana  R.  355.    In .  Patin  w.  Prejean 

1  If  statutes  are  not  in  terms  retrospective,  they  will  not  receive  that  effect  by  construc- 
tion, where  injustice  would  be  thereby  produced.  Danks  v.  Quackenbush,  3  Denio  K. 
594.    Hooker  v.  Hooker,  10  Smedes  &  Marsh.  R.  599. 
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been  held  val^d  -when  clearly  just  and  reasonable,  and  con- 
ducive to  the  general  welfare,  even  though  they  might  oper- 
ate in  a  degree  upon  existing  rights,  as  a  statute  to  confirm 
former  marriages  defectively  celebrated,  or  a  sale  of  lands  defec- 
tively made  or  acknowledged.'  The  legal  rights  affected  in  those 
cases  by  the  statutes,  were  deemed  to  have  been  vested  subject 
to  the  equity  existing  against  them,  and  which  the  statutes  re- 


7  Louis.  Rep.  301,  it  was  admitted,  that  rights  acquired  under  a  contract  could  not  be 
affected  or  modified  by  a  subsequent  statute ;  but  then  it  was  said  that  the  means  of 
enforcing  or  insuring  the  enjoyment  of  such  rights  might  be  extended  or  restricted 
by  the  legislature,  as  circumstances  might  require.  This  is  a  loose  and  dangerous  ad- 
mission. The  language  of  the  Supreme  Court  of  New  York,  in  Butler  v.  Palmer, 
1  Hill,  325,  is  equally  so  ;  and  it  seems  to  be  there  conceded,  that  the  legislature  has 
unlimited  power  to  interf»e  with  rested  rights,  unless  they  be  saved  by  some  restric- 
tion to  be  found  in  the  federal  or  state  constitution  ! !  ^  Ch.  J.  Marshall,  in  Sturges  v. 
Crowninshield,  4  Wheaton,  200,  207,  spoke  on  this  subject  in  a  general  and  latitudi- 
nary  manner,  which  was  rather  hazardous.  He  says,  that  the  distinction  between  the 
obligation  of  a  contract  and  the  remedy  given  to  enforce  that  obligation,  exists  in  the 
nature  of  things,  and  that  without  impairing  the  obligation  of  the  contract,  the  remedy 
may  be  modified  as  the  wisdom  of  the  nation  shall  direct.  Imprisonment  of  the  debtor 
is  no  part  of  the  contract,  and  he  may  be  released  from  imprisonment  by  the  legisla- 
ture, without  impairing  the  obligation.  So,  statutes  of  limitation  relate  to  the  reme* 
dies.  It,  however,  seems  to  me,  that  to  lessen  or  take  away  from  the  extent  and  effi- 
cacy of  the  remedy  to  enforce  the  contract,  legally  existing  when  the  contract  was 
made,  impairs  its  value  and  obligation.  The  Supreme  Court  of  the  United  States,  in 
Mason  v.  Haile,  12  Wheaton,  378,  adopted  and  established  the  above  dictum  of  Ch.  J. 
Marshall,  but  not  without  a  frank  and  just  objection  on  the  part  of  Mr.  Justice  Wash- 
ington. He  observed,  that  the  great  and  intelligible  principle  upon  which  the  cases  of 
Sturges  V.  Crowninshield  and  Ogden  v.  Saunders  were  decided  was,  that  a  retrospective 
state  law,  so  far  as  it  operated  to  discharge  or  vary  the  terms  of  an  existing  contract, 
impaired  its  obligation,  and  that  a  prospective  law  in  its  operation  had  not  that  effect ; 
and  in  the  last  case  cited  this  principle  was  subverted,  and  the  distinction  between 
retrospective  and  prospective  laws,  in  their  application  to  contracts,  disregarded,  and 
that  to  aboUsh  imprisonment  for  debt,  and  apply  it  to  existing  contracts,  impaired 
their  obligation.  In  the  subsequent  case  of  Jackson  v.  Lamphire,  3  Peters,  280,  it 
was  observed,  that  state  legislatures  had  the  undoubted  right  to  pass  recording  acts, 
by  which  the  elder  grantee  should  be  postponed  to  a  younger,  if  the  prior  deed  was 
not  recorded  within  a  limited  time.  They  have  the  like  power  to  pass  limitation  laws 
affecting  the  time  of  the  remedy  on  existing  contracts. 

1  So  an  act  was  held  valid,  which  remedied  defects  and  informalities  in  the  constitution 
of  a  banking  corporation,  by  declaring  that  the  bank  should  be  deemed  to  have  been  well 
organized.    Syracuse  City  Bank  v.  Davis,  16  Barb.  188. 

2  The  legislative  power  of  a  state  is  only  limited  by  a  constitutional  prohibition  of  ex 
post  facto  laws,  and  of  laws  impairing  the  obligations  of  contract.  Baltimore  &  S.  R.  E. 
Co.  V.  Nesbit,  10  How.  U.  S.  395.  Wilson  v.  Hardesty,  1  Maryland  Ch.  R.  66.  MoLeod  v. 
Burroughs,  9  Georgia,  213. 

43  * 
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cognized  and  enforced,  (a)  But  the  cases  cannot  be  extended 
beyond  the  circumstances  on  which  they  repose,  without  putting 
in  jeopardy  the  energy  and  safety  of  the  general  principles,  (b) 

The  English  rule  formerly  was,  that  if  no  period  was  fixed  by 
the  statute  itself,  it  took  effect  by  relation,  from  the  first  day  of 
the  session  in  which  the  act  was  passed,  and  which  might  be 
some  weeks,  if  not  months,  before  the  act  received  the  royal 
sanction,  or  even  before  it  had  been  introduced  into  parha- 


(a)  Goshen  v.  Stonington,  4  Conn.  Rep.  209.  Wilkinson  v.  Leland,,  2  Peters's  U. 
S.  Eep.  627.  Langdon  v.  Strong,  2  Vermont  Eep.  234.  Watson  i;.  Mercer,  8  Pe- 
ters's  TJ.  S.  Eep.  88.    3  Story's  Com.  on  the  Constitution,  267. 

(6)  Retrospective  laws,  as  used  in  the  constitutions  of  Tennessee,  North  Carolina, 
and  Maryland,  mean  laws  impairing  the  obligation  of  contracts.  Peck's  Tenn.  Eep. 
17.  The  Supreme  Court  of  the  United  States,  in  Satterlee  v.  Matthewson,  2  Peters, 
413,  and  in  Watson  v.  Mercer,  8  Ibid.  110,  declared  that  the  constitution  of  the  United 
States  did  not  prohibit  the  states  from  passing  retrospective  laws,  divesting  antecedent 
vested  rights  of  property,  provided  such  laws  did  not  impair  the  obligation  of  con- 
tracts, or  partake  of  the  character  of  ex  post  facto  laws.  The  same  doctrine  was  de- 
clared by  the  chief  justice  of  the  United  States,  in  Charles  Eiver  Bridge  v.  Warren 
Bridge,  11  Peters,  539,  540.  But  though  the  constitution  of  the  United  States  does 
%ot  reach  such  state  laws,  they  remain,  nevertheless,  to  be  in  most  cases  strongly  con- 
demned, as  being  contrary  to  right  and  justice.^ 

It  seems  to  be  settled,  as  the  sense  of  the  courts  of  justice  in  this  country,  that  the 
legislature  cannot  pass  any  declaratory  law,  or  act  declaratory  of  what  the  law  was  be- 
fore its  passage,  so  as  to  give  it  any  binding  weight  with  the  courts.  It  is  only  evi- 
dence of  the  sense  of  the  legislature  as  to  the  preexisting  law.  ( See  the  case  of  the 
acts  alluded  to,  post,  vol.  ii.  pp.  23,  24.)  The  powers  of  government  in  this  counti'y 
are  distributed  in  departments,  and  each  department  is  confined  within  its  constitu- 
tional limits.  The  power  that  makes,  is  not  the  power  to  construe  the  law.  That 
latter  trust  belongs  to  the  judicial  department  exclusively.  Kent,  Ch.  J.,  in  Jackson 
V.  Phelps,  3  Caines,  69.  Ogden  v.  Blackledge,  2  Cranch,  272.  Jones  b.  Wootten, 
1  Harrington's  Del.  E.  77.  Field  v.  The  People,  2  Scammon's  lU.  Eep.  79.  Cotton 
V.  Brien,  6  Eobinson's  Louis.  E.  115.  When  Lord  Bacon  composed  his  admirable 
aphorisms,  De  Fontibus  Juris,  he  assumed  the  proposition  that  declaratory  statutes 
communicated  an  interpretation  that  was  as  efBcacious  as  if  it  had  been  contemporaiy 
with  the  passage  of  the  statute.  But  in  his  age,  the  partition  of  power  among  depart- 
ments was  not  accurately  understood,  or  precisely  defined,  or  constitutionally  limited ; 
and  he  held,  notwithstanding,  that  they  ought  not  to  be  passed,  except  in  cases  in 
which  a  retrospective  operation  to  a  statute  would  be  just — leges  declaratorias  ne  ordi- 
nato,  nisi  in  casibus,  uhi  legis  eum  justicia  retrospicere  possint.  Bacon's  Works,  vol.  vii. 
450.     Aphorism,  51. 


'  By  art.  ii,  ^  28,  of  the  present  constitution  of  Ohio,  "  the  general  assembly  shall  have 
no  power  to  pass  retroactive  laws."  The  constitution  of  Tennessee  contains  a  similar 
provision. 
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ment.  (a)  This  was  an  extraordinary  instance  of  the  doctrine 
of  relation,  working  gross  injustice  and  absurdity ;  and  yet  we 
find  the  rule  declared  and  uniformly  adhered  to,  from  the  time 
of  Henry  VI.  (b)  AU  the  judges  agreed,  in  the  case  of  Partridge 
V.  Strange,  in  the  6th  Edward  VI.,  (c)  that  the  statute'  was  to 
be  accounted  in  law  a  perfect  act  from  the  first  day  of 
the  session  ;  and  all  persons  *  were  to  be  punished  for  an  *  457 
offence  done  against  it  after  the  first  day  of  the  session, 
unless  a  certain  time  was  appointed  when  the  act  should  take 
effect.  In  the  case  of  The  King  v.  Thurston,  {d)  this  doctrine 
of  carrying  a  statute  back  by  relation  to  the  first  day  of  the 
session,  was  admitted  in  the  K.  B. ;  though  the  consequence  of 
it  was  to  render  an  act  murder,  which  would  not  have  been  so 
without  such  relation.  The  case  of  The  Attorney- General  v. 
Panter,  (e)  is  another  strong  instance  of  the  application  of  this 
rigorous  and  unjust  rule  of  the  common  law,  even  at  so  late  and 
enlightened  a  period  of  the  law  as  the  year  1772.  An  act  for 
laying  a  duty  on  the  exportation  of  rice  thereafter  to  be  ex- 
ported, received  the  royal  assent  on  the  29th  of  June,  1767,  and 
on  the  10th  of  June  of  that  year  the  defendants  had  exported 
rice.  After  the  act  passed,  a  duty  of  one  hundred  and  fifteen 
pounds  was  demanded  upon  the  prior  exportation,  and  it  was 
adjudged,  in  the  Irish  court  of  exchequer,  to  be  payable.  The 
cause  was  carried  by  appeal  to  the  British  house  of  lords,  on  the 
ground  of  the  palpable  injustice  of  punishing  the  party  for  an 
act  innocent  and  lawful  when  it  is  done  ;  but  the  decree  was 
affirmed,  upon  the  opinion  of  the  twelve  judges,  that  the  statute, 
by  legal  relation,  commenced  from  the  first  day  of  the  session. 
The  K.  B.,  also,  in  Latless  v.  Holmes,  (/)  considered  the  rule  to 
be  too  well  settled  to  be  shaken,  and  that  the  court  could  not 
take  notice  of  the  great  hardship  of  the  case.  The  voice  of 
reason  at  last  prevailed ;  and  by  the  statute  of  33  Geo.  III.  c.  13, 
it  was  declared,  that  statutes  are  to  have  effect  only  from  the 
time  they  receive  the  royal  assent;  and  the  former  rule  was 
abolished,  to  use  the  words  of  the  statute,  by  reason  of  "  its 
great  and  manifest  injustice." 

(a)  4  Inst.  25.  (6)  33  Hen.  VI.  18.    Bro.  Exposition  del  Terms,  33. 

(c)  1  Plow.  79.  {d)  1  Lev.  Eep.  91.  (e)  6  Bro.  P.  C.  553. 

(/)  4  Term  Eep.  660. 
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There  is  a  good  deal  of  hardship  in  the  rule  as  it  now  stands, 
both  here  and  in  England ;  for  a  statute  is  to  operate 

*  458     from  the  very  day  it  passes,  if  the  law  itself  does  not  '  es- 

tablish the  time.  It  is  impossible,  in  any  state,  and 
particularly  in  such  a  wide-spread  dominion  as  that  of  the 
United  States,  to  have  notice  of  the  existence  of  the  law,  until 
some  time  after  it  has  passed.  It  would  be  no  more  than  rea- 
sonable and  just,  that  the  statute  should  not  be  deemed  to 
operate  upon  the  persons  and  prdperty  of  individuals,  or  impose 
pains  and  penalties  for  acts  done  in  contravention  of  it,  until 
the  law  was  duly  promulgated.  The  rule,  however,  is  deemed 
to  be  fixed  beyond  the  power  of  judicial  control,  and  no  time  is 
allowed  for  the  publication  of  the  law  before  it  operates,  when 
the  statute  itself  gives  no  time.  Thus,  in  the  case  of  The  brig 
Ann,  [a)  the  vessel  was  libelled  and  condemned  for  sailing  from 
Newburyport,  in  Massachusetts,  on  the  12th  of  January,  180&, 
contrary  to  the  act  of  congress  of  the  9th  of  January,  1808, 
though  it  was  admitted  the  act  was  not  known  in  Newburyport 
on  the  day  the  brig  sailed.  The  court  admitted  that  the  objec- 
tion to  the  forfeiture  of  the  brig  was  founded  on  the  principles 
of  good  sense  and  natural  equity ;  and  that  unless  such  time  be 
allowed  as  would  enable  the  party,  with  reasonable  diligence,  to 
ascertain  the  existence  of  the  law,  an  innocent  man  might  be 
punished  in  hi^  person  and  property,  for  an  act  which  was  inno- 
cent, for  aught  he  knew,  or  could  by  possibility  have  known, 
when  he  did  it.  (6) 

The  code  Napoleon  (c)  adopted  the  true  rule  on  this  subject. 
It  declared,  that  laws  were  binding  from  the  moment  their  pro- 
mulgation could  be  known,  and  that  the  promulgation  should 
be  considered  as  known  in  the  department  of  the  imperial  resi- 
dence one  day  after  that  promulgation,  and  in  each  of  the 

*  459     other  departments  of  the  French  empire  *  after  the  expi- 

ration of  the  same  space  of  time,  augmented  by  as  many 
days  as  there  were  distances  of  twenty  leagues  between  the 

(a)  1  Gallison,  62. 

(6)  Judge  Livingston,  in  1810,  held  that  the  embargo  law  of  December,  1807,  did 
not  operate  upon  a  vessel  which  sailed  from  Georgia  on  the  15th  January,  1808,  be- 
fore notice  of  the  act  had  anived.     1  Paine's  Eep.  23. 

(c)  Art.  1. 
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seat  of  government  and  the  place.  The  New  York  Revised 
Statutes  (a)  have  also  declared  the  very  equitable  rule,  that 
every  law,  unless  a  different  time  be  prescribed  therein,  takes 
effect  throughout  the  state,  on,  and  not  before  the  20th  day  after 
the  day  of  its  final  passage.  (6) 

If  the  statute  be  constitutional  in  its  character,  and  has  duly 
gone  into  operation,  the  next  inquiry  is,  respecting  its  meaning ; 
and  this  leads  us  to  a  consideration  of  the  established  rules  of 
construction,  by  which  its  sense  and  operation  are  to  be  under- 
stood. 

There  is  a  material  distinction  between  public  and    Acts  pub- 

.  lio  and  pn- 

pnvate  statutes,  and  the  books  abound  with  cases  ex-  vate. 
plaining  this  distinction  in  its  application  to  particular 
statutes.  It  is  sometimes  difficult  to  draw  the  line  between  a 
public  and  private  act,  for  statutes  frequently  relate  to  matters 
and  things  that  are  partly  public  and  partly  private.  The  most 
comprehensive,  if  not  the  most  precise  definition  in  the  English 
books  is,  that  public  acts  relate  to  the  kingdom  at  large,  and 
private  acts  concern  the  particular  interest  or  benefit  of  certain 
individuals,  or  of  particular  classes  of  men.  (c)  Generally 
speaking,  statutes  are  public ;  and  a  private  statute  may  rather 
be  considered  an  exception  to  a  general  rule.  It  operates  upon 
a  particular  thing  or  private  persons.  It  is  said  not  to  bind  or 
include  strangers  in  interest  to  its  provisions,  and  they  are  not 
bound  to  take  notice  of  a  private  act,  even  though  there  be  no 
general  saving  clause  of  the  rights  of  third  persons.  This  is  a 
safe  and  just  rule  of  construction  ;  and  it  was  adopted  by  the 
English  courts  in  very  early  times,  and  does  great  credit  to  their 
liberality  and  spirit  of  justice,  {d)  It  is  supported  by  the  opin- 
ion of  Sir  Matthew  Hale,  in  Lucy  v.  Levington,  (e)  where  he 


(a)  Vol.  i.  157,  sec.  12. 

(6)  By  the  Revised  Statutes  of  Massachusetts,  in  1836,  it  is  the  thirtieth  day  after, 
and  by  the  constitution  of  Mississippi,  as  declared  in  1833,  it  is  sixty  days  thereafter.! 

(c)  Dwarris  on  Statutes,  464.     Gilbert  on  Ev.  39. 

{d)  37  Hen.  VI.  15.  Bro.  Parliament,  pi.  27.  Boswell's  case,  25  and  26  Eliza, 
cited  in  Barringtou's  case,  8  Co.  138,  a. 

(e)  1  Vent.  175. 

'  By  art.  iv.  §  20,  of  the  constitution  of  Michigan,  no  act  shall  take  effect  until  ninety 
days  after  the  end  of  the  session  in  which  it  is  passed. 
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lays  down  the  rule  to  be,  that  though  every  man  be  so  far  a 
party  to  a  private  act  of  parliament,  as  not  to  gainsay  it,  yet  he 

is  not  so  far  a  party  as  to  give  up  his  interest.  To  take 
*  460    the  '  case  stated  by  Sir  Matthew  Hale,  suppose  a  statute 

recites,  that  whereas  there  was  a  controversy  concerning 
land  between  A.  amd  B.,  and  enacts  that  A.  shall  enjoy  it,  this 
would  not  bind  the  interest  of  third  persons  in  that  land,  because 
they  are  not  strictly  parties  to  the  act,  but  strangers,  and  it 
would  be  manifest  injustice  that*the  statute  should  affect  them, 
This  rule,  as  to  the  limitation  of  the  operation  of  private  stat- 
utes,  was  adopted  by  the  Supreme  Court  of  New  York,  and 
afterwards  by  the  Court  of  Errors,  in  Jackson  v.  Catlin.  {a)  It 
is  Hkewise  a  general  rule,  in  the  interpretation  of  statutes  limit- 
ing rights  and  interests,  not  to  construe  them  to  embrace  the 
sovereign  power  or  government,  unless  the  same  be  expressly 
named  therein,  or  intended  by  necessary  implication,  {by   There 


(a)  2  Johns.  Eep.  263.     8  Johns.  Rep.  520,  S.  C. 

(6)  1  Blacks.  Com.  261.  Comyn's  Dig.  tit.  Parliament,  E.  8.  The  King  ».  Allen, 
15  East.  333.  The  King  v.  Inhabitants  of  Cumberland,  6  Term,  194.  Story,  J.,  2 
Mason's  Rep.  314.  Commonwealth  v.  Baldwin,  1  Watt's  Penn.  R.  54.  The  People 
a,  Rossiter,  4  Cowen,  143.  United  States  v.  Hewes,  TJ.  S.  D.  C.  for  Pennsylvania, 
February,  1840,  Crabbe's  R.  307.  In  cases  of  grants  by  the  king,  in  virtue  of  his 
prerogative,  the  old  rule  was  said  to  be,  that  nothing  passed  without  clear  and  deter- 
minate words,  and  the  grant  was  construed  most  strongly  against  the  grantee,  though 
the  rule  was  otherwise  as  to  private  grants.  Stanhope's  case.  Hob.  243.  Turner  and 
Atkyns  B.,  Hard.  309.  Bro.  Abr.  Patent,  pi.  62.  2  Blacks.  Com.  347.  But  the  rule 
was  and  is  to  be  taken  with  much  qualification,  and  applied  to  doubtful  cases,  where 
a  choice  is  fairly  open  without  any  violation  of  the  apparent  objects  of  the  grant. 
This  was  the  doctrine  in  Sir  John  Molyn's  case,  (6  Co.  5,)  where  it  was  held,  that 
the  king's  grant  should  be  taken  beneficially  for  the  honor  of  the  king  and  the  relief 
of  the  subject;  and  Lord  Coke  observed  in  that  case,  on  the  gravity  or  wisdom  of  the 
ancient  sages  of  the  law,  who  construed  the  king's  grants  beneficially,  so  as  not  to 
make  any  strict  or  literal  construction  in  subversion  of  such  grants.  He  also  observed, 
in  his  commentary  on  the  statute  of  quo  warranto,  (18  Ed.  I.  2  Inst.  496,  497,)  that 
the  king's  patents,  not  only  of  liberties,  but  of  lands,  tenements,  and  other  things, 
should  have  no  strict  or  narrow  interpretation  for  the  overthrowing  of  them ;  but  a 
liberal  and  favorable  construction  for  the  making  of  them  available  in  law,  usque  ad 
plenitudinem,  for  the  honor  of  the  king.    And  it  was  always  conceded  in  the  cases. 


1  State  V.  Milburn,  9  Gill,  105.  But  though  not  expressly  named,  the  state  is  not.  ex- 
empted, in  virtue  of  its  sovereignty,  from  the  operation  of  laws  passed  for  the  maintenance 
of  religion,  the  advancement  of  learning,  or  the  support  of  the  poor.  Gladney  i>.  Deavors, 
11  Geo.  79. 
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is  another  material  distinction  in  respect  to  public  and  private 
statutes'.  The  courts  of  justice  are  bound,  ex  officio,  to  take 
notice  of  public  acts  without  their  being  pleaded,  for  they  are 
part  of  the  general  law  of  the  land,  which  all  persons,  and  par- 
ticularly the  judges,  are  presumed  to  know.  Public  acts  cannot 
be  put  in  issue  by  plea.  Nul  tiel  record  cannot  be  pleaded  to  a 
public  statute ;  the  judges  are  to  determine  the  existence  of 
them  from  their  own  knowledge,  {a)  But  they  are  not  bound 
to  take  notice  of  private  acts,  unless  they  be  specially  pleaded, 
and  shown  in  proof,  by  the  party  claiming  the  effect  of  them. 
In  England  the  existence  even  of  a  private  statute  cannot  be 
put  in  issue  to  be  tried  by  a  jury  on  the  plea  of  nul  tiel  record, 
though  this  may  be  done  in  New  York  under  the  Revised 
Statutes.  (&) 

that  if  the  grant  was  declared  to  be  made  ex  certa  scientia  et  mero  motu,  they  were  to 
be  construed  beneficially  for  the  grantee,  according  to  the  intent  expressed  in  the 
grant,  and  according  to  the  common  understanding  and  proper  signification  of  the 
words.  Alton  Wood's  case,  1  Co.  40,  b.  In  the  case  of  Sutton's  Hospital,  (10  Co. 
27,)  the  doctrine  was,  that  a  grant  for  a  charitable  purpose  is  taken  most  fayorablyfor 
the  object,  and  that  the  usual  incidents  to  a  corporation  are  held  to  be  tacitly  annexed 
to  the  charter. 

And  if  the  royal  grant  was  not  in  a  case  of  mere  bounty  or  donation,  but  one 
founded  upon  a  valuable  consideration,  the  stern  rule  never  applies,  and  the  grant  is 
expounded  as  a  private  grant,  favorable  for  the  grantee,  or  rather  according  to  its  fair 
meaning,  for  the  grant  is  a  contract  See  a  clear  and  full  view  of  the  ancient  law  on 
the  construction  of  royal  grants,  by  Mr.  Justice  Story,  in  his  opinion  in  Charles  River 
Bridge  v.  Warren  Bridge,  11  Peters,  589-598.     See,  also,  infra,  vol.  ii.  556. 

In  addition  to  the  restrictions  which  the  common  law  has  imposed  upon  the  opera- 
tion of  private  statutes,  they  are  usually  laid  under  special  checks  by  legislative  rules, 
or  by  law,  as  to  the  notice  requisite  before  a  private  bill  can  be  introduced.  See  the 
notice  requisite  on  the  application  to  the  legislature  of  New  York  for  private  purposes, 
N.  y.  R.  S.  3d  edit.  vol.  i.  p.  161.  The  constitution  of  New  York  (art.  7,  sec.  9,)  re- 
quires the  assent  of  two  thirds  of  the  members  elected  to  each  house,  to  every  bill 
appropriating  public  moneys  or  property  for  private  purposes.^  So  the  legislature  of 
North  Carolina  is  prohibited  by  their  constitution,  as  amended  in  1835,  from  passing 
any  private  law,  without  thirty  days  previous  notice  of  application  for  the  law.  The 
caution,  checks,  and  course  of  proceedings,  in  the  English  parliament,  on  passing  pri- 
vate bills,  are  detailed  at  large,  and  with  great  precision  and  accuracy,  in  May's  Trea- 
tise upon  the  Law  and  Proceedings  of  Parliament,  pp.  383-460. 

(a)  The  Prince's  case,  8  Co.  28,  a. 

(6)  Dwarris  on  Statutes,  520.    Trotter  v.  Mills,  6  Wendell,  512. 

1  This  provision  of  the  constitution  of  1821,  is  not  continued  in  the  constitution  of  1846. 
See  arts.  3d  and  7th  of  the  present  constitution  of  New  York  for  the  provisions  affecting 
the  passage  of  acts  of  the  legislature. 
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Euies  for  "^^6  title  of  the  act  and  the  preamble  to  the  act  are, 
tation'o?"^^  strictly  speaking,  no  parts  of  it.  (ay  They  may  serve  to 
statutes.  show  the  general  scope  and  purport  of  the  act,  and 
the  inducements  which  led  to  its  enactment.  They  mayj 
at  times,  aid  in  the  construction  of  it ;  (b)  but  generally 
they  are  loosely  and  carelessly  inserted,  and  are  not  safe  exposi- 
tors of  the  law.  The  title  frequently  alludes  to  the  subject 
matter  of  the  act  only  in  general  or  sweeping  terms,  or  it 
alludes  only  to  a  part  of  the  mtiltifarious  matter  of  which  the 
statute  is  composed.  The  constitution  of  New  Jersey,  in  1844, 
has  added  a  new  and  salutary  check  to  multitudinous  matter, 
by  declaring  (c)  that  every  law  shall  embrace  but  one  object, 
and  that  shall  be  expressed  in  the  title.  So  also  in  New  York, 
by  the  revised  constitution  of  1846,  art.  8,  §  16,  no  private  or 
local  bill  shall  embrace  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title.*  The  title,  as  it  was  observed  in  United 
States  V.  Fisher,  (d)  when  taken  in  connection  with  other 
"461  parts,  may  *  assist  in  removing  ambiguities  where  the 
intent  is  not  plain ;  for  when  the  mind  labors  to  discover 
the  intention  of  the  legislature,  it  seizes  every  thing,  even  the 
title,  from  which  aid  can  be  derived.  So  the  preamble  may  be 
resorted  to  in  order  to  ascertain  the  inducements  to  the  making 
of  the  statute ;  but  when  the  words  of  the  enacting  clause  are 
clear  and  positive,  recourse  must  not  be  had  to  the  preamble. 
Notwithstanding  that  Lord  Coke  (e)  considers  the  preamble  as 
a  key  to  open  the  understanding  of  the  statute,  Mr.  Barrington, 


(a)  The  King  v.  Williams,  1  W.  Blacks.  Eep.  95.  Mills  v.  Wilkins,  6  Mod.  62. 
(6)  Sutton's  Hospital,  10  Co.  23,  24,  b.  Boulton  v.  Bull,  2  H.  Blacks.  465,  500. 
(c)  Art.  4,  sec.  7.  {d)  2  Cranch,  386. 

(e)  Co.  Litt.  79,  a. 


1  Ogden  V.  Strong,  2  Paine  C.  C.  584. 

2  The  constitutions  of  Ohio,  Missouri,  Iowa,  Indiana,  Michigan,  Georgia,  and  other 
states,  contain  a  similar  provision.  It  has  been  decided,  in  the  latter  state,  that  so  much 
only  of  every  statute  as  contains  matter  different  from  what  is  expressed  ui  the  title  will 
be  void.  Mayor  of  Savannah  v.  State,  4  Geo.  26.  The  purpose  of  the  requirement  is, 
that  neither  the  legislature  nor  the  public  may  be  misled  by  the  title ;  and  statutes  are  to 
be  reasonably  construed  with  a  reference  to  this  intent.  Sun  Mutual  Ins.  Co.  v.  Mayor, 
4  Seld.  241;  Guilford  v.  Cornell,  18  Barb,  615,  640;  Conner  ».  Mayor,  1  Seld.  286;  Davis 
V.  State,  7  Maryl.  151;  Belleville  E.  R.  Co.  v.  Gregory,  15  111.  20. 
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in  his  Observations  on  the  Statutes,  (a)  has  shown  by  many  in- 
stances, that  a  statute  frequently  recites  that  which  is  not  the 
real  occasion  of  the  law,  or  states  that  doubts  existed  as  to  the 
law,  when,  in  fact,  none  had  existed.  The  true  rule  is,  as  was 
declared  by  Mr.  J.  Buller  and  Mr.  J.  Grose,  in  Crespigny  v. 
Wittenoom,  (b)  that  the  preamble  may  be  resorteH  to  in  restraint 
of  the  generality  of  the  enacting  clause,  when  it  would  be  in- 
convenient if  not  restrained,  or  it  may  be  resorted  to  in  expla- 
nation of  the  enacting  clause,  if  it  be  doubtful.  This  is  the 
whole  extent  of  the  influence  of  the  title  and  preamble  in  the 
construction  of  the  statute.^  The  true  meaning  of  the  statute 
is  generally  and  properly  to  be  sought  from  the  body  of  the  act 
itself.  But  such  is  the  imperfection  of  human  language,  and 
the  want  of  technical  skill  in  the  makers  of  the  law,  that  stat- 
utes often  give  occasion  to  the  most  perplexing  and  distressing 
doubts  and  discussions,  arising  from  the  ambiguity  that  attends 
them.  It  requires  great  experience,  as  well  as  the  command  of 
a  perspicuous  diction,  to  frame  a  law  in  such  clear  and  precise 
terms  as  to  secure  it  from  ambiguous  expressions,  and  from  all 
doubt  and  criticisms  upon  its  meaning. 

It  is  an  established  rule  in  the  exposition  of  statutes,  that  the 
intention  of  the  lawgiver  is  to  be  deduced  from  a  view  of 
the  whole,  and  of  every  part  of  a  statute,  taken  and 
*  compared  together,  (c)  The  real  intention,  when  accu-  *462 
rately  ascertained,  will  always  prevail  over  the  literal 
sense  of  terms,  [d)  When  the  expression  in  a  statute  is  special 
or  particular,  but  the  reason  is  general,  the  expression  should  be 
deemed  general,  (e)  Scire  leges,  non  hoc  est  verba  earum  tenere 
sed  vim  ac  potestatem,  and  the  reason  and  intention  of  the  law- 
giver win  control  the  strict  letter  of  the  law,  when  the  latter 


(o)  p.  300.  (6)  4  Term  Eep.  793. 

(c)  Co.  Litt.  381,  a.    Marshall,  Ch.  J.,  12  Wheaton,  332.    Mason  v.  Finch,  2  Scam- 
mon's  m.  E.  224. 

(d)  Thompson,  Ch.  J.,  in  The  People  v.  TJtica  Ins.  Co.  15  Johnson,  380.    Whitney 
V.  Whitney,  14  Mass.  R.  92. 

(e)  10  Co.  101,  b. 

1  The  value  of  the  preamble  as  an  aid  in  construing  a  treaty,  is  considered  in  Little  v. 
Watson,  32  Maine  R.  214.    Its  averments  are  to  be  regarded  as  admitted  truths. 

VOL.  I.  44 
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would  lead  to  palpable  injustice,  contradiction,  and  absurdity. 
This  was  the  doctrine  of  Modestinus,  Scsevola,  Paulus,  and 
Ulpianus,  the  most  illustrious  commentators  on  the  Roman 
law.  (a)  When  the  words  are  not  explicit,  the  intention  is  to 
be  collected  from  the  context,  from  the  occasion  and  necessity 
of  the  law,  from  the  mischief  felt,  and  the  objects  and  the 
remedy  in  view ;  and  the  intention  is  to  be  taken  or  presumed, 
according  to  what  is  consonant  to  reason  and  good  discre- 
tion, {by  These  rules,  by  which  the  sages  of  the  law,  accord- 
ing to  Plowden,  (c)  have  ever  been  guided  in  seeking  for  the  in- 
tention of  the  legislature,  are  maxims  of  sound  interpretation, 
which  have  been  accumulated  by  the  experience,  and  ratified 
by  the  approbation  of  ages. 

The  words  of  a  statute,  if  of  common  use,  are  to  be  taken 
in  their  natural,  plain,  obvious,  and  ordinary  signification  and 
import  ;(d)  and  if  technical  words  are  used,  they  are  to  be 
taken  in  a  technical  sense,  unless  it  clearly  appears  from  the 
context,  or  other  parts  of  the  instrument,  that  the  words  were 
intended  to  be  applied  diflFerently  from  their  ordinary  or  their 
legal  acceptation,  (e)  The  current  of  authority  at  the  present 
day,  said  Mr.  Justice  Bronson,  (/)  is  in  favor  of  reading  statutes 
according  to  the  natural  and  most  obvious  import  of  the  lan- 
guage, without  resorting  to  subtle  and  forced  constructions,  for 


(a)  Dig.  1,  3,  17.  Ibid.  lib.  27,  1,  13,  2.  Mdedicta  interpretatio  quas  corrodit  vis- 
cera texti. — Lord  Coke. 

(6)  10  Co.  57,  b.  3  Co.  7.  Plowd.  10,  57,  350,  363.  Eyre,  Ch.  J.,  in  Boulton  v, 
Bull,  2  H.  Blacks.  490.     Marshall,  Ch.  J.,  9  Wheaton,  189. 

(c)  Plowd.  205. 

\d)  Story,  J.,  1  Wheaton,  326.    Lord  Tenterden,  2  B.  &  Aid.  522. 

(e)  Certainty  to  a  certain  intent  in  general,  is  ordinarily  sufficient  in  the  construc- 
tion of  statutes.  The  words  are  to  be  taken  in  the  sense,  say  the  judges  in  Vennont, 
that  would  convey  the  meaning  required,  to  all  men  of  ordinary  discernment  alike, 
and  that  may  be  called  certain  without  recurring  to  possible  facts  which  do  not  appear. 
Fairlee  v.  Corinth,  9  Vermont  Eep.  269. 

(/)  20  Wendell,  561.  In  Mallan  v.  May,  13  Meeson  &  Welsby,  511,  the  ordinary 
rule  of  construction  was  declared  to  be,  that  words  were  to  be  construed  according  to 
their  strict  and  primary  acceptation,  unless  from  the  context  of  the  instrument,  and 
the  intention  of  the  parties,  to  be  collected  from  it,  they  appear  to  be  used  in  a  dif- 
ferent sense,  or  unless  in  their  strict  sense  they  are  incapable  of  being  carried  into 
effect. 

'  See  Barker  v.  Esty,  19  Vermont  E.  131. 
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the  purpose  of  either  limiting  or  extending  their  operation.'  A 
saving  clause  in  a  statute  is  to  be  rejected,  when  it  is  directly 
repugnant  to  the  purview  or  body  of  the  act,  and  could  not 
stand  without  rendering  the  act  inconsistent  and  destructive  of 
itself,  (o)  Lord  Coke,  in  Alton  Wood^s  case,  (b)  gives  a  partic- 
ular illustration  of  this  rule,  by  a  case  which  would  be  false 
doctrine  with  us,  but  which  serves  to  show  the  force  of  the  rule. 
Thus,  if  the  manor  of  Dale  be  by  express  words  given  by  statute 
to  the  king,  saving  the  right  of  all  persons  interested  therein,  or 
if  the  statute  vests  the  lands  of  A.  in  the  king,  saving  the 
rights  of  A.,  the  interest  of  the  owner  is  not  *  saved,  *463 
inasmuch  as  the  saving  clause  is  repugnant  to  the  grant ; 
and  if  it  were  allowed  to  operate,  it  would  render  the  grant 
void  and  nugatory.  But  there  is  a  distinction  in  some  of  the 
books  between  a  saving  clause  and  a  proviso-  in  the  statute, 
though  the  reason  of  the  distinction  is  not  very  apparent.  It 
was  held  by  all  the  barons  of  the  exchequer,  in  the  case  of  The 
Attorney- General  v.  TTie  Governor  and  Company  of  Chelsea 
Water  Works,  (c)  that  where  the  proviso  of  an  act  of  parlia- 
ment was  directly  repugnant  to  the  purview  of  it,  the  proviso 
should  stand,  and  be  held  a  repeal  of  the  purview,  because  it 
speaks  the  last  intention  of  the  lawgiver.^  It  was  compared  to 
a  wiU,  in  which  the  latter  part,  if  inconsistent  with  the  former, 
supersedes  and  revokes  it.  But  it  may  be  remarked  upon  this 
case  of  Fitzgibbon,  that  a  proviso  repugnant  to  the  purview  of 
the  statute,  renders  it  equally  nugatory  and  void  as  a  repugnant 
saving  clause;  and  it  is  difficult  to  see  why  the  act  should  be' 
destroyed  by  the  one,  and  not  by  the  other,  or  why  the  proviso 
and  the  saving  clause,  when  inconsistent  with  the  body  of  the 


(a)  Plowd.  565.    8  Taunt.  Rep  13-18.  (6)  1  Co.  47,  a. 

(c)  Fitz.  Rep.  195.    4  Geo.  II. 


'  "  It  is  a  role,  (says  Burton,  J.,)  in  the  construction  of  statutes,  that  in  the  first  instance, 
the  grammatical  sense  of  the  words  is  to  be  adhered  to.  If  that  is  contrary  to,  or  incon- 
sistent with  any  expressed  intention,  or  any  declared  purpose  of  the  statute,  oi-,  if  it 
would  involve  any  absurdity,  repugnance,  or  inconsistency  in  its  different  provisions,  the 
grammatical  sense  must  then  be  modified,  extended,  or  abridged,  so  far  as  to  avoid  such 
an  inconvenience,  but  no  further."  Warburton  v.  Loveland,  1  Hud.  &  Brooke,  (Irish,)  648. 
Toldervy  v.  Colt,  1  M.  &  W.  264. 

2  Townsend  v.  Brown,  4  Zabr.  80. 
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act,  should  not  both  of  them  be  equally  rejected,  (a)  There  is 
also  a  technical  distinction  between  a  proviso  and  an  exception 
in  a  statute.  If  there  be  an  exception  in  the  enacting  clause 
of  a  statute,  it  must  be  negatived  in  pleading ;  but  if  there  be 
a  separate  proviso,  that  need  not,  and  the  defendant  must  show 
it  by  way  of  defence,  {by 

Several  acts  in  pari  materia,  and  relating  to  the  same  subject, 
are  to  be  taken  together,  and  compared,  in  the  construction  of 
them,  because  they  are  considered  as  having  one  object  in  view, 
and  as  acting  upon  one  system.  This  rule  was  declared  in  the 
cases  of  Rex  v.  Loxdale,  and  the  Earl  of  Ailesbury  v.  Patti- 
son ;  (c)  and  the  rule  applies,  though  some  of  the  statutes  may 
have  expired,  or  are  not  referred  to  in  the  other  acts.  The  ob- 
ject of  the  rule  is  to  ascertain  and  carry  into  effect  the 
'  464  intention* ;  and  it  is  to  be  inferred  *  that  a  code  of  stat- 
utes relating  to  one  subject  was  governed  by  one  spirit 
and  policy,  and  was  intended  to  be  consistent  and  harmonious 
in  its  several  parts  and  provisions.  Upon  the  same  principle, 
whenever  a  power  is  given  by  a  statute,  every  thing  necessary 
to  the  making  of  it  effectual,  or  requisite  to  attain  the  end,  is 


(a)  In  Savings  Institution  v.  Makin,  23  Maine  E.  360,  it  was  held,  in  the  case 
which  led  to  a  great  and  able  disenssion,  that  a  saving  clause  in  a  statute,  in  the  form 
of  a  proviso,  restricting  in  certain  cases  the  operation  of  the  general  language  of  the 
enacting  clause,  was  not  void,  though  the  proviso  be  repugnant  to  the  general  lan- 
guage of  the  enacting  clause.  The  true  principle  undoubtedly  is,  that  the  sound  in- 
•  terpretation  and  meaning  of  the  statute,  on  a  view  of  the  enacting  clause,  saving 
clause  and  proviso,  taken  and  construed  together,  are  to  prevail.  If  the  principal 
'object  of  the  act  can  be  accomplished  and  stand,  under  the  restriction  of  the  saving 
clause  or  proviso,  the  same  is  not  to  be  held  void  for  repugnancy. 

(i)  Spieres  V.  Parker,  1  Term,  141.  Abbot,  J.,  1  Bamew.  &  Aid.  99.  Thibault  ». 
Gibson,  12  Meeson  &  Welsby,  88.  Id.  740.  The  office  of  a  provrso  is  either  to  except 
something  from  the  enacting  clause,  or  to  qualify  or  restrain  its  generality,  or  to  ex- 
clude some  possible  ground  of  misinterpretation  of  its  extent.  Story,  J.,  Minis  v. 
United  States,  15  Peters's  U.  S.  E.  445.  Boon  v.  Juliet,  1  Scammon's  HI.  K. 
258." 

(e)  1  Burr.  Eep.  445.  Doug.  Eep.  28.  See,  also,  Vernon's  case,  4  Co.  4.  4 
Term  E.  447,450.  5  lb.  417.  Dwanis  on  Statutes,  569.  Thompson,  Ch.J.,  15 
Johnson,  380,  S.  P. 


1  People  t>.  Toynbee,  2  Park.  C.  R.  329,  354.    Brutton  ».  State,  4  Ind.  602. 

2  In  construing  statutes,  a  proviso  may  be  limited  to  the  general  scope  of  the  enacting 
clause  to  avoid  repugnancy.    19  Vermont  R.  129. 
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implied.     Quando  lex  aliquid  concedit,  concedere  videtw  et  id, 
per  quod  devenitur  ad  illud. 

Statutes  are  likewise  to  be  construed  in  reference  to  the  prin- 
ciples of  the  common  law ;  for  it  is  not  to  be  presumed  that  the 
legislature  intended  to  make  any  innovation  upon  the  common 
law,  further  than  the  case  absolutely  required.  This  has  been 
the  language  of  the  courts  in  every  age ;  and  when  we  consider 
the  constant,  vehement,  and  exalted  eulogy  which  the  ancient 
sages  bestowed  upon  the  common  law  as  the  perfection  of 
reason,  and  the  best  birthright  and  noblest  inheritance  of  the 
subject,  we  cannot  be  surprised  at  the  great  sanction  given 
to  this  rule  of  construction.  It  was  observed  by  the  judges,  in 
the  case  of  Stowell  v.  Zouche,  (a)  that  it  was  good  for  the  ex- 
positors of  a  statute  to  approach  as  near  as  they  could  to  the 
reason  of  the  common  law ;  and  the  resolution  of  the  barons  of 
the  Exchequer,  in  HeydorCs  case,  (b)  was  to  this  effect.  For  the 
sure  and  true  interpretation  of  all  statutes,  whether  penal  or 
beneficial,  four  things  are  to  be  considered :  What  was  the 
common  law  before  the  act?  what  was  the  mischief  against 
which  the  common  law  did  not  provide  ?  what  remedy  the  par- 
liament had  provided  to  cure  the  defect ;  and  the  true  reason  of 
the  remedy  ?  It  was  held  to  be  the  duty  of  the  judges  to  make 
such  a  construction  as  should  repress  the  mischief  and  advance 
the  remedy,  (c) 

In  the  construction  of  statutes,  the  sense  which  the  contem- 
porary members  of  the  profession  had  put  upon  them,  is  deemed 
of    some    importance,   according    to    the    maxim   that 
*  contemporanea  expositio  est  fortissima  in  lege,  (d)    Stat-     *465. 
utes  that  are  remedial,  and  not  penal,  are  to  receive  an 
equitable  interpretation,  by  which  the  letter  of  the  act  is  some- 


(a)  Plowd.  365.  (6)  3  Co.  7. 

(c)  This  is  especially  the  case  as  to  statutes  which  relate  to  matters  of  public  utility, 
as  to  establishments  of  piety,  charity,  education,  and  public  improTements.  Magda- 
len College  case,  11  Co.  71,  b. 

{d)  Where  the  penning  of  a  statute  is  dubious,  long  usage  is  a  just  medium  to 
expound  it  by ;  for  jus  et  norma  loquendi  are  governed  by  usage.  The  meaning  of 
things  spoken  or  written  must  be,  as  it  hath  been  constantly  received  to  be,  taken 
from  common  acceptation.  Oh.  J.  Vaughan,  in  Sheppard  v.  Gosnold,  Vaugh.  Rep. 
169.  A  contemporary  exposition,  even  of  the  constitution  of  the  United  States, 
practised  and  acquiesced  in  for  a  period  of  years,  fixes  the  construction.  Stuart 
44* 
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times  restrained,  and  sometimes  enlarged,  so  as  more  effectually 
to  meet  the  beneficial  end  in  view,  and  prevent  a  failure  of  the 
remedy.  They  are  construed  liberally,  and  ultra  but  not  contra 
the  strict  letter,  [a)  This  may  be  illustrated  in  the  ease  of  the 
registry  acts,  for  giving  priority  to  deeds  and  mortgages,  accord- 
ing to  the  dates  of  the  registry.  If  a  person  claiming  under  a 
register  deed  or  mortgage,  had  notice  of  the  unregistered  prior 
deed  when  he  took  his  deed,  and  procured  the  registry  of  it  in 
order  to  defeat  the  prior  deed,  he* shall  not  prevail  with  his  prior 
registry,  because  that  would  be  to  counteract  the  intent  and 
policy  of  the  statutes,  which  were  made  to  prevent  and  not  to 
uphold  frauds.  Statutes  are  sometimes  merely  directory,  and,  in 
that  case,  a  breach  of  the  direction  works  no  forfeiture  or  inva- 
lidity of  the  thing  done ;  but  it  is  otherwise  if  the  statute  be  im- 
perative, {b)  1 

K  an  act  be  penal  and  temporary  by  the  terms  or  ' 
temporary    nature  of  it,  the  party  offending  must  be  prosecuted 
and  punished  before  the  act  expires  or  is  repealed.^ 

V.  Laird,  1  Cranch,  299.  Martin  v.  Hunter,  1  Wheaton,  304.  Cohens  v.  Virginia, 
6  Wheaton,  264.^ 

(a)  Dwarris  on  Statutes,  615,  ei  seq. 

(6)  To  interpret  a  statute  strictly,  is  to  adhere  precisely  to  the  words  or  letter  of  the 
law,  which  include,  of  course,  fewer  particulars  than  a  freer  construction.  To  inter- 
pret it  liberally,  largely,  or  comprehensively,  is  to  carry  the  meaning  of  the  lawgiver 
into  more  complete  effect  than  a  confined  interpretation  would  allow.  It  may  be 
termed  the  rational  interpretation.  Eutherforth's  Inst.  b.  2,  c.  7,  sec.  3-11.  The  gen- 
eral rule,  even  in  the  construction  of  a  constitution  is,  that  where  it  gives  a  general 
power,  or  enjoins  a  duty,  it  gives  by  implication  every  particular  power  necessary  for 
the  exercise  of  the  one,  or  the  performance  of  the  other.  But  if  the  means  for  the 
exercise  of  the  power  be  also  granted,  no  other  or  different  means  or  powers  can  be 
implied.    Field  v.  The  People,  2  Scammon's  111.  R.  79. 

1  People  ».  Cook,  14  Barb.  259;  for  the  force  of  affirmative  or  negative  words  in  deter- 
mining the  imperative  or  directory  character  of  statutes,  see  Savage  v.  Walshe,  26  Ala. 
619. 

Penal  statutes  are  to  be  construed  strictly.  By  this  is  meant  only  that  they  are  not 
to  be  so  extended  by  implication,  and  beyond  the  legitimate  'import  of  the  words  used  as 
to  embrace  cases  or  acts  not  clearly  described  by  such  words.  They  are  not  to  be  made 
to  invdve  an  absurdity,  or  frustrate  the  design  of  the  legislators.  Eawson  v.  The  State, 
19  Conn.  R.  299.    United  States  v.  Gooding,  12  Wheaton's  R.  460. 

2  Fenelon's  Petition,  7  Barr's  E.  173.  Regina  v.  Inhab.  of  Denton,  14  E.  L.  &  E.  B.  124. 
Saoot!.  Gurney,  34  Maine,  14.  State  v.  Toumans,  B  Porter,  (Ind.)  280.  Eaton  ».  Graham, 
11  lU.  619.  The  repeal  of  a  penal  statute  does  not  affect  rights  in  penalties,  vested  in  pri- 
vate individuals  under  the  provisions  of  the  statute.    Lakeman  v.  Moore,  32  N.  H.  410. 

8  See  Myriok  v.  Hasey,  27  Maine  K.  9.    Whitcomb  ».  Rood,  20  Vermont  R.  49. 
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Though  the  offence  be  committed  before  the  expiration  of  the 
act,  the  party  cannot  be  punished  after  it  has  expired,  unless  a 
particular  provision  be  made  by  law  for  the  purpose,  (a)  If  a 
statute  be  repealed,  and  afterwards  the  repealing  act  be  re- 
pealed, this  revives  the  original  act ;  (b) '  and  if  a  statute  be 
temporary,  and  limited  to  a  given  number  of  years,  and  expires 
by  its  own  limitation,  a  statute  which  had  been  repealed  and 
supplied  by  it,  is  ipso  facto  revived,  (c)  If,  before  the  expiration 
of  the  time,  a  temporary  statute  be  continued  by  another  act,  it 
was  formerly  a  question  under  which  statute  acts  and  proceed- 
ings were  to  be  considered  as  done.  In  the  case  of  The  College 
of  Physicians,  {d)  it  was  declared,  that  if  a  statute  be  limited 
to  seven  years,  and  afterwards  by  another  statute  be  made  per- 
petual, proceedings  ought  to  be  referred  to  the  last  statute,  as 
being  the  one  in  force.  But  this  decision  was  erroneous,  and 
contrary  to  what  had  been  said  by  Popham,  Ch.  J.,  in  Dingley 
V.  Moor ;  (e)  and  aU  acts,  civil  and  criminal,  are  to  be  charged 


(a)  Miller's  case,  1  Wm.  Black's  Eep.  451.  Marshall,  Ch.  J.,  in  Yeaton  v.  United 
States,  5  Cranch,  281.  The  Irresistible,  7  Wheaton,  551.  The  United  States  v. 
Passmore,  4  Dallas,  372.  United  States  v.  Preston,  3  Peters,  57.  The  State  v.  Cole, 
2  M'Cord's  Rep.  1.  Anon.  1  "Wash.  Cir.  Hep.  84.  The  State  v.  The  Tombeckbee 
Bank,  1  Stewart's  Ala.  Kep.  347.  Pope  v.  Lewis,  4  Alabama  R.  N.  S.  487.  Com- 
monwealth u.  Marshall,  H  Pick.  Rep.  350.  Allen  v.  Farrow,  2  Bailey's  S.  C.  Eep. 
584.  The  same  as  to  judicial  proceedings  begun  under  an  act,  and  not  finished  when 
it  is  repealed.  They  cannot  be  pursued.  1  Wm.  Blacks.  Rep.  451.  4  Teates,  392. 
Wharton's  Dig.  tit.  Statutes  A.,  n.  6.  Butler  v.  Palmer,  1  Hill's  N.  Y.  E.  324.  The 
proceeding  must  have  been  executed,  and  not  executory,  to  save  it  from  being  lost  by 
the  repeal.  But  it  seems  that  a  seaman  in  the  navy,  put  under  arrest  before  his  term 
of  service  expired,  may  be  retained  for  trial  by  a  court-martial  after  his  term  has  ex- 
pired. This  rule  of  construction  is  indispensable  to  the  discipline  of  the  navy.  Case 
of  Walker  on  luib.  corp.,  American  Jurist,  No.  6,  p.  281 . 

(b)  Case  of  the  Bishops,  12  Co.  7.  2  Inst.  686.  Doe  v.  Naylor,  2  Blackf.  Ind. 
Rep.  32.  M'Nair  v.  Ragland,  1  Bad.  &  Dev.  Eq.  Cas.  525.  Commonwealth  v. 
Churchill,  2  Metcalf's  R.  118.  Wheeler  v.  Roberts,  7  Cowen,  536.  A  statute  in  Ohio, 
of  February  I4th,  1809,  and  of  Illinois  of  19th  of  January,  1826,  abolished  the  rule 
of  the  common  law  stated  in  the  text,  as  to  the  constructive  revival  of  repealed 
statutes. 

(c)  Collins  V.  Smith,  6  Wharton,  294.  ■ 
W)  Littleton's  Rep.  212. 

(c)  Cro.  Eliz.  750. 


'  The  original  statute  is  revived  even  where  it  was  repealed  by  implication  only.    Has 
tings  t>.  Aiken,  1  Gray,  163. 
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under  the  authority  of  the  first  act.  Thus,  in  the  case  of  Rex 
V.  Morgan,  (a)  on  an  indictment  for  perjury,  in  an  affidavit  to 
hold  to  bail,  it  was  laid  to  have  been  taken  by  virtue  of  the 
statute  of  12  Geo.  I.,  which  was  a  temporary  law  for  five  years, 
and  which  was  afterwards,  and  before  the  expiration  of  it,  con- 
tinued by  the  act  of  5  Geo.  II.,  with  some  alterations.  Lord 
Chief  Justice  Hardwicke  said,  that  when  an  act  was  continued 
by  a  subsequent  act,  every  body  was  estopped  to  say  the  first 
act  was  not  in  force  ;  and  as  the  act  in  question  was  not  altered 
in  respect  to  bail,  the  offence  was  properly  laid  to  have  been 
done  against  the  first  act.  In  Shipman  v.  Hsnbest,  (b)  the  king's 
bench  held,  that  if  a  statute  be  permitted  even  to  expire,  and 
be  afterwards  revived  by  another  statute,  the  law  derives  its 
force  from  the  first  statute,  which  is  to  be  considered  as  in  op- 
eration by  means  of  revival.  If,  however,  a  temporary  act  be 
revived  after  it  has  expired,  the  intermediate  time  is  lost,  with- 
out a  special  provision  reaching  to  the  intermediate  time. (c) 
*  467  *  If  a  statute  inflicts  a  penalty  for  doing  an  act,  the 
penalty  implies  a  prohibition,  and  the  thing  is  unlawful, 
statute  though  there  be  no  prohibitory  words  in  the  statute. 
Lord  Holt,  in  Bartlett  v.  Viner,{d)  applied  this  rule  to 
the  case  of  a  statute  inflicting  a  penalty  for  making  a  particular 
contract,  such  as  a  simoniacal  or  usurious  contract ;  and  he  held 
that  the  contract  was  void  under  the  statute,  though  there  was 
a  penalty  imposed  for  making  it.     The  principle  is  now  settled. 


(a)  Str.  1066.  (5)  4  Term.  Kep.  109. 

(c)  Statutes  are  not  considered  to  be  repealed  by  implication,  unless  the  repug- 
nancy between  the  new  provision  and  a  former  statute  be  plain  and  unavoidable.* 
Foster's  case,  11  Co.  56,  63,  a.  1  Eol.  Rep.  91.  10  Mod.  Rep.  118,  arg.  Bacon's 
Abr.  tit.  Statute  D.  A  construction  which  repeals  former  statutes  or  laws  by  impli- 
cation, and  divests  long-approved  remedies,  is  not  to  be  favored  in  any  case.  Cowen,  - 
J.,  3  Hill,  472.  A  statute  cannot  be  repealed  by  non-user :  White  o.  Boot,  2  Term, 
274  ;  Dwarris  on  Statutes,  529  ;  though  it  is  said  to  have  been  held  in  the  Scotch  law, 
that  statutes  lose  their  force  by  desuetude  after  sixty  years.  See  Dr.  Irving's  In- 
troduction to  the  Study  of  the  Civil  Law,  pp.  123-127,  on  the  doctrine  in  Scotland 
derived  from  the  civil  R,w,  that  laws  may  be  abrogated  by  long  disuse. 

(d)  Garth.  251.     Skinner,  322. 


'  Commonwealth  v.  Herrick,  6  Cush.  465.  But  if  the  subsequent  statute  clearly  pre- 
scribe the  only  rule  to  be  observed,  the  former  statute,  though  not  repugnant,  is  repealed. 
Daviess  v.  Fairbairn,  3  How.  U.  S.  636.    Dexter  and  Limerick  P.  R.  Co. «.  Allen,  16  Barb;  16. 
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that  the  statutory  prohibition  is  equally  efficacious,  and  the 
illegality  of  a  breach  of  the  statute  the  same,  whether  a  thing  be 
prohibited  absolutely,  or  only  under  a  penalty.  (a)i  The  New 
York  Revised  Statutes,  (b)  make  the  doing  an  act  contrary  to  a 
statute  prohibition  a  misdemeanor,  though  no  penalty  be  im- 
posed. Whether  any  other  punishment  can  be  inflicted  than 
the  penalty  given  by  the  statute,  has  been  made  a  serious  ques- 
tion, (c)  The  court  of  K.  B.,  in  Rex  v.  Robinson,  (d)  laid  down 
this  distinction,  that  where  a  statute  created  a  new  offence,  by 
making  unlawful  what  was  lawful  before,  and  prescribed  a  par- 
ticular sanction,  it  must  be  pursued,  and  none  other ;  but  where 
the  offence  was  punishable  at  common  law,  and  the  statute  pre- 
scribed a  particulaj  remedy,  without  any  negative  words,  ex- 


(a)  Bensley  v.  Bignold,  5  Barnew.  &  Aid.  335.  De  Begnis  v.  Armistead,  10  Bing. 
107,  S.  P.  Dwarris  on  Statutes,  536.  The  State  v.  Tletcher,  5  New  Hamp.  Rep.  257. 
Every  statute  made  to  redress  an  injuiy,  grievance  or  mischief,  gives  an  action  to  the 
party  aggrieved,  either  expressly  or  by  implication.  Van  Hook  v.  Whitlock,  2  Ed- 
ward's V.  C.  Kep.  304.  Affirmatives  in  statutes  that  introduce  a  new  rule,  imply  a 
negative  of  all  that  is  not  within  the  purview.  Hob.  Rep.  298.  And  when  a  statute 
limits  a  thing  to  be  done  in  a  particular  form,  it  includes  in  itself  a  negative,  viz  :  that 
it  shall  not  be  done  otherwise.  Plowd.  206,  b.  Affirmative  words  in  a  statute  do 
sometimes  imply  a  negative  of  what  is  not  affirmed,  as  strongly  as  if  expressed.  Nott, 
J.,  in  Cohen  v.  Hoff,  2  Tredway's  Rep.  661.  The  word  mm/,  in  a  statute,  means  must 
or  shall,  when  the  public  interest  or  rights  are  concerned,  or  the  public  or  third  persons 
have  a  claim,  de  jure,  that  the  power  shall  be  exercised.  Alderman  Backwell's  case, 
1  Vern.  152.  King  v.  Barlow,  2  Salk.  609.  King  v.  Inhabitants  of  Derby,  Skinner, 
370.  The  King  v.  Mayor  of  Hastings,  1  Dowling  &  Eyland,  148.  Newburgh  Turn- 
pike Co.  V.  Miller,  5  Johnson's  Ch.  R.  113.  See,  also,  5  Cowen,  193.  1  Peters,  64. 
9  Porter,  390.'  Though  penal  statutes  §,re  said  to  be  construed  strictly,  yet  the  courts 
are  bound  to  give  effect  to  their  plain  and  obvious  meaning,  and  not  narrow  the  con- 
struction. They  must  search  out  and  follow  the  true  intent  of  the  lawgiver.  BuUer, 
J.,  in  1  Term,  101.  Story,  J.,  in  3  Sumner,  209.  Pike  </.  Jenkins,  12  N.  H.  Rep. 
255. 

(6)  Vol.  ii.  p.  696,  sec.  39. 

(c)  If  a  statute  creates  an  offence,  and  does  not  make  it  indictable,  but  prescribes  a 
penalty,  a  resort  to  an  indictment  is  precluded.  The  State  v.  Maze,  6  Humphrey's 
Tenn.  E.  17. 

((/)  2  Burr.  799.  Almy  a.  Harris,  5  Johnson's  R.  175.  Stafford  o.  Ingersol, 
3  Hill's  E.  38,  S.  P. 


1  But  when  the  object  of  the  law  is  merely  to  protect  the  revenue,  the  imposition  of  a 
penalty  is  not  to  be  intended  construed  as  a  prohibition  of  the  contract.  Griffith  v.  Wellsi 
3  Denio,  226. 

2  Mason  v.  Fearson,  9  How.  U.  S.  248. 
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press  or  implied,  the  sanction  was  cumulative,  and  did  not  take 
away  the  common-law  punishment,  and  either  remedy  might  be 
pursued,  (a)  The  same  distinction  had  been  declared  long  be- 
fore ;  {b)  and  the  proper  inquiry  in  such  cases  is,  was  the  doing 
of  the  thing  for  which  the  penalty  is  inflicted,  lawful  or  unlaw- 
ful, before  the  passing  of  the  statute  ?  If  it  was  no  offence  be- 
fore, the  party  offending  is  liable  to  the  penalty,  and  to  nothing 
else,  (c)     The  distinction  between  statutory  offences,  which  are 

mala  prohibita  only,  or  mala  in  se,  is  now  exploded,  and 
*468     a  breach  of  the  statute  law,  in  either  *case,  is  equally 

unlawftd  and  equally  a  breach  of  duty ;  and  no  agree- 
ment, founded  on  the  contemplation  of  either  class  of  offences 
will  be  enforced  at  law  or  in  equity,  (d) 

There  are  a  number  of  other  rules,  of  minor  importance, 
relative  to  the  construction  of  statutes,  and  it  will  be  sufficient 
to  observe,  generally,  that  the  great  object  of  the  maxims  of 
interpretation  is,  to  discover  the  true  intention  of  the  law ;  and 
whenever  that  intention  can  be  indubitably  ascertained,  and  it 
be  not  a  violation  of  constitutional  right,  the  courts  are  bound 
to  obey  it,  whatever  may  be  their  opinion  of  its  wisdom  or  poli- 
cy, (e)     But  it  would  be  quite  visionary  to  expect,  in  any  code 


(a)  By  dommon  law,  acts  contra  bonos  mores  are  indictable;  but  in  Louisiana  there 
Is  no  such  mass  of  undefined  indictable  offences,  and  no  act  is  indictable  that  is  not 
made  a  statute  offence  and  indictable.    The  State  v.  Williams,  7  Kob.  Eep.  252. 

(b)  Castle's  case,  Cro.  J.,  644.     Eegina  </.  Wigg,  2  Salk.  460. 

(c)  A  question  was  raised  in  the  N.  Y.  District  Court  of  the  United  States,  in  the 
case  of  The  United  States  v.  Gates,  (4  New  York  Legal  Observer  for  January,  1846,) 
how  far  a  penal  statute  was  to  be  deemed  6umulative,  or  a  mere  repeal  of  a  prior 
statute,  and  only  the  substitution  of  another  penalty,  leaving  both  penalties  or  punisi- 
ments  to  be  inflicted.  The  question  in  most  cases  resolves  itself  into  an  inquiry  as  to  the 
intention  of  the  subsequent  law.  Cumulative  penalties  merely,  do  not  repeal  a  former 
statute ;  but  when  new  qualifications  or  modifications  are  added,  the  repeal  may  be  in- 
ferred ;  and  if  the  case  be  not  clear,  such  ought  to  be  the  inference,  lest  a  person  might 
be  twice  punished  for  the  same  offence. 

(d)  Aubert  v.  Maze,  2  Bos.  &  Puller,  371.  Cannan  v.  Bryce,  3  Bamew.  &  Aid.  179. 
Daniels,  ex  parte,  14  Vesey,  191. 

(e)  Lord  Mansfield,  in  Pray  v.  Bdie,  1  Term,  313.  Willes's  Eep.  397.  United 
States  V,  Fisher,  2  Cranch,  399.  Quoties  in  verbis  nulla  est  ambiguitas,  ibi  nulla  expo- 
sitio  contra  verba  expressa  Jienda  est.  The  English  judges  have  frequently  observed, 
in  answer  to  the  remark  that  the  legislature  meant  so  and  so,  that  they  in  that  case 
have  not  so  expressed  themselves,  and  therefore  the  maxim  applied,  quod  voluit  nan 
dixit.  "  Where  I  find  the  words  of  a  statute  perfectly  clear,  I  shall  adhere  to  the 
words,"  said  Denman,  Ch.  J.,  in  4  Neville  &  Manning,  426. 
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of  statute  law,  such  precision  of  thought  and  perspicuity  of  lan- 
guage, as  to  preclude  aU  uncertainty  as  to  the  meaning,  and 
exempt  the  community  from  the  evils  of  vexatious  doubts  and 
litigious  interpretations.  Lord  Coke  complained,  (a)  that  in  his 
day  great  questions  had  oftentimes  arisen  "  upon  acts  of  parlia- 
ment, overladen  with  provisos  and  additions,  and  many  times 
on  a  sudden  penned  or  corrected,  by  men  of  none,  or  very  little 
judgment  in  law."(6) 


(a)  Pref.  to  2  Co. 

(6)  In  Douglass  v.  Howland,  24  Wendell's  E.  45-47,  Mr.  Justice  Cowen  has  ex- 
pressed himself  with  a  justice,  strength,  and  truth  on  the  subject  of  the  interpretation 
of  statutes,  worthy  to  be  transcribed.  "  We  cannot,"  he  observes.,  "  escape  the  power 
of  construction,  so  long  as  we  have  a  judicial  system.  Well-known  rules  in  the  con- 
struction of  statutes  ought  not  to  be  departed  from.  Statutes  in  aflSrmance  of  the 
common  law,  or  In  afSrmance  of  judicial  construction  upon  a,  former  statute,  ought 
not  to  be  holden  a  deviation  from  the  former  law,  unless  it  be  obviously  so.  There 
is  scarcely  any  branch  of  legal  policy  more  worthy  of  being  enforced,  than  that  which 
aims  to  keep  the  laws  of  a  nation  the  same  in  all  respects  from  one  age  to  another, 
except  in  points  where  change  becomes  absolutely  necessary.  Time,  says  Lord  Hale, 
is  wiser  than  all  the  wits  in  the  world,  and  the  law  which  has  been  tried  by  it  has  the 
highest  possible  evidence  in  its  favor.  Time  is  the  schoolmaster  which  teaches  law 
most  effectually,  and  without  which  it  cannot  be  generally  known.  In  the  New  York 
Revised  Statutes  of  1830,  a  vast  deal  is  made  up  of  enactments  intended  merely  to 
repeat  what  had  been  decided  by  our  own  or  the  English  courts.  But  changes  in  the 
language  of  the  reports,  or  rules  of  court,  or  the  old  statutes,  occur  at  every  step  of 
the  revision.  All  the  general  acts  were  remodelled.  An  arrangement  more  scientific, 
a  style  improved  in  elegance  and  simplicity,  were  sought  to  be  introduced  throughout 
the  whole ;  hence  short  paragraphs,  made  up  of  short  sentences,  generalities,  ellipses, 
complications,  equivalent  words  or  translations,  for  old  and  well-defined  technical 
terms.  In  short,  the  old  costume  was  dismissed,  and  that  of  the  civil  code  of  France 
adopted  as  nearly  as  could  be.  Yet  I  take  it  that  the  main  substance  of  what  we  had 
before  was  always  intended  to  be  retained.  The  revision  was  mainly  a  reenactment 
or  codification  of  the  substance,  the  principle  of  what  we  had  before,  though  I  admit 
tlie  identity  cannot  easily  be  ascertained  in  very  maiiy  instances.  It  cannot  be  that 
the  formal  changes  I  have  mentioned  meant  a  change  in  substance.  The  transmuta- 
tion of  a  principle  of  the  common  law,  or  a  rule  of  practice,  into  a  statute,  or  an  old 
statute,  or  its  received  consti-uction  into  a  new  one,  without  a  palpable  design  to  depart 
from  the  former,  ought  not  to  be  considered  as  a  departure.  We  are  then  left  where 
we  were,  with  aU  the  old  helps  about  us,  the  old  lights  burning.  It  has  been  a  settled 
rule,  in  respect  to  the  revision,  in  1801,  of  the  old  statutes,  that  where  the  law  was 
antecedently  settled  by  clear  expressions  or  adjudications,  the  mere  change  of  phrase- 
ology was  not  to  be  consti'ued  a  change  of  the  law,  unless  such  phraseology  evidently 
purported  an  intention  to  work  a  change.  Case  of  Yates,  4  Johnson's  E.  359.  Tay- 
lor u.  Delancey,  2  Caines's  C.  in  Error,  150,  151.1    jf  gudi  -^^g  jjig  juig  of  con- 

1  When  an  English  statute,  which  has  received  a  known  construction,  is  adopted,  the 
construction  also  is  adopted.    Adams  v.  Field,  21  Vermont,  K.  256. 
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Various  and  discordant  readings,  glosses,  and  commentaries, 
will  inevitably  arise  in  the  progress  of  time,  and,  perhaps,  as 
often  from  the  want  of  skill  and  talent  in  those  who  comment, 
as  in  those  who  make  the  law.  Though  the  French  codes, 
digested  under  the  revolutionary  authority,  are  distinguished 
for  sententious  brevity,  there  are  numerous  volumes  of  French 
reports  already  extant,  upon  doubtful  and  diiBcult  questions, 
arising  within  a  few  years  after  those  codes  were  promul- 
gated, (a)  * 
*469  *  The  Emperor  Justinian,  in  one  of  the  edicts  which 
he  published  in  confirmation  of  the  authority  of  the  Pan- 
dects, and  prefixed  to  that  work,  expressly  prohibited  the  civil- 
ians of  his  time,  and  those  of  all  future  ages,  from  writing  any 
commentary  upon  his  laws,  (b)      The  history   of  Justinian's 


straction  under  the  revision  of  1801,  which  proceeded  by  cautions  and  prudent  steps, 
fearful  to  go  even  beyond  a  change  of  orthography,  what  shall  we  say  of  age  when 
there  is  literally  a  mania  for  changing  every  law  in  some  way  t " 

We  are  reminded  by  these  remarks  of  the  principles  of  Solon,  the  Athenian  law- 
giver, that  it  was  better  to  retain  old  laws,  even  though  in  some  respects  objectionable, 
than  to  be  always  eager  to  ciange  them  for  new  ones,  though  possibly  superior- 
Little  or  no  confidence  can  be  placed  in  the  authority  of  laws  which  are  incessantly 
altered,  remodelled,  and  exchanged  ;  and  those  only  which  have  been  sanctioned  and 
established  by  long  usage,  and  under  which  the  citizens  had,  as  it  were,  been  born  and 
educated,  are  likely  to  be  religiously  observed.  Schoman's  Dissertations  on  the  As- 
semblies of  the  Athenians,  Cambridge,  1837,  p.  240. 

(a)  The  Journal  da  Palais,  presentant  la  Jurisprudence  de  la  Conr  de  Cassation, 
et  des  Cours  Royales,  sur  I'application  de  tons  les  Codes  i"ran9ais  anx  questions 
douteuses  et  difficUes,  had  amounted,  in  1818,  to  fifty  volumes  and  upwards.  Prom 
the  time  of  the  French  revolution  down  to  1828,  there  were  one  hundred  volumes 
of  statutory  law  made  in  France. 

(6)  Sccunda  Prsefatio  Digestorum,  sec.  21.  In  imitation  of  Justinian,  the  King 
of  Bavaria,  by  his  royal  mandate  of  October  19th,  1813,  prohibited  the  publishing  of 
any  commentaries  on  his  penal  code,  by  ofScfers  of  state  or  private  scholars.  The 
code  of  Frederick  II.  of  Prussia  referred  all  dubious  constructions  of  law  to  the  inter- 
pretation of  a  law  committee,  and  the  professors  of  law  were  not  allowed  to  lecture 
on  the  code.  Doctor  Lieber  says  that  M.  de  Savigny  was  the  first  Prussian  jurist 
who  delivered  lectures  on  that  code,  and  he  justly  observes  that  intei-pretation  cannot 
be  dispensed  with  wherever  human  language  is  used,  except  in  mathematics.  The 
necessity  of  it  lies  in  the  nature  of  things,  of  our  mind,  and  of  our  language.  No 
code  can  provide  for  all  specific  cases;  or  be  so  constructed  as  to  close  all  further 
inquiry.  In  France,  Bavaria,  Austria,  Prussia,  &c.,  some  authority  is  always  desig- 
nated, from  which,  in  doubtful  cases,  explanations  shall  be  obtained ;  and  in  France 
and  Prussia,  many  large  volumes  of  additions  and  explanations  have  been  officially 
published  and  added  to  their  codes.    See  Legal  and  Political  Hermeneutics,  by  Fraa- 
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reign  shows  the  folly  and  absurdity  of  this  attempt  to  bar  all 
future  innovation.  Greater  changes  took  place  in  a  few  years 
in  the  laws  and  jurisprudence  of  Justinian,  said  Montesquieu, 
than  in  the  three  hundred  years  of  the  French  monarchy  imme- 
diately preceding  his  time ;  and  those  changes  were  so  inces- 
sant and  so  trifling,  that  the  inconstancy  of  the  emperor  can 
only  be  explained  by  having  recourse  to  the  secret  history  of 
Procopius,  where  he  is  charged  with  having  sold  equally  his 
judgments  and  his  laws,  (a) 


CIS  Lieber,  2d  edit.  Boston,  1839,  pp.  40^6,  and  which  is  a  treatise  replete  with  accu- 
rate logic,  and  clear  and  sound  principles  of  interpretation,  applicable  to  the  duties  of 
the  lawgiver  and  the  science  of  jurisprudence. 

(a)  Grandeur  des  Eomains  et  leur  Decadence,  c.  20.  The  best  digest  that  I  have 
seen  of  the  rules  and  of  the  examples  in  the  English  law  concerning  the  construction 
of  statutes,  is  to  be  found  in  Dwarris's  "  General  Treatise  on  Statutes,"  London, 
1830,  (2d  edit.  1848,)  and  published  since  the  first  edition  of  these  commentaries. 
The  rules  are  illustraited  by  cases  drawn  from  the  whole  body  of  the  reports,  ancient 
and  modem,  in  a  full  and  satisfactory  manner.  See  Dwarris,  c.  9  and  10,  from 
p.  .'5.50  to  694.  Mr.  (now  Sir  F.)  Dwarris  has  added  to  his  work  an  excellent  statu- 
tory history  of  English  law,  from  Magna  Charta  down  to  the  end  of  the  reign  of 
George  IV.  It  is  a  mnning  commentary  on  the  principal  statutes,  in  which  Lord 
Coke's  celebrated  exposition  of  the  statutes,  in  his  2d  Institutes,  as  far  as  it  extends, 
is  essentially  incorporated. 


VOL.  I.  45 
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LECTURE    XXL 

OP   KBPORTS   OP   JimjCIAIi   DECISIONS. 

Having  considered  the  nature  and  force  of  written  law,  and 
the  general  rules  which  are  applied  to  the  interpretation  of  stat- 
utes, we  are  next  to  consider  the  character  of  unwritten,  or 
common  law,  and  the  evidence  by  which  its  existence  is  duly 
ascertained. 

The  common  law  includes  those  principles,  usages,  and  rules 
of  action,  applicable  to  the  government  and  security  of  person 
and  property,  which  do  not  rest  for  their  authority  upon  any 
express  and  positive  declaration  of  the  will  of  the  legislature. 
According  to' the  observation  of  an  eminent  English  judge,  (a) 
a  statute  law  is  the  wiU  of  the  legislature  in  writing,  and  the 
common  law  is  nothing  but  statutes  worn  out  by  time ;  and  all 
the  law  began  by  the  consent  of  the  legislature.^ 

This  is  laving  down  the  origin  of  the  common  law 

Source  of  J      a  o 

the  common  too  strictly.  A  great  proportion  of  the  rules  and  max- 
ims which  constitute  the  immense  code  of  the  common 
law,  grew  into  use  by  gradual  adoption,  and  received,  from 
time  to  time,  the  sanction  of  the  courts  of  justice,  without  any 
legislative  act  or  interference.  It  was  the  application  of  the 
dictates  of  natural  justice  and  of  cultivated  reason  to  particular 
cases.  In  the  just  language  of  Sir  Matthew  Hale,  (b)  the  com- 
mon law  of  England  is  "  not  the  product  of  the  wisdom  of 
some  one  man,  or  society  of  men,  in  any  one  age ;  but  of  the 
wisdom,  counsel,  experience,  and  observation  of  many  ages  of 
wise  and  observing  men."     And  his  further  remarks  on  this 

(a)  Lord  Chief  Justice  Wilmot,  2  Wils.  Eep.  348,  351. 
(6)  Preface  to  KoUe's  Abridgment. 

1  See  Webster  v.  Eeid,  11  How.  U.  S.  456. 
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subject  would  be  well  worthy  the  consideration  of  those  bold 
projectors,  who  can  think  of  striking  off  a  perfect  code  of  law 
at  a  single  essay.  "  Where  the  subject  of  any  law  is  single, 
•  the  prudence  of  one  age  may  go  far  at  one  essay  to  provide  a 
fit  law ;  and  yet,  even  in  the  wisest  provisions  of  that  kind,  ex- 
perience shows  us,  that  new  and  unthought  of  emergencies 
often  happen,  that  necessarily  require  new  supplements,  abate- 
ments, or  explanations.  But  the  body  of  laws  that  concern  the 
common  justice  applicable  to  a  great  kingdom,  is  vast. and  com- 
prehensive, consists  of  infinite  particulars,  and  must  meet  with 
various  emergencies,  and  therefore  requires  much  time,  and 
much  experience,  as  well  as  much  wisdom  and  prudence,  suc- 
cessively to  discover  defects  and  inconveniences,  and  to  apply 
apt  supplements  and  remedies  for  them ;  and  such  are  the  com- 
mon laws  of  England,  namely,  the  productions  of  much  wisdom, 
time,  and  experience."  (a) 

But  though  the  great  body  of  the  common  law  consists  of  a 
collection  of  principles,  to  be  found  in  the  opinions  of  sages,  or 
deduced  from  universal  and  immemorial  usage,  and  receiving 
progressively  the  sanction  of  the  courts,  it  is,  nevertheless,  true, 
that  the  common  law,  so  far  as  it  is  applicable  to  our  situation 
and '  government,  has  been  recognized  and  adopted,  as  one 
entire  system,  by  the  constitutions  of  Massachusetts,  New 
York,  New  Jersey,  and  Maryland.  It  has  been  assumed  by 
the  courts  of  justice,  or  declared  by  statute,  with  the  like 
modifications,  as  the  law  of  the  land  in  every  *  state.  It  *  473 
was  imported  by  our  colonial  ancestors,  as  far  as  it  was 
applicable,  and  was  sanctioned  by  royal  charters  and  colonial 
statutes,  (b)     It  is  also  the  established  doctrine,  that  English 

(a)  Cicero,  in  like  manner,  ascribed  the  excellent  Institutes  of  the  Roman  republic 
to  the  gradual  and  successive  improvements  of  time  and  experience ;  and  he  held 
that  no  one  mind  was  equal  to  the  task.  Nostra  respublica  non  unius  esset  ingenio  sed 
multorum ;  nee  una  hominis  vita  sed  aliquot  constituta  smculis  et  cetatibus — negue  cuncta 
ingenia  cantata  in  unum  tantum  posse  uno  tempore  providere,  ut  omnia  complecterentur  sine 
rerum  usu  et  vetustate.  De  Kepub.  lib.  ii.  1 .  Nee  teinporis  unius  nee  hominis  esse  consti- 
lutionem  reipublicce.  lb.  2,  21.  The  Eomaa  system  of  law,  says  M.  Valette,  was  not 
the  result  of  philosophical  theories  conceived  a  priori,  but  slowly  elaborated  by  every 
day  experience,  and  conformed,  under  the  influence  of  magistrates  and  jurisconsults, 
to  all  the  necessities  of  society. 

(6)  Vide  supra,  pp.  342,  343,  and  the  opinions  of  Judge  Chase,  in  the  case  of  The 
United  States  v.  Worrall,  2  Dallas,  394,  and  of  M'Kean,  Ch.  J.,  in  Morris  u.  Van- 
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statutes,  passed  before  the  emigration  of  our  ancestors,  and  ap- 
plicable to  our  situation,  and  in  amendment  of  the  law,  consti- 
tute a  part  of  the  common  law  of  this  country,  (a) 


deren,  and  EespubKca  ».  De  Longchamps,  1  Dallas,  67,  111.  Statutes  of  Pennsyl- 
vania, 1718,  1777.  Laws  of  Vermont,  c.  6,  p.  57.  Statute  of  North  Carolina,  1778, 
c.  5.  Eevised  Statutes  of  North  Carolina,  1837,  vol.  i.  p.  110;  State  v.  Rollins,  8  N. 
Hamp.  K.  550.  Statute  of  South  Carolina,  1712.  Parsons,  Ch.  J.,  in  Common- 
wealth V.  Knowltdn,  2  Mass.  R.  534.  Story,  J.,  in  Town  of  Pawlet  v.  Clark,  9 
Cranch,  333.  State  w.  Buchanan,  5  Harris  &  Johns.  355,  356.  McLearn  v.  McLel- 
lan,  10  Peters's  U.  S.  Eep.  631,  635.  The  constitution  of  New  York,  of  1777,  declared, 
that  such  parts  of  the  common  law  of  England,  and  of  the  statute  law  of  England  and 
Great  Britain,  as,  together  with  the  acts  of  the  colonial  legislature,  formed  the  law  of 
the  colony  on  the  19th  of  April,  1775,  should  continue  to  be  the  law  of  the  state,  sub- 
ject, &c.  So  the  common  law  and  statute  law  of  England  were  referred  to  in  Mis- 
souri by  the  statute  of  14th  January,  1816,  as  part  of  the  known  and  existing  law  of 
the  territory,  so  far  as  the  same  was  consistent  with  the  law  of  the  territory, 
and  which,  in  a  modified  degree,  was  the  Spanish  law.  The  common  and  stat- 
ute law  of  England,  prior  to  the  fourth  year  of  James  I.,  and  of  a  general  na- 
ture, were  adopted  by  the  convention  of  Virginia  in  1776,  and  in  1795  and  1805,  by 
the  'government  of  Ohio  ;  and  s.nch  is  the  substance  of  the  statute  law  of  Arkansas. 
2  Arkansas  R.  206.  But  the  Ohio  statute  was  repealed  in  1806.  In  the  Eevised 
Statutes  of  Illinois,  published  in  1829,  it  was  declared,  that  the  common  law  of  Eng- 
land, and  the  English  statutes  of  a,  general  nature  made  in  aid  of  it,  prior  to  the  fourth 
year  of 'James  I.,  with  the  exception  of  those  concerning  usury,  were  to  be  rules  of 
decision  until  repealed.  In  1818,  the  common  law  was  adopted  by  statute  in  the  state 
of  Indiana,  and  in  1835,  in  Missouri,  under  the  same  limitations  ;  and  it  is  understood 
that  the  common  law  and  the  statute  law  of  England,  down  to  the  year  1776,  and 
applicable  to  their  constitution  and  circumstances,  are  the  law  in  the  states  of  Missis- 
sippi and  Georgia.  In  the  latter  state  the  same  was  declared  to  be  in  force  by  the 
statute  of  Eebruary  25th,  1784.  So  the  common  law  of  England  and  the  statute  law 
of  England,  prior  to  1760,  were  adopted  by  statute  in  Vermont,  so  far  as  they  were 
not  repugnant  to  the  constitution  or  statute  law  of  the  state. 

(a)  Patterson  v.  Winn,  5  Peters's  U.  S.  Eep.  233.  Sackett  v.  Sackett,  8  Pick.  Bep. 
309.  Opinion  of  Cranch,  Ch.  J.,  in  the  case  ex  parte  Watkins,  7  Peters's  U.  S.  Eep. 
App.  pp.  676,  677.  Bogardus  a.  Trinity  Church,  4  Paige's  Rep.  198.  The  Heirs  of 
Girard  u.  The  City  of  Philadelphia,  4  Eawle,  333,  Gibson,  Ch.  J.  Statute  of  North 
Carolina,  1778,  and  see  the  preface  to  the  1st  volume  of  the  Revised  Statutes  of  North 
Carolina,  1837.  About  the  year  1750,  the  general  assembly  of  Ehode  Island  adopted 
the  principal  statutes  of  England  relative  to  property  and  to  the  colony,  from  the 
statute  of  Merton  down  to  the  4th  and  5th  Anne,  c.  16.  In  Greorgia,  the  principal 
English  statutes  relative  to  the  essential  rights  of  person  and  property,  from  Magna 
Charta  inclusive,  down  to  the  period  of  colonial  legislation  in  this  country,  have  been 
copied  and  adopted  almost  literally.  It  gives  the  appearance  of  stability,  dignity,  and 
certainty  to  their  statutory  jurisprudence.  Hotchkiss's  Codification  of  the  Statute 
Law  of  Georgia,  1845.  The  Eevised  Statutes  of  New  Jersey,  published  in  1847, 
constitute  a  plain,  practical,  and  excellent  code  of  statute  law,  incorporating  all  the 
essential  parts  of  the  English  and  colonial  statutes  prior  to  our  Eevolution,  applicable 
to  our  circumstances,  and  leaving  the  settled  principles  of  the  common  law  undis- 
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The  best  evidence  of  the  common  law  is  to  be  found    ,.  Force  of 

adjudged 

in  the  decisions  of  the  courts  of  justice,  contained  in  cases. 
numerous  volumes  of  reports,  and  in  the  treaties  and  digests  of 
learned  men,  which  have  been   multiplying  from  the  earliest 
periods  of  the  English  history  down  to  the  present  time,  {a) 


turbed,  or  more  accurately  defined.  This  has  been  done  in  several  of  the  other  states, 
with  great  ability,  and  under  the  same  enlightened  and  chastened  spirit  of  moderation. 
It  was  the  same  policy  that  dictated  the  statute  revisions  of  New  York,  in  1801  and 
1829.  The  rage  for  bold,  reckless,  and  presumptuous  innovation,  so  prevalent  at  this 
day,  acting  in  contempt  of  the  usages  and  wisdom  of  the  common  law,  does  not  seem 
to  have  reached  those  statesmen  who  adopted  the  statute  codes  to  which  I  have 
alluded.  A  new  and  improved  digest  of  the  statute  law  is  quite  a  practicable  and 
salutaiy  reform,  and  is  to  be  wholly  distinguished  from  the  visionary  scheme  and 
attempt  to  disturb  and  remodel  the  long-established  institutions  and  usages  of  the 
whole  body  of  the  common  law,  as  is  now  directed  to  be  done  by  the  revised  consti- 
tution of  New  York,  in  1846.  (See  infra,  p  475.)  The  Revised  Statutes  of  Massa- 
chusetts, in  1836,  furnish  an  instructive  model  of  a  revision  of  the  statute  law,  with 
such  arrangements  and  improvements  as  the  reasonable  spirit  of  reform  dictated. 
Though  I  would  rather  prefer  (perhaps  from  early  prepossessions)  the  old  and  simple 
division  of  statutes  into  chapters  and  sections,  with  the  title  and  date  of  each  law,  in 
historical  and  chronological  order  to  the  complex  subdivisions  into  parts,  and  titles, 
and  sections,  with  interminable  numbers,  on  the  plan  of  the  continental  civilians. 
The  congress  of  1774  claimed  to  be  entitled  to  the  benefit,  not  only  of  the  common 
law  of  England,  but  of  such  of  the  English  statutes  as  existed  at  the  time  of  their 
colonization,  and  which  they  had  by  experience  respectively  found  to  be  applicable  to 
thSr  several  local  and  other  circumstances.  Journals  of  Congress,  October  14,  1774. 
This  was  only  declaratory  of  the  principle  in  the  English  law,  that  English  subjects 
going  to  a  new  and  uninhabited  country,  carry  with  them,  as  their  birthright,  the 
laws  of  England,  existing  when  the  colonization  takes  place.  Blankard  v.  Galdy, 
2  Salk.  Rep.  411.  The  decision  of  the  lords  of  the  privy  council,  2  P.  Wm.  75. 
Button  V.  Howell,  Show.  Pari.  Ca.  31,  32.  1  Blacks.  Cora.  107.  See,  also,  Com- 
monwealth V.  Leach,  1  Mass.  Rep.  60.  Same  v.  Knowlton,  2  Ibid.  534.  The  rule 
is  different  upon  the  conquest  of  the  country ;  the  conqueror  may  deal  with  the  inhab- 
itants, and  give  them  what  law  he  pleases,  but  until  an  alteration  be  made,  the  former 
laws  continue.  Calvin's  case,  7  Co.  17.  The  civil  code  of  Louisiana,  art.  3521,  and 
the  statute  of  that  state  of  1828,  repealed  the  Spanish,  Roman,  and  French- laws  in 
force  when  Louisiana  was  ceded  to  the  United  States.  But  it  was  held,  in  Reynolds 
u.  Swain,  13  Louisiana  Rep.  193,  that  this  repeal  only  extended  to  the  positive,  writ- 
ten, or  statute  laws  of  those  nations,  introductory  of  a  new  rule,  and  not  to  those 
which  were  merely  declaratory,  and  that  it  was  not  intended  to  abrogate  those  princi- 
ples of  law  which  had  been  established  or  settled  by  the  decisions  of  the  courts  of 
justice.  It  was  therefore  the  daily  practice,  in  the  courts  of  Louisiana,  to  resort  to 
the  laws  of  Rome  and  France,  and  the  commentaries  on  those  laws,  for  the  elucidar 
tion  of  principles  applicable  to  analogous  cases. 

(a)  In  1840  the  legislature  of  Connecticut  declared,  that  the  reports  of  the  judicial 
decisions  of  other  states  and  countries  should  be  judicially  noticed  as  evidence  of  the 
common  law  in  such  state  or  country. 
45* 
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The  reports  of  judicial  decisions  contain  the  most  certain  evi- 
dence, and  the  most  authoritative  and  precise  application  of  the 
rules  of  the  common  law.  Adjudged  cases  become  precedents 
for  future  cases  resting  upon  analogous  facts,  and  brought 
within  the  same  reason ;  and  the  ^diligence  of  counsel,  aiid  the 
labor  of  judges,  are  constantly  required,  in  the  study  of  the 
reports,  in  order  to  understand  accurately  their  import,-  and  the 
principles  they  establish.  But  to, attain  a  competent  knowledge 
of  the  common  law  in  all  its  branches,  has  now  become  a  very 
serious  undertaking,  and  it  requires  steady  and  lasting  persever- 
ance, in  consequence  of  the  number  of  books  which  beset 
'474  and  incumber  the  path  of  the  student,  (a)  *The  griev- 
ance is  constantly  growing,  for  the  number  of  periodical 
law  reports  and  treatises  which  issue  from  the  English  and 
American  press  is  continually  increasing;  and  if  we  wish  to 
receive  assistance  from  the  commercial  system  of  other  na- 
tions, and  to  become  acquainted  with  the  principles  of  the 
Roman  law,  as  received  and  adopted  in  continental  Europe, 
we  are  still  in  greater  danger  of  being  confounded,  and  of 
having  our  fortitude  subdued,  by  the  immensity  and  variety  of 
the  labors  of  the  civilians,  (b)     It  is  necessary  that  the  student 


(a)  The  number  of  volumes  of  English  reports,  exclusive  of  reports  relating  to  the 
courts  of  admiralty,  elections,  settlement  cases,  and  Irish  reports,  amount  (1826)  to 
364 ;  and  to  render  their  contents  accessible,  the  digested  indexes  of  the  modern 
reports  amount  to  33  volumes.  The  text  books  or  treatises  amount  to  184  volumes, 
and  the  digests  and  abridgments  to  67  volumes,  making,  in  the  whole,  a  copious 
library  of  648  volumes,  in  addition  to  the  statute  law.  See  Humphrey  on  Keal 
Property,  p.  163.  To  these  we  may  add  upwards  of  200  volumes  of  American 
reports,  treatises,  and  digests.    In  1839  there  were  536  volumes  of  American  reports. 

(6)  M.  Camus  annexed  to  his  Lettres  sur  la  Profession  d'Avocat,  a  catalogue  of 
select  books  for  a  lawyer's  library,  which  he  deemed  the  most  useful  to  possess  and 
understand;  and  that  catalogue,  in  the  edition  of  1772,  included  nearly  2,000  volumes, 
and  many  of  them  ponderous  folios,  and  not  one  of  them  had  any  thing  to  do  with 
the  English  statute  or  common  law.  It  is  now  a  complaint  in  Erance,  that  the  crowd 
of  reports  of  decisions  incumber  the  law  libraries  ;  and  M.  Dupiu,  in  his  Jurispru- 
dence des  Arrgts,  edit.  1822,  alludes  to  the  immensity  of  such  collections,  and  the 
great  abuses  to  which  that  species  of  jurisprudence  is  subject.  His  select  law  library, 
for  the  use  of  law  students  and  young  advocates,  contained  three  hundred  and  forty- 
three  volumes.  One  great  abuse  in  the  practice  of  repotting  is,  that  there  is  no  very 
careful  selection  of  decisions  which  are  only  worthy  to  be  reported,  but  every  adju- 
dication, though  upon  commonplace  learning,  and  upon  points  which  have  been  again 
and  again  decided,  is  usually  given  in  one  promiscuous  mass.    Lord  Bacon,  in  his 
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should  exercise  much  discretion  and  skill  in  the  selection  of  the 
books  which  he  is  to  peruse.  To  encounter  the  whole  mass  oi 
law  publications  in  succession,  if  practicable,  would  be  a  mel- 
ancholy waste  or  misapplication  of  strength  and  time. 

*  Lord  Bacon,  in  the  aphorisms  annexed  to  his  treatise  *475 
De  Augmentis  Scientiarum,  speaks  of  the  necessity  of  a 
revision  and  digest  of  the  law,  in  order  to  restore  it  to  a  sound 
and  profitable  state,  whenever  there  has  arisen  a  vast  accumula- 
tion of  volumes,  throwing  the  system  into  confusion  and  uncer- 
tainty. He  even  made  a  proposition  to  King  James,  "  touching 
the  compiling  and  amendment  of  the  laws  of  England,"  and 
offered  his  services  "  to  compile  a  digest  of  the  laws."  The 
evils  resulting  from  an  indigestible  heap  of  laws,  and  legal  au- 
thorities, are  great  and  manifest.  They  destroy  the  certainty  of 
the  law,  and  promote  litigation,  delay,  and  subtilty.  The  pro- 
fessors of  the  law  cannot  afford  the  expense  and  time  necessary 
to  collect  and  study  the  volumes,  and  they  are  obliged  to  rely  too 
much  on  the  second-hand  authority  of  Digests — ipse  advocatus, 
cum  tot  libros  perlegere  et  vincere  non  possit,  compendia  sectatwr 
— glossa  fortasse  aliqua  bona,  [a)^  The  period  anticipated  by 
Lord  Bacon  seems  now  to  have  arrived.  The  spirit  of  the 
present  age,  and  the  cause  of  truth  and  justice,  require  more 
simplicity  in  the  system,  and  that  the  text  authorities  should  be 
reduced  within  manageable  limits ;  and  a  new  digest  of  the 
whole  body  of  the  American  common  law,  upon  the  excellent 
model  of  Comyn's  Digest,  and  executed  by  a  like  master  artist, 
retaining  what  is  applicable,  and  rejecting  every  thing  that  is 
obsolete  and  inapplicable  to  our  institutions,  would  be  an  im- 
mense public  blessing.  (6) 


proposition  for  the  amendment  of  the  law,  wisely  recommended  "that  homonymios, 
as  Justinian  called  them,  that  is,  cases  merely  of  iteration  and  repetition,  be  purged 
away." 

(a)  Bacon's  Aphorisms,  De  accumulatione  legum  nimia,  Aph.  No.  53-58.  De  novis 
digestis  legum,  Aph.  No.  59-64.     De  scriptoribus  authenticis,  Aph.  No.  78. 

(6)  In  thb  Revised  Constitution  of  New  York,  of  1846,  art.  1,  sec.  17,  there  is  a 
provision  made  for  the  digest  of  the  whole  body  of  the  laws  of  the  state,  which  makes 
it  the  duty  of  the  legislature  to  appoint  three  commissioners,  to  reduce  into  a  written 
and  systematic  code  the  whole  body  of  the  law  of  the  state,  or  so  much  and  such  parts 
thereof  as  to  the  commissioners  shall  seem  practical  and  expedient,  and  to  report 
thereon  to  the  legislature.    The  legislature  is  likewise  to  appoint  three  commissioners, 
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A  solemn  decision  upon  a  point  of  law,  arising  in  any  giren 
case,  becomes  an  authority  in  a  like  case,  because  it  is  the  high- 
est evidence  which  we  can  have  of  the  law  applicable  to  the 
subject,  and  the  judges  are  bound  to  follow  that  decision  so 
long  as  it  stands  unreversed,  unless  it  can  be  shown  that  the 
law  was  misunderstood  or  misapplied  in  that  particular  case. 

If  a  decision  has  been  made  upon  solemn  argument  and 
*476     mature  deliberation,  the  presumption  is  in  *  favor  of  its 

correctness ;  and  the  community  have  a  right  to  regard  it 
as  a  just  declaration  or  exposition  of  the  law,  and  to  regulate 
*  their  actions  and  contracts  by  it.  It  would  therefore  be  ex- 
tremely inconvenient  to  the  public,  if  precedents  were  not  duly 
regarded  and  implicitly  followed.  It  is  by  the  notoriety  and 
stability  of  such  rules,  that  professional  men  can  give  safe 
advice  to  those  who  consult  them  ;  and'  people  in  general  can 
venture  with  confidence  to  buy  and  trust,  and  to  deal  with  each 
other.  If  judicial  decisions  were  to  be  lightly  disregarded,  we 
should  disturb  and  unsettle  the  great  landmarks  of  property. 
When  a  rule  has  been  once  deliberately  adopted  and  declared, 
it  ought  not  to  be  disturbed^  unless  by  a  court  of  appeal  or 
review,  and  never  by  the  same  court,  except  for  very  cogent 
reasons,  and  upon  a  clear  manifestation  of  error ;  and  if  the 
practice  were  otherwise,  it  would  be  leaving  us  in  a  state  of  per- 
plexing uncertainty  as  to  the  law.  (a)  The  language  of  Sir 
William  Jones  (6)  is  exceedingly  forcible  on  this  point.    "  No 


who  are  to  revise,  reform,  simplify,  and  abridge  the  rules  and-  practice,  pleadings, 
forms,  and  proceedings  of  the  courts  of  record  in  New  York,  and  report  thereon.  AJt. 
6,  sec.  24.  In  England,  the  statute  of  1  and  2  Vict.  c.  110,  empowered  the  judges  to 
devise  and  frame  the  forms  of  writs  to  be  used  in  the  practice  of  the  courts.  This 
provision  in  the  English  statute  shows  wisdom  in  the  selection  of  the  agents  who  are 
to  reform  the  practice,  and  a  cautious  moderation  in  guiding  and  limiting  their  dis- 
cretion. The  Report  of  the  Commissioners  appointed  to  revise  the  civil  code  of  Penn- 
sylvania, January,  1 835,  also  showed  much  caution  in  touching  the  law  of  real  prop- 
erty ;  and  they  appeared  solicitous,  rather,  to  expand  and  mould  the  old  law  and  the 
old  actions  to  existing  circumstances  and  the  state  of  society,  than  to  abolish  them. 
Their  object  cleariy  appeared  to  reform  and  not  to  innovate,  and  this  is-what  good 
sense  and  sage  experience  dictate. 

(a)  16  Johns.  Rep.  402.  20  Id.  722.  Lord  Chancellor  Parker,  1  P.  Wm.  452. 
Ashhurst,  J.,  7  Term,  419.  Lord  Tenterden,  3  B.  &  Adolph.  17. '  Best,  Ch.  J.,  3 
Bingham,  588.     Cowen,  J.,  23  Wendell's  R.  341. 

(b)  Jones's  Essay  on  Bailment. 
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man,"  says  he,  "who  is  not  a  lawyer,  would  ever  know  how  to 
act ;  and  no  man  who  is  a  lawyer  would,  in  many  instances, 
know  what  to  advise,-  unless  courts  were  bound  by  authority  as 
firmly  as  the  Pagan  deities  were  supposed  to  be  bound  by  the 
decrees  of  fate." 

Throughout  the  whole  period  of  the  Year  Books,  from  the 
reign  of  Edward  III.  to  that  of  Henry  VII.,  the  judges  were 
incessantly  urging  the  sacredness  of  precedents,  and  that  a 
counsellor  was  not  to  be  heard  who  spoke  against  them,  and 
that  they  ought  to  judge  as  the  ancient  sages  taught.  If  we 
judge  against  former  precedents,  said  Ch.  J.  Prisot,  (a)  it  wiU 
be  a  bad  example  to  the  barristers  and  students  at  law,  and 
they  win  not  give  any  credit  to  the  books,  or  have  any  faith  in 
them.  ,  So  the  court  of  king's  bench  observed  in  the  time  of 
James  I.,  (6)  that  the  point  which  had  been  often  ad- 
judged *  ought  to  rest  in  peace.  The  inviolability  of  *  477 
precedents  was  thus  inculcated  at  a  period  which  we 
have  been  accustomed  to  regard  as  the  infancy  of  our  law,  with 
as  much  zeal  and  decision  as  at  any  subsequent  period. 

But  I  wish  not  to  be  understood  to  press  too  strongly  the 
doctrine  of  stare  decisis,  when  I  recoUect  that  there  are  more 
than  one  thousand  cases  to  be  pointed  out  in  the  English  and 
American  books  of  reports,  which  have  been  overruled,  doubted, 
or  limited  in  their  application.  It  is  probable  that  the  records 
of  many  of  the  courts  in  this  country  are  replete  with  hasty  and 
crude  decisions  ;  and  such  cases  ought  to  be  examined  without 
fear,  and  revised  without  reluctance,  rather  than  to  have  the 
character  of  our  law  impa.ired,  and  the  beauty  and  harmony  of 
the  system  destroyed  by  the  perpetuity  of  error.  Even  a  series 
of  decisions  are  not  always  conclusive  evidence  of  what  is  law ; 
and  the  revision  of  a  decision  very  often  resolves  itself  into  a 
mere  question  of  expediency,  depending  upon  the  consideration 
of  the  importance  of  certainty  in  the  rule,  and  the  extent  of 
property  to  be  affected  by  a  change  of  it.  Lord  Mansfield  fre- 
quently observed,  that  the  certainty  of  a  rule  was  often  of  much 
more  importance  in  mercantile  cases  than  the  reason  of  it,  and 
that  a  settled  rule  ought  to  be  observed  for  the  sake  of  property ; 


(a)  33  Hen.  VI.  41.  (6)  Cro.  Jac.  527. 


538  SOURCES  OF  [part  ni. 

and  yet,  perhaps,  no  English  judge  ever  made  greater  innova- 
tions and  improvements  in  the  law,  or  felt  himself  less  embar- 
rassed with  the  disposition  of  the  elder  oases  when  they  came 
in  his  way,  to  impede  the  operation  of  his  enlightened  and  cul- 
tivated judgment.  The  law  of  England,  he  observed,  would 
be  an  absurd  science,  were  it  founded  upon  precedents  only. 
Precedents  were  to  illustrate  principles  and  to  give  them  a  fixed 
certainty.  His  successor.  Lord  Kenyon,  acted  like  a  Roman 
dictator,  appointed  to  recall  and  reinvigorate  the  ancient  disci- 
pline. He  controlled  or  overruled  several  very  important  decis- 
ions of  Lord  Mansfield,  as  dangerous  innovations,  and  on  the 
ground  that  they  had  departed  from  the  precedents  of  former 
times,  and  distm-bed  the  landmarks  of  property,  and  had  unau- 
thorizedly  superadded  equity  powers  to  a  court  of  law.  "  It  is 
my  wish  and  my  comfort,"   said  that  venerable  judge,  "to 

stand  swper  antiquas  vias.     I  cannot  legislate,  but  by  my 
*478    *  industry  I  can   discover  what  our  predecessors  have 

done,  and  I  will  tread  in  their  footsteps."  The  English 
courts  seem  now  to  consider  it  to  be  their  duty  to  adhere  to  the 
authority  of  adjudged  cases,  when  they  have  been  so  clearly, 
and  so  often,  or  so  long  established,  as  to  create  a  practical  rule 
of  property,  notwithstanding  they  may  feel  the  hardship,  or  not 
perceive  the  reasonableness  of  the  rule.  There  is  great  weight 
in  the  maxim  of  Lord  Bacon,  (a)  that  optima  est  lex,  qua  mini- 
mum relinquit  arbitrio  judicis ;  optimus  judex,  qui  minimum  sibi. 
The  great  difficulty  as  to  cases,  consists  in  making  an  accurate 
application  of  the  general  principle  contained  in  them  to  new  • 
cases,  presenting  a  change  of  circumstances.  If  the  analogy  be 
imperfect,  the  application  may  be  erroneous.  The  expressions 
of  every  judge  must  also  be  taken  with  reference  to  the  case  on 
which  he  decided ;  and  we  must  look  to  the  principle  of  the  de- 
cision, and  not  to  the  manner  in  which  the  case  is  argued  upon 
the  bench,  otherwise  the  law  will  be  thrown  into  extreme  con- 
fusion, (b)  The  exercise  of  sound  judgment  is  as  necessary  in 
the  use,  as  diligence  and  learning  are  requisite  in  the  pursuit,  of 
adjudged  cases,  (c) 

(a)  Bacon's  Works,  vol.  ii.  p.  448,  Aphor.  46. 

(6)  Best,  Ch.  J.,  2  Bing.  Rep.  229.     Marshall,  Ch.  J.,  6  Wheaton,  399. 

(c)  M.  Dupin,  in  his  Jurisprudence  des  Arrgts,  has  given  us  many  excellent  rules 
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Considering  the  influence  of  manners  upon  law,  and  the  force 
of  opinion,  which  is  silently  and  almost  insensibly  cc^ntrolHng 
the  course  of  business  and  the  practice  of  the  courts,  it  is 
impossible  that  the  fabric  of  our  jurisprudence  should 
*  not  exhibit  deep  traces  of  the  progress  of  society,  as  well  *  479 
as  of  the  footsteps  of  time.  The  ancient  reporters  are 
going  very  fast,  not  only  out  of  use,  but  out  of  date,  and  almost 
out  of  recollection.  The  modern  reports,  and  the  latest  of  the 
modern,  are  the  most  useful,  because  they  contain  the  last,  and,  it 
is  to  be  presumed,  the  most  correct  exposition  of  the  law,  and  the 
most  judicious  application  of  the  abstract  and  eternal  principles 
of  right  to  the  refinements  of  property.  They  are  likewise  ac- 
companied by  illustrations  best  adapted  to  the  inquisitive  and 
cultivated  reason  of  the  present  age.  But  the  old  reporters 
cartnot  be  entirely  neglected,  and  I  shall  devote  the  remainder 
of  this  lecture  to  a  short  historical  review  of  the  principal  report- 
ers prior  to  the  present  times.  No  one  ought  to  read  a  book, 
said  M.  Lami,  {a)  (and  the  remark  has  peculiar  application  to 
law  books,)  unless  he  knows  something  of  the  author,  and  when 
he  wrote,  and  the  character  of  the  work,  and  the  character  of 
the  edition. 

The  division  line  between  the  ancient  and  the  modern  Eng- 
lish reports  may,  for  the  sake  of  convenient  arrangement,  be 
placed  at  the  revolution  in  the  year  1688.  The  distinction  be- 
tween the  old  and  new  law  seems  then  to  be  distinctly  marked. 
The  cumbersome  and  oppressive  appendages  of  the  feudal  ten- 
ures»were  abolished  in  the  reign  of  Charles  II.,  and  the  spirit  of 
modern  improvement  and  of  commercial  policy  began  then  to 
be  more  sensibly  felt  and  more  actively  diffused.  The  appoint- 
ment of  that  great  and  honest  lawyer,  Lord  Holt,  to  the  station 
of  chief  justice  of  the  king's  bench,  gave  a  new  tone  and  im- 


and  observations  on  the  value  and  on  the  abuse  of  the  authority  of  reports  of  judicial 
decisions.  He  admits  the  force  of  them  when  correctly  stated,  and  applied  with  dis- 
cernment and  sobriety ;  and  that  they  have  the  force  of  law  when  there  has  been  a 
series  of  uniform  decisions  on  the  same  point,  because  they  then  become  conclusive 
evidence  of  the  law.  The  immense  collection  by  M.  Merlin,  in  his  Repertoire,  and 
especially  in  his  Questions  de  Droit,  he  woald  say,  had  the  stamp  of  Papinian,  if  it 
were  permitted  to  compare  any  lawyer  to  Papinian. 

{a)  Entretiens,  sur  les  Sciences,  et  sur  la  manifere  d'fetudier. 
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pulse  to  the  vigor  of  the  common  law.  The  despotism  of  the 
Stuarts  was  abolished  forever,  and  the  civil  and  political  liber- 
ties of  the  English  nation  were  more  explicitly  acknowledged 
and  defined,  at  the  accession  of  the  house  of  Orange. 
*480  The  old  reporters  *will  include  aU  the  reports  from  the 
Year  Books  down  to  that  period ;  and  we  wiU,  in  the 
first  place,  bestow  upon  those  of  them  which  are  the  most  dis- 
tinguished, a  cursory  glance  and  rapid  review. 

The  oldest  reports  extant  on  the  English  law.  are  the 
'  Year  Books,  which  consist  of  eleven  parts  or  volumes, 
written  in  law  French,  and  extend  from  the  beginning  of  the 
reign  of  Edward  IL  to  the  latter  end  of  the  reign  of  Henry 
VIII.,  a  period  of  about  two  hundred  years.  There  are  a  few 
broken  cases,  which  may  be  gleaned  &om  the  old  abridgments, 
and  particularly  from  Fitzherbert,  which  go  back  to  the  reigii  of 
Heniy  III.  The  Year  Books  were  first  printed  in  the  reign  of 
James  I.,  and  were  again  printed  by  subscription  in  1679 ;  but 
they  have  never  been  translated,  and  they  are  not  worth  the 
labor  and  expense,  either  of  a  new  edition  or  a  translation. 
The  substance  of  the  Year  Books  was  afterwards  included  in 
the  great  abridgments  of  Statham,  Fitzherbert,  and  Brooke,  and 
those  compilations  superseded,  in  a  considerable  degree,  the  use 
of  them.  The  Year  Books  were  very  much  occupied  with  dis- 
cussions touching  the  forms  of  writs,  and  the  pleadings  and 
practice  in  real  actions,  which  have  gone  entirely  out  of  use. 
In  a  late  case  in  the  C.  B.,  the  judges  spoke  with  some  sharp- 
ness of  reproof  against  going  back  to  the  Year  Books  in  search 
of  a  precedent  in  the  case  of  levying  a  fine,  (a)  The  great  au- 
thenticity and  accuracy  of  the  Year  Books  arose  from  the  man- 
ner in  which  they  were  composed.  There  were  four  reporters 
appointed  to  that  duty,  and  they  had  a  yearly  stipend  from  the 
crown,  and  they  used  to  confer  together,  and  the  reports  being 
settled  by  so  many  persons  of  approved  diligence  and  learning, 
deservedly  carried  great  credit  with  them,  (b)  But  so  great  have 
been  the  changes  since  the  feudal  ages,  in  the  character  of  prop- 
erty, the  business  of  civil  life,  and  the  practice  of  the 
*481     courts,  that  the  *mass  of  curious  learning  and  technical 


(a)  2  Taunt.  Eep.  201.  (6)  Preface  to  Plowden'a  Eeporte. 
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questions  contained  in  the  Year  Books  have  sunk  into  oblivion ; 
and  it  will  be  no  cause  of  regret  if  that  learning  be  destined 
never  to  be  reclaimed.  The  Year  Books  have  now  become 
nearly  obsolete,  and  they  are  valuable  only,  to  the  antiquary 
and  historian,  as  a  faithful  pbrtrait  of  ancient  customs  and 
manners,  (a) 

The  Year  Books  ended  in  the  reign  of  Henry  VIIL,  Dyer, 

because  persons  were  no  longer  appointed  to  the  task 
of  reporting,  with  the  allowance  of  a  fixed  salary.  Private  law- 
yers then  undertook  the  business  of  reporting  for  their  own  use, 
or  for  the  purpose  of  publication.  Many  English  lawyers  have 
regretted  that  the  practice  of  appointing  public  reporters,  with 
a  stipulated  compensation,  as  is  now  the  American  practice,  was 
not  continued,  as  it  would  have  relieved  the  profession  from 
many  hasty  and  inaccurate  reports,  which  have  greatly,  increased 
the  uncertainty  of  the  law.  The  reports  of  Dyer  relate  to  the 
reigns  of  Henry  VIII.,  Edward  VI.,  Mary,  and  Elizabeth.  They 
have  always  been  held  in  high  estimation,  for  Dyer  presided  as 
chief  justice  in  the  C.  B.  for  upwards  of  twenty  years,  and  was 
distinguished  for  learning,  ability,  and  firmness.  His  reports 
were  afterwards  enriched  by  marginal  notes  of  Chief  Justice 
Treby,  and  which  are  said,  by  Mr.  Justice  Buller,  (b)  to  be  good 
law.  The  work  was  compiled  in  law  French,  and  published  in 
an  English  translation  in  1793,  with  the  notes. 

Plowden's  Commentaries  embraced  the  same  period     piowden. 
as  the  reports  of  Dyer.     They  bear  as  high  a  reputa- 
tion for  accuracy  as  any  ancient  book  of  reports,  though  Lord 
Coke  said  he  had  discovered  four  cases  in  PloWden  which  were 
erroneous,  (c)    Piowden  gives  the  pleadings  in  those  cases 
in  'which  judgment  was  entered;  and  the  arguments  of    *482 
counsel,  and  the  decisions  on  the  bench,  very  much  at 
large.     They  were  first  published  in  1578,  and  taken  originally, 
as  he  says,  for  his  private  use.     But  he  took  great  pains  in  ren- 
dering his  work  accurate,  and  he  reported  nothing  but  what  had 


(a)  In  I  Baraewall  &  Cresswell,  410,  the  Court  of  King's  Bencli  decided  a  case 
chiefly  upon  the  authority  of  a  citation  from  the  Tear  Book  of  42  Edw.  III.,  but  such 
a  reference  is  rare. 

(6)  2  Term  Rep.  84. 

(c)  Bacon's  Works,  vol.  yi.  p.  122. 
VOL.  I.  46 
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been  debated  and  decided  upon  demurrer  or  special  verdict ; 
and  his  reports  were  likewise  submitted  to  the  inspection  of 
the  sergeants  and  judges.  The  work  is,  therefore,  distinguished 
for  its  authenticity  and  accuracy;  and  though  not  of  so  dra- 
matic a  character  as  much  of  the  Year  Books,  it  is  exceedingly 
interesting  and  instructive,  by  the  evidence  it  affords  of  the 
extensive  learning,  sound  doctrine,  and  logical  skill  of  the  an- 
cient English  bar. 

Re-      Lord  Coke's  Reports,  in  thirteen  parts  or  volumes, 
ports.  are  confined  to  the  reigns  of  Elizabeth  and  James,  and 

deservedly  stand  at  the  head  of  the  ancient  reports,  as  an  im- 
mense repository  of  common-law.  learning.  The  first  eleven 
books  of  his  reports  contain  about  five  hundred  cases,  and  were 
published  in  his  lifetime,  and  he  took  care  to  report  and  publish 
only  what  he  calls  leading  cases,,  and  conducive  to  the  public 
quiet.  Lord  Bacon  said,  that  had  it  not  been  for  Sir  Edward 
Coke's  Reports,  the  law  in  that  age  would  have  been  almost 
like  a  ship  without  ballast ;  and  that  though  "  they  had  extra- 
judicial resolutions,  they  did  contain  infinite  good  decisions." 
Much  of  the  various  and  desultory  learning  in  these  reports  is 
law  to  this  day ;  and  the  most  valuable  of  the  cases  reported 
have  been  selected,  and  recommended  to  the  attention  of  the 
American  student,  by  Professor  Hoffman,  of  the  University  of 
Maryland,  in  his  "  Coiurse  of  Legal  Study."  When  these  re- 
ports were  published,  between  1600  and  1615,  there  were  no 
other  prior  reports  but  the  Year  Books,  Dyer,  and  Plowden. 
Lord  Coke  said,  that  he  endeavored,  in  his  reports,  to  avoid 
obscurity,  ambiguity,  and  prolixity.  It  is  singular  that  he 
should  have  so  egregiously  failed  in  his  purpose.     The  want  of 

methodical  arrangement  and  lucid  order  is  so  manifest 
'  483     in  his  reports,  '  and  he  abounds  so  greatly  in  extrajudicial 

dicta  and  collateral  discussions,  that  he  is  distinguished 
above  most  other  reporters  for  the  very  defects  he  intended  to 
avoid.  It  is  often  very  difficult  to  separate  the  arguments  of 
counsel  from  the  reasons  and  decisions  of  the  court,  and  to 
ascertain  precisely  the  point  adjudged.  This,  probably,  gave 
occasion  to  Ireland  and  Manley's  Abridgment  of  Lord  Coke's 
Reports,  in  which  they  undertake  to  detach  firom  the  work  all 
the  collateral  discussion  and  learning,  and  to  give  only  the 
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"  very  substance  and  marrow  "  of  th6  reports.  A  work  of  this 
kind  may  be  convenient  in  the  hurry  of  research,  but  I  be- 
lieve no  accurate  lawyer  would  ever  be  contented  to  repose 
himself  upon  such  a  barren  account  of  a  decision,  without  look- 
ing into  the  reason  and  authorities  on  which  it  was  founded,  (a) 
With  all  their  defects.  Lord  Coke's  Reports  are  a  standard  work 
of  that  age,  and  they  alone  are  sufficient  to  have  discharged  him 
from  that  great  obligation  of  duty  with  which  he  said  he  was 
bound  to  his  profession.  When  Coke's  Reports  were  first  pub- 
lished, they  gave  much  offence  to  King  James,  as  containing 
many  doctrines  which  were  deemed  too  free  and  injurious  to 
the  prerogative  of  the  crown  ;  and  the  king  commanded  Lord 
Coke  to  strike  out  the  offensive  parts,  and  he  also  referred  the 
work  to  his  judges,  to  be  corrected,  (b)  But  Lord  Coke  was 
too  independent  in  spirit,  and  he  had  too  high  a  regard  to  truth 
and  law,  to  gratify  the  king  on  this  subject ;  and  he  was,  for 
this  and  other  causes,  removed  from  the  office  of  chief  justice  of 
the  K.  B. 

Hobart's  reports  of  cases  in  the  time  of  James  I.  Hobart. 
were  printed  in  1646,  and,  in  a  subsequent  age,  they 
were  revised  *and  corrected  by  Lord  Chancellor  Not-  "484 
tingham.  Like  the  reports  of  Lord  Coke,  they  are 
defective  in  method  and  precision,  and  are  replete  with  copious 
legal  discussions.  Hobart  was  chief  justice  of  the  C.  B.,  and  a 
great  lawyer.  Judge  Jenkins,  the  contemporary  of  Coke  and 
Hobart,  has  given  us,  in  the  preface  to  his  reports,  an  exalted 
eulogy  on  those  distinguished  men,  and  the  biographical  sketch 
of  their  characters  is  peculiarly  animated  and  lively.  Jenkins 
compiled  his  reports,  or  centuries,  (as  he  quaintly  terms  them,) 
during  the  tumult  of  the  civil  wars  under  Charles  I.  and  the 
commonwealth  ;  and  they  resemble  more  a  digest  of  decisions 
after  the  manner  of  Fitzherbert  and  Brooke,  than  regular  reports 
of  adjudged  cases.  From  his  intemperate  language  and  hard 
fate,  it  is  evident  he  was  a  zealous  royalist,  and  had  provoked 


(a)  We  have  Lord  Coke's  authority  on  the  very  point.  "  The  advised  and  orderly 
reading  over  of  the  books  at  large,  I  absolutely  determine  to  be  the  right  way  to 
enduring  and  perfect  knowledge;  and  to  use  abridgments  as  tables,  and  to  trust  only 
to  the  books  at  large."    Dedication  of  Coke's  Keports  to  the  Reader,  p.  H. 

(b)  Lord  Bacon's  Works,  vol.  vi.  pp.  121,  128,  132,  173. 
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the  resentment  of  his  enemies.  He  composed  his  work,  as  he 
says,  when  he  was  "  broken  with  old  age  and  confinement  in 
prison,  where  his  fellow-subjects,  grown  wild  with  rage,  had 
detained  him  for  fifteen  years,  and  that  he  was  smrounded  with 
an  odious  multitude  of  barbarians."  He  renders  a  just  tribute 
of  veneration  to  the  memory  of  Lord  Coke  and  Lord  Hobart, 
as  two  men  who  had  furnished  surpassing  light  to  the  professors 
of  the  law.  They  were  judges  of  great  authority  and  dignity, 
who  to  the  most  accurate  eloquence  joined  a  superlative  knowl- 
edge of  the  laws,  and  consummate  integrity,  and  whose  names, 
he  said,  would  flourish  as  long  as  the  laws  and  the  kingdom 
should  endure.  Lord  Hobart,  as  he  continues  to  observe,  was 
adorned  v^th  the  brightest  endowments,  and  a  piercing  under- 
standing, and  he  had  always  equity  before  his  eyes.  Lord  Coke 
was  a  judge  whom  power  could  not  break  nor  favor  bend.  He 
received  the  smUes  and  frowns  of  the  court  by  turns,  and  pos- 
sessed an  immense  fortune,  which  he  had  honestly  acquired. 
The  only  thing  objected  to  him  as  a  fault  was,  that  he  was 
thought  to  go  too  great  lengths  with  the  republican  party ;  but 

he  admits  that  he  died  in  the  highest  estimation, 
*  485        *  Croke's  reports  of  decisions  in  the  courts  of  law  in 

the  reigns  of  Elizabeth,  James,  and  Charles,  are  a  work 
of  credit  and  celebrity  among  the  old  reporters.  They  com- 
^   ,  menced   about  the  time  that  Dyer  ended,  and  were 

Croke.  /-  i  n 

first  published  under  the  protectorate  of  Cromwell. 
From  the  character  of  the  judge,  his  gravity,  learning,  diUgence, 
and  advantages,  and  from  the  precision  and  brevity  of  his 
cases,  these  reports  have  sustained  their  character  in  every  suc- 
ceeding age,  and  are,  to  this  day,  familiarly  referred  to  as  an 
authentic  depository  of  the  rules  of  the  common  law. 
„  ,    ^  The  reports  of  Yelverton  are  a  small  collection  of 

Yelverton.  '^ 

select  cases,  in  the  latter  part  of  the  reign  of  Ehza- 
beth,  and  the  first  ten  years  of  the  reign  of  James.  He  was  a 
judge  of  the  C.  B.,  and  one  of  the  most  eminent  lawyers  of 
that  age,  which  was  truly  the  Augustan  age  of  the  old  common- 
law  learning.  These  reports  have  been  lately  recommended  to 
the  notice  of  the  American  lawyer  by  a  new  edition,  pubHshed 
in  this  country,  and  enriched  with  copious,  valuable,  and  accu- 
rate notes  by  Mr.  Metcalf. 
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In  the  reign  of  Charles  II.,  the  most  distinguished 

.    ^   T        •         ^  Saunders. 

of  the  reports  are  those  of  Chief  Justice  Saunders. 
They  are  confined  to  decisions  in  the  K.  B.  for  the  space  of  six 
years,  between  the  18th  and  24th  years  of  the  reign  of  Charles 
II.,  and  contain  the  pleadings  and  entries  in  cases  decided,  as 
well  as  the  arguments  of  counsel,  and  the  judgment  of  the 
court.     They  are  recommended  for  the  accuracy  of  the  entries, 
and  the  concise,  clear,  and  pointed  method  of  decision ;  and 
are  particularly  valuable  to  the  practising  lawyer,  as  a  book  of 
precedents  as  well  as  of  decisions.     They  have  always  been 
esteemed  the  most  accurate  and  valuable  reports  of  that  age, 
and  this  is  the  character  which  has  been  repeatedly  given  of 
them  by  the  judges  in  modern  times.(a)     A  new  edition  of 
these  reports  was  published  in   1799,  by  Sergeant  Wil- 
liams, with  very  copious  notes,  which,   in  many  *  in-    '  486 
stances,  are  distinct  and  elaborate  essays  on  the  subjects 
of  which  they  treat.     Lord  Eldon  has  said,  in  reference  to  this 
edition,  that  to  any  one  in  a  judicial  situation,  it  would  be  suf- 
ficiently flattering  to  have  it  said  of  him,  that  he  was  as  good 
a  common  lawyer  as  Sergeant  WiUiams,  and  that  no  man  ever 
lived  to  whom  the  character  of  a  great  common  lawyer  more 
properly  applied.     I  have  no  doubt  of  the  merit  of  the  edition, 
and  of  the  great  learning  of  the  editor.     The  authorities,  new 
and  old,  applicable  to  the  subject,  are  industriously  collected 
and  methodically  arranged.     But  with  aU  the  praise  justly  due 
to  the  edition,  it  is  liable  to  the  great  objection  of  making  one 
of  the  old  reporters  the  vehicle  of  voluminous   dissertations. 
They  introduce  perplexity  and  confusion   by  their  number  and 
length.     If  such  treatises  were  published  by  themselves,  the 
student  would  know  better  where  to  find  them ;  but  when  ap- 
pended to  a  plain  reporter,  they  seem  to  be  out  of  place.     Notes 
would  appear  to'  be  more  appropriate,  if  they  were  confined 
simply  and  drily  to  the  illustration  of  the  case  in  the  text,  and, 
to  show,  by  a  reference  to  other  decisions,  how  far  it  might  still 
be  regarded  as  an  authority,  and  when  and  where  it  had  been 
confirmed,    or  questioned,  or  extended,  or  restricted,  or  over- 
ruled.    The  convenience  and  economy  of  the  profession  would 


(o)  Bun.  1730.    2  Bos.  &  PuU.  23. 
46* 
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certainly  be  well  consulted  by  this  course.  This  edition  of 
Saunders  so  far  surpasses  in  extent  and  variety  of  learning  the 
original  work,  as  to  become  a  new  work  of  itself,  which'  might 
properly  be  denominated  Williams's  notes ;  and  the  venerable 
simplicity  of  the  reporter  is  obscured  and  lost,  in  the  commen- 
taries of  the  annotator.(fli) 

The  reports  of  Chief  Justice  Vaughan  contain  some 

Vaughan.  "^      .  in 

very  interesting  cases.     He  was  a  grave  and  excellent 
judge,  and  his  reports  consist  chiefly  of  his  own  arguments  and 
opinions,  delivered  while  he  was  chief  justice,  and  they  are 
distinguished  for  great  variety  of  learning.     The  reports  of  Sir 
Thomas  Jones,  who  was  also  chief  justice  in  the  reign  of 
Charles  II. ;  of  Sir  Creswell  Levinz,  who  was  a  judge 
'  487     of  the  *  C.  B. ;  of   Sir  Gefrey  Palmer,  who  was  attor- 
ney general  under  Charles  II. ;    of  Lord  Chief  Justice 
Pollexfen,  whose  reports  consist  of  cases  argued  by  him  while 
he  was  at  the  bar ;  and  of  Sir  Wm.  Jones,  who  was  for  twenty- 
two  years  a  judge,  are  all  of  them  works  of  authority,  though  a 
considerable  part  of  the  discussions  and  decisions  wMch  they 
record,  ceases  at  this  day  to  excite  much  attention,  or  to  be 
very  applicable  to  the  new  and  varied  course  of  human  afifairs. 
And,  indeed,  it  may  be  here  observed,  that  a  very 

Value  of  '  •'  j_    •       J    •         1  1 J 

the  old  re-  large  proportion  of  the  matter  contained  m  the  old 
^°'  ^'  reporters,  prior  to  the  English  revolution,  has  become 

superseded,  and  is  now  cast  into  the  shade  by  the  improvement 
of  modern  times ;  by  the  disuse  of  real  actions,  and  of  the  sub- 
tleties of  special  pleadings ;  by  the  cultivation  of  maritime  ju- 
risprudence ;  by  the  growing  value  and  variety  of  personal  con- 
tracts; by  the  spirit  of  commerce,  and  the  enlargement  of 
equity  jurisdiction ;  by  the  introduction  of  more  liberal  and 
enlightened  views  of  justice  and  public  policy ;  and,  in  short, 
by  the  study  and  influence  of  the  civil  law. 

In  perusing  the  old  reports,  we  cannot  but  be  struck  with  the 
long,  laborious,  and  subtle  arg;uments,  and  the  great  delay  which 
accompanied  the   investigation    of  points  of  law.     Thus,  for 


(o)  The  distinguished  reports  of  Saunders,  edited  by  Sergeant  Williams,  appeared 
in  a  5th  edition,  by  Mr.  Justice  Paterson,  of  the  Q.  B.,  and  afterwards,  in  1847,  in 
6th  edition,  by  Edward  Vaughan  Williams,  in  3  vols,  octavo. 
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instance,  the  case  of  Stowell  v.  Zouche,  in  Plowden,  was  argued 
twice  in  the  C.  B. ;  and  then  twice  in  the  exchequer  chamber, 
before  all  the  judges  in  England.  Calvin's  case,  in  Coke,  was 
argued  first  at  the  bar  of  the  K.  B.  by  counsel,  then  in  the 
exchequer  chamber,  first  by  counsel,  and  then  by  all  the  judges. 
It  was  afterwards  argued  by  counsel  at  two  different  times,  and 
then  by  all  the  judges  at  the  next  term,  upon  four  different  days ; 
and  at  another  term  thereafter  by  all  the  judges  on  four  difier- 
ent  days.  So  again  in  Manby  and  Richards  v.  Scott,  in  Levinz, 
the  case  was  argued  at  the  bar  three  several  times,  by  distinct 
counsel  each  time,  and  afterwards  by  all  the  judges  at  the 
bench.  It  was  quite  common  in  former  times  to  have  a  case 
spoken  to  at  two,  and  three,  and  four  several  times,  and  each 
time  at  a  different  term,  before  judgment  was  rendered. 
In  *  Lord  Chief  Justice  Willes's  Reports,  in  the  reign  of  *  488 
George  II.,  we  find  a  case  which  was  argued  five  times, 
and  at  five  distinct  terms,  and  the  judgment  was  not  rendered 
until  the  space  of  five  years  had  elapsed  from  tjie  first  argu- 
ment. It  was  not  until  the  time  of  Lord  Mansfield,  that  such 
repeated  arguments  were  disused,  and  great  despatch  and  un- 
exampled facility  and  vigor  given  to  the  administration  of  jus- 
tice. There  were  some  advantages  attending  repeated  discus- 
sions, which  served  as  a  compensation  for  the  delay  and  ex- 
pense attending  them.  They  tended  to  dissipate  shadows  and 
doubts,  and  to  unite  the  opinions  on  the  bench,  and  prevent 
that  constant  division  among  the  judges  which  has  much 
weakened  the  authority  of  some  of  our  American  courts. 

Erom  the  era  of  the  English  revolution,  the  reports  Modem 
increase  in  value  and  importance  ;  and  they  deal  more  ^^P°'-'^^- 
in  points  of  law  applicable  to  the  great  change  in  property,  and 
the  commerce  and  business  of  the  present  times.  I  shall  not 
undertake  to  speak  critically  of  the  particular  merits  of  the  mod- 
ern reports,  for  this  would  lead  me  into  too  extensive  details. 
Those  of  Lord  Raymond  and  Sergeant  Salkeld  embrace  the 
reigns  of  William  and  Mary,  and  Queen  Anne ;  and  during 
that  period  Lord  Chief  Justice  Holt  gave  lustre  to  the  jurispru- 
dence of  his  country.  The  Reports  of  Sir  John  Strange,  of 
Lord  Chief  Baron  Comyns,  of  Lord  Chief  Justice  Willes,  and 
a  part  of  the  Reports  of  Sergeant  Wilson,  occupy  the  reigns 
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George  I.  and  II. ;  and  they  are  all  respectable,  and  the  reports 
of  Willes  and  Wilson,  in  particular,  very  accurate  repositories 
of  the  judicial  decisions  of  those  reigns.  The  Reports  of  Lord 
Raymond  and  of  Sergeant  Wilson  are  also  peculiarly  valuable 
to  the  pleader,  for  the  many  useful  entries  and  forms  of  plead- 
ings which  accompany  the  cases.  From  that  period  the  Eng- 
lish Reports  are  to  be  read  and  studied  with  profound  attention. 
The  Reports  of  Burrow,  Cowper,  and  Douglass,  contain  the 
substance  of  Lord  Mansfield's  judicial  decisions,  and  they 
are  among  the  most  interesting  reports  in  the  English 
*  489  *  law.  All  the  courts  of  law  at  Westminster  have  been 
filled  with  very  eminent  men,  since  the  time  of  the 
accession  of  George  III. ;  and  we  need  only  refer  to  the  Term 
Reports,  and  to  East  and  his  successors,  as  reporters  to  the 
king's  bench,  and  to  Wilson,  Henry  Blackstone,  Bosanquet 
&  PuUer,  Taunton,  and  their  successors  in  C.  B.,  for  views  and 
sketches  of  the  English  law  in  its  most  correct  and  cultivated 
state. 

A  still  deeper  interest  must  be  felt  by  the  American  lawyer  in 
the  perusal  of  the  judicial  decisions  of  his  own  country.  Our 
American  reports  contain  an  exposition  of  the  common  law,  as 
received  and  modified  in  reference  to  the  genius  of  our  institu- 
tions. By  that  law  we  are  governed  and  protected,  and  it  can- 
not but  awaken  a  correspondent  attachment.  But  I  need  not 
undertake  the  invidious  task  of  selection  and  discrimination 
among  the  numerous  volumes  of  the  reports  of  American  deci- 
sions. Their  relative  character  must  be  familiar  to  the  profes- 
sion, and  it  will  be  sufficient  to  advise  the  student  to  examine 
thoroughly,  and  obtain  the  mastery  of  the  principles  of  law  as 
expounded  and  declared  by  our  more  important  tribunals, 
whether  they  be  of  federal  or  of  state  jurisdiction. 

We  have  hitherto  confined  our  attention  to  the  reports  of 
cases  in  the  courts  of  common  law.  But  the  system  of  equity 
is  equally  to  be  found  embodied  in  the  reports  of  the  adjudged 
cases ;  and  the  rules  and  usages  of  the  court  of  chancery  are  as 
fixed  as  those  which  govern  other  tribunals.  They  have  been 
regarded  as  a  kind  of  secondary  common  law,  fi:amed  or  pro- 
Chancery  Mulgated  by  the  court  of  chancery  within  the  two  last 
decisions,     centuries.     That  court  is  as  much  bound  as  a  court  of 
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law,  by  a  series  of  decisions,  applicable  to  the  case,  and  estab- 
lishing a  rule.  It  has  no  discretionary  power  over  principles 
and  established  precedents ;  and  chancery  has  grown  to  be  a 
jurisdiction  of  so  much  strict  technical  rule,  that  it  is  said,  by  a 
distinguished  writer  on  equity  doctrines,  that  there  are  now 
many  settled  rules  of  equity  which  require  to  be  moderated  by 
the  rules  of  good  conscience,  as  much  as  the  most  rigorous 
rules  of  law  did,  before  the  chancellors  interfered  on 
equitable  *  grounds,  (a)  A  court  of  equity  becomes,  in  *  490 
the  lapse  of  time,  by  gradual  and  almost  imperceptible 
degrees,  a  court  of  strict  technical  jurisprudence,  like  a  court  of 
law.  The  binding  nature  of  precedents  in  a  court  of  equity  was 
felt  and  acknowledged  by  Lord  Keeper  Bridgman,  in  the  reign 
of  Charles  II. ;  (b)  and  in  the  case  of  The  Earl  of  Mountague  v. 
Lord  Bath,  (c)  soon  after  the  revolution.  Lord  Chief  Justice 
Treby,  who  sat  for  the  lord  chancellor,  declared,  that  the  court 
of  chancery  was  limited  by  the  precedents  and  practice  of  for- 
mer times,  and  that  it  was  dangerous  to  extend  its  authority 
further.  At  this  day,  justice  is  administered  in  a  court  of  equity 
upon  as  fixed  and  certain  principles  as  in  a  court  of  law ;  and 
Lord  Eldon  has  secured  to  himself  a  title  to  the  reverence  of  his 
countrymen,  by  resisting  th^  temptation,  so  often  pressed  upon 
him,  to  make  principles  and  precedents  bend  to  the  hardship  of 
a  particular  case,  [d)  In  this  country  it  is  at  least  as  important 
as  in  any  other,  that  the  administration  of  justice,  both  legal 
and  equitable,  should  be  stable  and  uniform  ;  and  especially  if 
there  be  any  weight  in  the  opinion  of  an  ancient  English  law- 
yer, that  "  variety  of  judgments  and  novelty  of  opinions  were 
the  two  plagues  of  a  commonwealth."  (e) 

We  have  no  reports  of  chancery  decisions  untU  subsequent 


(a)  Sugdeu's  Letters  to  a  Man  of  Property,  p.  i. 

(b)  1  Mod.  Rep.  307.  (c)  3  Ch.  Cas.  95. 

(d)  Lord  Chancellor  Hart  has  observed,  however,  (and  he  had  been  familiar  with 
the  English  Chancery  practice,)  that  Lord  Eldon  was  not  the  slave  of  authority,  for 
his  doctrine  was,  that  every  thing  in  equity  turns  on  the  circumstances,  and  what  the 
court  had  to  see  was,  whether  the  circumstances  took  the  case  out  of  the  usual  rule. 
In  equity  there  is  no  rule  so  inflexible  as  not  to  bend  to  the  special  circumstances  of  a 
particular  case.  Moore  v.  McKay,  2  MoUoy,  134.  See,  also,  Montesquieu  v.  Sandys, 
18  Vesey,  302. 

(e)  Pref.  to  Jenkins's  Centuries. 
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to  the  time  of  Lord  Bacon.  Anciently!  the  court  of  chancery 
administered  justice  according  to  what  appeared  to  be  the  dic- 
tate of  conscience  as  applied  to  the  case,  without  any  regard  to 
law  or  rule ;  and  great  inconvenience  and  mischief  must  have 
been  produced  in  the  infancy  of  the  court,  by  reason  of  the  un- 
certainty and  inconsistency  of  its  decisions,  flowing  from  the 
want  of  settled  principles.  The  jurisdiction  of  the  court  was 
greatly  enlarged  in  the  time  of  Cardinal  Wolsey,  who 
*  491  was  chancellor  under  Henry  VIII.  ;  *  and  he  maintained 
his  equitable  jurisdiction  with  a  high  hand,  and  exercised 
his  authority  over  e\>ery  thing  which  could  be  a  subject  of  judi- 
cial inquiry,  and  decided  with  very  little  regard  to  the  common 
law.  This  conduct  in  his  judicial  capacity  was  one  of  the 
grounds  of  accusation  against  him  when  he  was  impeached. 
Under  his  successor.  Sir  Thomas  More,  who  is  said  to  have 
been  the  first  chancellor  that  ever  had  the  requisite  legal  educa- 
tion, (a)  business  rose  again  with  rapidity,  and  to  such  an  ex- 
tent as  to  require  the  assistance  of  a  master  of  the  rolls.  He 
allowed  injunctions  so  freely  as  to  displease  the  common-law 
judges,  though  he  acted  always  with  great  ability  and  integ- 
rity, (b)  To  show  how  wonderfully  business  in  chancery  had 
increased  by  the  time  of  Lord  Bacpn,  we  need  only  recur  to  the 
fact  which  he  gives  us  himself,  (c)  that  he  made  two  thousand 
orders  and  decrees  in  a  year ;  and  yet  we  have  not  a  single  de- 
cision of  his  reported. 

Those  decisions,  if  well  and  faithfully  reported,  would  doubt- 
less have  presented  to  the  world  a  clear  illustration  and  masterly 
display  of  many  principles  of  equity  since  greatly  considered 
and  discussed ;  for  even  upon  dry  technical  rules  and  points  of 
law,  he  shed  the  illuminations  of  his  mighty  mind. 

In  "West's  Symboleography,  a  work  published  at  the  close  of 
Elizabeth's  reign,  we  have  divers  curious  and  authentic  prece- 
dents of  the  process,  and  bills,  and  answers  in  chancery,  prior  to 
the  time  of  Bacon.     We  have,  also,  in  the  same  work,  a  brief 


(a)  But  Lord  Campbell,  in  his  Lives  of  the  Lord  Chancellors,  mentions  some  dis- 
tinguished chancellors  taken  from  the  common-law  courts  in  much  earlier  times. 

(b)  Reeves's  History  of  the  English  Law,  vol.  iv.  pp.,  368-377. 
(e)  Bacon's  Works,  vol.  iv.  p.  530. 
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digest  of  the  powers  and  jurisdiction  of  the  court,  from  which  it 
would  appear,  that  equity  was  regarded  in  that  day  as  a  matter 
of  arbitrary  conscience,  unincumbered  by  any  rules  or  principles 
of  law.  No  cases  are  cited  to  show  what  the  authority  was, 
but  such  as  were  gleaned  from  the  Year  Books,  and  the 
treatises  of  the  Doctor  *  and  Student,  and  of  the  Diversity  *  492 
of  Courts,  (a)  It  was  not  until  after  the  restoration  that 
any  reports  of  adjudged  cases  in  chancery  were  pub- 
lished.  The  volumes  entitled  "  Reports  of  Cases  taken  chancery 
and  adjudged  in  the  Court  of  Chancery,  in  the  reigns  "^""^  ^' 
of  Charles  I.,  Charles  II.,  James  II.,  William  III.,  and  Queen 
Anne,"  commence  with  the  reign  of  Charles  I.,  and  contain  the 
earliest  adjudged  cases  in  equity.  But  that  work,  and  another 
contemporary  work  of  the  same  character,  entitled  "  Cases 
argued  and  adjudged  in  the  high  Court  of  Chancery,"  are  both 
of  them,  in  their  general  character,  loose,  meagre,  and  inaccu- 
rate reports,  of  not  much  weight  or  authority.  The  reports  of 
some  cases  decided  by  Lord  Chancellor  Cowper,  in  the  third 
and  last  volume  of  the  Reports  in  Chancery,  and  the  great  case 
of  The  Duke  of  Norfolk,  and  the  case  of  Bath  cmd  Moimtague,  at 
the  conclusion  of  the  Cases  in  Chancery,  are  distinguished  ex- 
ceptions to  this  complaint,  and  those  great  cases  are  fully  and 
very  interestingly  reported.  In  the  latter  part  of  the  reign  of 
Charles  II.,  Lord  Chancellor  Nottingham  raised  the  character  of 
the  court  to  high  reputation,  and  established  both  its  jurispru- 
dence and  its  jurisdiction  upon  wide  and  rational  foundations. 
We  have  but  few  reports  of  his  decisions  that  are  worthy  of  his 
fame.  They  are  dispersed  through  several  works  of  inferior  au- 
thority. It  is  from  his  time,  however,  that  equity  became  a  reg- 
ular and  cultivated  science,  and  the  judicial  decisions  in  chan- 
cery are  to  be  carefully  studied. 

Vernon's  Reports  are  the  best  of  the  old  reports  in 
chancery.  They  were  published  from  his  manuscripts, 
after  his  death,  by  order  of  Chancellor  King,  and  were  found  to 


(o)  The  Diversity  of  Courts  and  their  Jurisdictions,  is  a  very  brief  treatise,  com- 
piled in  law  French,  under  Henry  VIII.,  and  translated  in  English  by  Wm.  Hughes, 
under  Charles  I.  It  stated,  that  in  chancery  "  a  man  shall  have  remedy  for  that  for 
which  he  can  have  no  remedy  at  the  common  law ;  and  it  is  called  by  the  common 
people,  the  court  of  conscience."    It  is  printed  at  the  end  of  the  Mirror  of  Justices. 
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be  quite  imperfect  and  inaccurate.  In  1806,  Mr.  Raithby  fa- 
vored the  profession  with  a  new  and  excellent  edition  of  Vernon, 
enriched  by  learned  notes  aqd  accurate  extracts  fl:om  the  regis- 
ter's books,  so  that  the  volumes  assumed  a  new  dress,  and  more 
unquestionable  authenticity.  Those  reports  include  part  of  the 
judicial  administration  of  Lord  Nottingham,  and  the 
*  493  whole  of  the  time  of  Lord  Somers ;  *  but  they  give  us 
nothing  equal  to  the  reputation  of  those  great  men. 
They  bring  the  series  of  equity  decisions  down  to  the  conclu- 
sion of  Lord  Chancellor  Cowper's  judicial  life. 

Precedents  Precedents  in  Chancery  is  a  collection  of  cases  be- 
in  Chancery,  t^ggjj  1689  and  1722;  and  the  author  of  those  reports, 
and  of  the  first  volume  of  Equity  Cases  Abridged,  is  generally 
supposed  to  be  the  same  person.  They  are  works  which  con- 
tain very  brief  cases,  in  comparison  with  the  voluminous  details 

Peere  Wii-  of  modern  reports  ;  but  they  are  of  respectable  author- 
iiams.  j^y._  ^^j  Peere  Williams's  Reports  extend  from  the  be- 
ginning of  the  last  century  to  the  year  1735,  and  they  embrace 
the  period  of  the  decisions  of  a  succession  of  eminent  men,  who 
presided  in  chancery  in  the  former  part  of  that  century.  The 
note  of  Mr.  Cox  to  the  fourth  edition  of  these  reports,  gave  to 
that  edition  the  character  of  being  the  best  edited  book  on  the 
law.  Even  before  his  learning  and  industry  had  given  new 
character  and  value  to  the  reports  of  Peere  Williams,  they  were 
regarded  as  one  of  the  most  perspicuous,  useful,  and  interesting 
repositories  of  Equity  law  to  be  found  in  the  language. 
„    ,  Moseley's  reports  of  cases  during  the  time  of  Lord 

Moseley.  .  . 

King,  have  received  a  various  and  contradictory  char- 
acter and  treatment.  Lord  Mansfield  said  it  was  a  book  not  to 
be  quoted ;  but  Lord  Eldon,  who  is  presumed  to  haye  been  a 
better  judge  of  the  merits  of  the  work,  says  that  Mosely  is  a 
book  of  considerable  accuracy,  (b)  It  is  fortunate  that  we  have 
even  so  imperfect  a  view  of  the  decisions  of  Lord  King,  who 
was  an  eminent  scholar,  and  to  whom  Mr.  Locke  bequeathed 
his  papers  and  library. 

Lord  Talbot  presided  in  chancery  but  a  very  few 

years.    He  was  a  pure  and  exalted  character,  who  died 

(a)  1  Vesey,  Jr.  547.     3  Vesey,  285.     5  Vesey,  664.' 

(6)  3  Anst.  Kep.  861.     5  Burr.  Rep.  2629.     1  Merivale's  Eep.  92. 
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in  the  vigor  of  his  age,  and  his  loss  was  lamented  as  a  great 
national  calamity.  The  cases  during  his  time,  under  the  title 
of  Cases  tempore  Talbot,  are  well  reported,  and  have  a  reputa- 
tion-for  accuracy. 

*  Lord  Hardwicke,  the  successor  of  Lord  Talbot,  held  *  494 
the  great  seal  for  upwards  of  twenty  years,  and  the  pres- 
ent wise  and  rational  system  of  English  equity  jurisprudence 
owes  more  to  him  than  perhaps  to  any  of  his  predecessors.  His 
decisions  are  reported  in  the  elder  Vesey  and  Atkyns,  y^^  ^^^ 
and  partly  in  Ambler  and  Dickens  ;  and  though  none  Atkyns. 
of  them  are  eminent  reporters,  either  for  accuracy  or  precision 
in  the  statements  of  the  cases,  or  in  giving  the  judgment  of  the 
court,  (a)  yet  the  value  of  his  opinions,  and  the  great  extent  of  ^ 
his  learning,  and  the  solidity  of  his  judgment,  have  been  suffi- 
ciently perceived  and  understood.  There  is  no  judge  in  the  ju- 
dicial annals  of  England  whose  judicial  character  has  received 
greater  and  more  constant  homage.  His  knowledge  of  the  law, 
said  a  very  competent  judge,  was  most  extraordinary,  and  he 
was  a  consummate  master  of  the, profession,  (b)  His  decisions, 
at  this  day,  and  in  our  own  courts,  do  undoubtedly  carry  with 
them  a  more  commanding  weight  of  authority  than  those  of 
any  other  judge  ;  and  the  best  editions  of  the  elder  Vesey  and 
Atkyns  wiU  continue  to  fix  the  attention  and  study  of  succeed- 
ing ages. 

Eden's  Reports  of  the  decisions  of  Lord  Northing-    -Eden. 
ton,  the   successor  to  Lord   Hardwicke,  are  very  au- 
thentic, and  highly  esteemed.     They  surpass  in  accuracy  the 
reports  either  of  Ambler  or  Dickens  within  the  same  period ; 
and  the  authority  of  Lord  Northington  is  very  great,  and  it 
arose  from  the  uncommon  vigor  and  clearness  of  his  under- 
standing.    The  next  book  of  reports  of  deserved  celebrity  is 
Brown,  commencing  with  Lord  Thurlow's   appoint- 
ment to  the  office  of  chancellor ;  and  the  high  char- 
acter of  the  court  at  that  period  gave  to  those  reports  a  very 
extensive  authority  and  circulation,  for  which  they  were  indebted 


(a)  BuUer,  J.,  in  6  East,  28,  u.     Sir  J.  Mansfield,  in  5  Taunt.  Rep.  64.     4  Vesey, 
138,  n.     Preface  to  Eden's  Eep.     1  Sch.  &  Lef.  240. 
(6)  Lord  Kenyon,  7  Term  Rep.  416. 
VOL.  I.  47 
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more  to  the  reputation  of  the  chancellor  than  to  any  merit  in 
the  execution  of  the  work.     Cox's  Cases  in  Chancery 
*  495     give  us  the  '  decisions  of  Lord  Kenyon,  while  he  was 
master  of  the  rolls  under  Thurlow,  as  well  as  the  decisions 
Cox-        of  the  lord  chancellor  during  the  same  period.     They 
were  intended' as  a  supplement  to  the  reports  of  Brown  and 
the  younger  Vesey,  so  far  as  those  reports  covered  the  period 
embraced  by  the  cases,  and  they  are  neat,  brief,  and  perspicuous 
reports,  of  unquestionable  accuracy.     A  new  and  greatly  im- 
proved edition  has  lately  been  published  in  New  York,  under 
the  superintendence  of  one  of  the  masters  in  chancery. 

The  reports  of  the  younger  Vesey  extend  over  a  large 
Vesey""^"^  space  of  time,  and  contain  the  researches  of  Sir  Rich- 
ard Pepper  Arden,  as  master  of  the  rolls,  and  the  whole 
of  the  decisions  of  Lord  Loughborough,  and  carry  us  far  into 
the  time  of  Lord  Eldon.  These  reports  are  distinguished  for 
their  copiousness  and  fidelity.  The  same  character  is  due  to 
the  reports  of  his  successors ;  and  though  great  complaints  have 
been  made  at  the  delay  of  causes,  arising  from  the  cautious  and 
doubting  mind  of  the  present  (a)  venerable  lord  chancellor  of 
England,  it  seems  to  be  universally  conceded,  that  he  bestows 
extraordinary  diligence  in  the  investigation  of  immense  details 
of  business,  and  arrives  in  the  end  at  a  correct  conclusion,  and 
displays  a  most  comprehensive  and  familiar  acquaintance  with 
equity  principles.  It  must,  nevertheless,  be  admitted  that  the 
reports  of  Lord  Eldon's  administration  in  equity,  amounting  to 
perhaps  thirty  volumes,  and  replete  with  attenuated  discussion, 
and  loose  suggestions  of  doubts  and  difficulties,  are  enough  to 
task  very  severely  the  patience  of  the  profession. 

There  are  recent  reports  of  decisions  in  other  departments  of 
equity  which  are  deserving  of  great  attention.  The  character  of 
those  branches  of  the  equity  jurisdiction  is  eminently  sustained  ; 
and  the  reported  decisions  of  Lord  Redesdale  and  Lord  Man- 
ners, in  the  Irish  court  of  chancery,  are  also  to  be  placed  on  a 
level,  in  point  of  authority,  with  the  best  productions  of  the 
English  bench,  (b) 


(a)   1826. 

(a)  The  Lives  of  the  Lord  Chaucellors  of  England,  from  the  earliest  times  till  the 
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Upon  our  American  equity  reports,  I  have  only  to  observe, 
that,  being  decisions  in  cases  arising  under  our  domestic 
*laws  and  systems,  they  cannot  but  excite  a  stronger     '496 
interest  in  the  mind  of  the  student ;  and  from  their  more 
entire  application  to  our  circumstances,  they  will   carry  with 
them  the  greater  authority.^ 


reign  of  George  IV.,  in  5  vols.  8vo.  London,  1846,  by  Lord  Campbell,  is  the  most 
instructive  and  attractive  work  on  legal  biography  that  is  extant,  and  equally  distin- 
guished for  its  truth,  its  candor,  and  its  freedom. 


1  The  reports  of  judicial  decisions,  to  which  the  attention  of  the  American  lawyer  is 
directed,  have  become  too  numerous  even  to  be  designated  in  a  limited  note.  The  Eng- 
lish reports  still  retain  their  high  rank  in  the  lawyer's  library.  The  alterations  of  our 
forms  of  pleadings,  and  in  the  rules  of  procedure,  and  the  differences  of  our  political  sys- 
tems, indeed,  render  many  of  the  English  decisions  inapplicable  to  our  circumstances ; 
but  the  mass  of  legal  questions  will  always  remain  alike  in  both  countries.  The  essential 
principles  of  civil  liberty  belong  to  both;  the  mode  of  legislation  in  each  is  the  same;  and 
the  system  of  evidence,  the  rights  of  persons,  and  the  great  body  of  commercial  law,  are 
common  to  England  and  America.  The  reports  of  the  courts  of  England  seemed  for  a 
while  to  languish,  after  the  retirement  of  Lord  EUenborough,  but  they  never  exhibited  the 
science  of  the  law  in  so  high  and  cultivated  a  state  as  at  the  present  time.  If  it  be  not 
presuming  in  an  American  annotator  to  pretend  to  discriminate  among  the  contemporary 
decisions,  he  may  point  out  to  the  student,  among  the  common-law  reports,  the  decisions 
of  the  Court  of  Exchequer,  since  Baron  Parke  and  his  very  learned  associates  became  the 
judges,  as  worthy  of  the  brightest  period  of  English  jurisprudence. 

Since  the  last  edition  of  the  Commentaries  appeared,  the  Court  of  Chanceiy  of  JJew 
York  has  ceased  to  exist,  and  with  it  has  closed  a  series  of  Equity  Reports  which  refle'cted 
lustre  on  the  state,  and  the  influence  of  which  has  pervaded  the  jurisprudence  of  the 
nation.  The  reports  containing  the  decisions  of  the  two  most  distinguished  Chancellors 
of  New  York,  Johnson's  Reports,  Paige's  Reports,  and  Barbour's  Chancery  Reports,  com- 
prise the  whole  system  of  equity  law,  and  will  always  be  the  resort  and  study  of  the 
American  lawyer. 

Of  ihe  first  of  those  Chancellors  it  is  unnecessary  to  speak  to  the  reader  of  his  volumes. 
Most  of  his  decisions  have  been  transferred  to  his  commentaries.  "  Lector,  si  manumenlum 
regviris,  circumspice  /^^ 

But  it  may  be  permitted  to  the  Editor  to  render  his  tribute  of  homage  to  Chancellor 
Walworth.  It  has  been  his  privilege  to  practice  under  the  Chancellor  during  his  whole 
term  of  office,  and  to  observe  those  high  judicial  qualities,  which  have  rarely  been  equalled. 
If  in  his  demeanor,  on  the  bench,  the  Chancellor  was  sometimes  open  to  criticism,  it  was 
that  only  which  has  been  applied  to  kindred  genius,  that  "  he  was  prevented,  by  his  in- 
conceivable rapidity  in  apprehending  the  opinions  of  others,  from  judging  accurately  of 
their  reasonableness."  This  criticism,  however,  never  approached  his  matured  decisions, 
embracing  the  whole  circle  of  equity.  Never,  perhaps,  were  so  many  decisions  made, 
where  so  few  were  inaccurate  as  to  facts  or  erroneous  in  law. 

If  it  was  destined  that  the  Court  of  Chancery  should  fall  under  a  reform,  which  appar- 
ently designs  to  obliterate  the  history  as  well  as  the  legal  systems  of  the  past,  it  is  a  con- 
solation to  reflect  that  it  fell  without  imputation  on  its  purity  or  usefulness,  and  that  no 
court  was  ever  under  the  guidance  of  a  judge,  purer  in  character  or  more  gifted  in  talent, 
than  the  last  Chancellor  of  New  York. 
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I  have  now  finished  a  succinct  detail  of  the  principal 

General  '  ^ 

merits  of  re- reporters;  and  when  the  student  has  been  thoroughly 
initiated  in  the  elements  of  legal  science,  I  would 
strongly  recommend  them  to  his  notice.  The  old  cases,  prior  to 
the  year  1688,  need  only  be  occasionally  consulted,  and  the 
leading  decisions  in  them  examined.  Some  of  them,  however, 
are  to  be  deeply  explored  and  studied,  and  particularly  those 
cases  and  decisions  which  have  spread  their  influence  far  and 
wide,  and  established  principles  which  lie  at  the  foundations  of 
English  jurisprudence.  Such  cases  have  stood  the  scrutiny  of 
contemporary  judges,  and  been  illustrated  by  succeeding  artists, 
and  are  destined  to  guide  and  control  the  most  distant  pos- 
terity. The  reports  of  cases  since  the  middle  of  the  last  century, 
ought,  in  most  instances,  to  be  read  in  course,  and  they  wiU  con- 
duct the  student  over  an  immense  field  of  forensic  discussion. 
They  contain  that  great  body  of  the  commerical  law,  and  of  the 
law  of  contracts,  and  of  trusts,  which  governs  at  this  day.  They 
are  worthy  of  being  studied  even  by  scholars  of  taste  and  general 
literature,  as  being  authentic  memorials  of  the  business  and 
manners  of  the  age  in  which  they  were  composed.  Law  reports 
are  dramatic  in  their  plan  and  structure.  They  abound  in  pa- 
thetic incident,  and  displays  of  deep  feeling.  They  are  faithful 
records  of  those  "  little  competitions,  factions,  and  debates  of 
mankind  "  that  fill  up  the  principal  drama  of  human  life  ;  and 
which  are  engendered  by  the  love  of  power,  the  appetite  for 
wealth,  the  allurements  of  pleasure,  the  delusions  of  self-interest, 
the  melancholy  perversion  of  talent  and  the  machinations  of 
firaud.  They  give  us  the  skilful  debates  at  the  bar,  and  •  the 
elaborate  opinions  on  the  bench,  delivered  with  the  authority  of 
oracular  wisdom.      They  become  deeply  interesting,  because  ■ 

they  contain  true  portraits  of  the  talents  and  learning 
*  497     of  the  sages  of  the  law.     *  We  should  have  known  but 

very  little  of  the  great  mind  and  varied  accomplishments 
of  Lord  Mansfield,  if  we  had  not  been  possessed  of  the  faithful 
reports  of  his  decisions.  It  is  there  that  his  title  to  the  cha- 
racter of  "  founder  of  the  commercial  law  of  England,"  is  veri- 
fied. A  like  value  may  be  attributed  to  the  reports  of  the 
decisions  of  Holt,  Hardwicke,  Willes,  Wilmot,  DeGrey,  Cam- 
den, Thurlow,  Buller,  Kenyon,  Sir  William  Scott,  Grant,  and 
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many  other  illustrious  names,  which  will  be  immortal  as  the 
English  law.  Nor  is  it  to  be  overlooked  as  a  matter  of  minor 
importance,  that  the  judicial  tribunals  have  been  almost  uni- 
formly distinguished  for  their  immaculate  purity.  Every  person 
well  acquainted  with  the  cfontents  of  the  English  reports,  must 
have  been  struck  with  the  unbending  integrity  and  lofty  morals 
with  which  the  courts  were  inspired.  I  do  not  know  where  we 
could  resort,  among  all  the  volumes  of  human  composition,  to 
find  more  constant,  more  tranquil,  and  more  sublime  manifesta- 
tions of  the  intrepidity  of  conscious  rectitude.  If  we  were  to  go 
back  to  the  iron  times  of  the  Tudors,  and  follow  judicial  history 
down  from  the  first  page  in  Dyer  to  the  last  page  of  the  last 
reporter,  we  should  find  the  higher  courts  of  civil  judicature, 
generally,  and  with  rare  exceptions,  presenting  the  image  of  the 
sanctity  of  a  temple,  where  truth  and  justice  seem  to  be  en- 
throned, and  to  be  personified  in  their  decrees. 


47* 
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LECTURE   XXII. 

OF   THE   PRIRCIPAL   PUBLICATIONS   ON   THE   COMMON   LAW. 

The  reports  of  adjudged  cases  are  admitted  to  contain  the 
highest  and  most  authentic  evidence  of  the  principles  ,and  rules 
of  the  common  law ;  but  there  are  numerous  other  works  of 
sages  in  the  profession,  which  contribute  very  essentially  to 
facilitate  the  researches,  and  abridge  the  labor  of  the  student. 
These  works  acquire  by  time,  and  their  intrinsic  value,  the 
weight  of  authority ;  and  the  earlier  text-books  are  cited  and 
relied  upon  as  such,  in  the  discussions  at  the  bar  and  upon  the 
bench,  in  cases  where  judicial  authority  is  wanting. 

One  of  the  oldest  of  these  treatises  is  Glanville's 
Tractatus  de  Legibus  Angliae,  composed  in  the  reign  of 
Henry  II.,  in  which  he  was  chief  justiciary,  and  presided  in  the 
aida  regis.  It  is  a  plain,  dry,  perspicuous  essay  on  the  ancient 
actions  and  the  forms  of  writs  then  in  use.  It  has  become 
almost  obselete  and  useless  for  any  practical  purpose,  owing  to 
the  disuse  of  the  ancient  actions  ;  but  it  is  a  curious  monument 
of  the  improved  state  of  the  Norman  administration  of  jus- 
tice.(a)  It  is  peculiarly  venerable,  if  it  be,  as  it  is  said,  the 
most  ancient  book  extant,  upon  the  laws  and  customs  of  Eng- 
land. It  has  been  cited,  and  commented  upon,  and  extolled, 
by  Lord  Coke,  Sir  Matthew  Hale,  Sir  Henry  Spleman,  Selden, 


(a)  In  the  History  of  the  Boroughs  and  Municipal  Coi-porations  of  the  United 
Kingdom,  by  Messrs.  Merewether  &  Stephens,  (vol.  i.  Int.  18,)  all  that  is  contained 
in  the  earlier  Saxon  laws,  and  in  those  of  William  I.  and  Henry  L,  and  the  charters 
of  those  periods,  is  said  to  be  in  a  great  degree  repeated  in  Glanville,  and  again  in 
Britton.  Ibid.  vol.  1,  p.  476.  Dr.  Irving,  in  his  Introduction  to  the  Study  of  tlie 
Civil  Law,  p.  93,  says  that  Glanville's  Treatise  is  under  considerable  obligation  to 
the  civil  law.  "■ 
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Blackstone,  and  most  of  the  eminent  lawyers  and  antiquaries  of 
the  two  last  centuries.  Mr.  Reeves  says  that  he  incorporated 
the  whole  of  Glanville  into  his  history  of  the  English  law. 

Bracton  wrote  his  treatise,  De  Legibus  et  Consuetu- 
dinibus  AngliaB,  in  the  reign  of  Henry  IL,  and  he  is  said 
to  have  been  a  judge  itinerant  in  that  reign,  and  professor 
of  law  at  *  Oxford.    He  is  a  classical  writer,  and  has  been     *  500 
called  by  a  perfect  judge  of  his  merits,(a)  the  father  of 
the  English  law,  and  the  great  ornament  of  the  age  in  which  he 
lived.    His  work  is  a  systematic  performance,  giving  a  complete 
^  view  of  the  law  in  all  its  titles,  as  it  stood  at  the  time  it  was 
written ;  and  it  is  fiUed  with  copious  and  accurate  details  of 
legal  learning.    It  treats  of  the  several  ways  of  acquiring,  main- 
taining, and  recovering  property,  much  in  the  manner  of  the  In- 
stitutes of  Justinian.     The    style   clear,  expressive,  and  some- 
times polished,  has  been  ascribed  to  the  influence  of  the  civil 
and  canon  law,  which  he  had  studied  and  admired;  and  the 
work  evinces,  by  the  freedom  of  the  quotations,  that  he  had 
drank  deep  at  those  fountains. 

Sir  William  Jones  says,  he  is  certainly  the  best  of  our  juridi- 
cal classics,  though  he  is  perfectly  aware  that  Bracton  copied 
Justinian  almost  word  for  word.(6)  In  the  reign  of  Edward  L, 
Bracton  was  reduced  into  a  compendium  by  Thornton,  which 
shows,  says  Selden,(c)  how  great  the  authority  of  Bracton  was 
in  the  time  of  Edward  I.  He  continued  to  be  the  repository  of 
ancient  English  jurisprudence,  and  the  principal  source  of  legal 
authority,  down  to  the  time  of  the  publication  of  the  Institutes 
of  Lord  Coke. 

Staunforde,  in  his' Pleas  of  the  Crown,  published  about  the 
time  of  Philip  and  Mary,  bears  strong  testimony  to  the  merits 
and  to  the  authority  of  Bracton.  It  is  stated  in  Plowden,(d!) 
that  neither  Glanville  nor  Bracton  were  to  be  cited  as  author- 
ities, but  rather  as  ornaments  to  the  discourse ;  and  in  several 


(a)  4  Reeve's  History  of  the  English  Law,  p.  570. 

(6)  Mr.  Spence,  in  his  Equitable  Jurisdiction  of  the  Court  of  Chancery,  vol.  i.  118- 
132,  considers  that  Bracton  drew  the  learning  of  his  treatise,  not  from  tlie  Anglo- 
Saxon  or  Anglo-Norman  jurisprudence,  but  essentially  from  the  Roman  law. 

(c)  Dissertation  annexed  to  Pleta,  c.  ii.  sec.  1. 

{d)  P.  357,  358.  . 
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other  books  the  same  thing  was  said,  (a)  But  Mr.  Reeves, 
*  501     in  his  history  of  the  English  law(&)  justly  vindicates  *  the 

character  of  Bracton  from  such  unmerited  aspersion; 
and,  what  is  as  much,  and  perhaps  more  to  the  purpose,  the 
learned  Selden,  whose  knowledge  of  English  legal  antiquities 
was  unrivalled,  declares,  that  this  notion  is  founded  in  error. 
Glanville  and  Bracton  are  authors  of  great  service  to  all  who 
apply  themselves  to  the  study  of  the  law,  and  are  desirous  of 
knowing  its  origin  and  progress  from  the  very  foundation,  (c) 
They  contain  numberless  things,  said  Selden,  which  in  his  day 
either  remained  entire,  or  were  only  partially  abrogated ;  and 
they  contain  such  information  on  ancient  customs  and  laws,  as 
to  carry  with  them  authority  as  well  as  illustration.  Lord  Holt, 
in  the  great  case  of  Coggs  v.  Bernard,  made  free  use  of  Brac- 
ton, and  spoke  of  him  as  an  old  author  full  of  reason  and  good 
sense. 

Brittonand     Britton  and  Fleta,  two  treatises  in  the.  reign  of  Edw. 
^'^'  I.,  were  nothing  more  than  appendages  to  Bracton,  and 

from  whom  they  drew  largely.  Lord  Coke  says,  (d)  thatBritton 
was  bishop  of  Hereford,  and  of  profound  judgment  in  the  com- 
mon law,  and  that  Fleta  was  written  by  some  learned  lawyer, 
while  in  confinement  in  the  Fleet  prison,  (e)  The  dissertation 
which  Selden  annexed  to  the  edition  of  Fleta,  printed  in  his 
time,  is  evidence  of  the  high  estimation  in  which  the  work  was 
then  held  ;  and  it  is  a  little  singular  that  President  Henault,  in 
his  chronological  abridgment  of  the  History  of  France,  (/)  should 
refer  to  this  ancient  English  treatise  of  Fleta  as  an  historical 
authority,  (g) 


[a)  1  Show.  118.     11  St.  Tri.  143. 
(6)  Vol.  iv.  pp.  570,  571. 

(c)  Seidell's  Dissertations,  u.  1,  sec.  3. 

(d)  Pref.  to  10  Co. 

(<■)  Lord  Campbell,  in  his  very  interesting  "Lives  of  the  Lord  Chancellore,"  says, 
that  Britton  set  the  example  of  writing  law  books  in  French,  which  was  followed  for 
some  centuries. 

(/)  Tom.  i.  p.  258. 

(<7)  The  Mirror  of  Justices  was  said,  recently,  by  Ch.  J.  Tindal,  (6  Bingham,  N.  0. 
237,)  to  be  a  book  of  great  authority,  and  of  the  earliest,  though  uncertain  date. 
Lord  Coke  spoke  of  its  authority  and  antiquity  in  high  terms,  and  that  most  of  it 
was  written  before  the  conquest.  Pref.  to  9  Co.  and  Pref.  to  10  Co.  Mr.  Beeves, 
author  of  the  History  of  the  Englist  Law,  speaks  of  it  as  a  curious,  and  in  some  de- 
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Sir  John  Fortescue's  treatise,  De  Laudibus  Legum  g.^  j^^^ 
Angliae,  was  written  in  the  reign  of  Henry  VI.,  under  Fortesoue. 
whom  he  was  chief  justice,  and  afterwards  chancellor.  It  is  in 
the  form  of  a  dialogue  between  him  and  the  young  prince,  and 
he  undertakes  to  show,  that  the  common  law  was  the 
most  *  reasonable  and  the  most  ancient  in  Europe,  and  *  502 
superior  to  the  civil  law.  It  displays  sentiments  of  lib- 
erty, and  a  sense  of  a  limited  monarchy,  remarkable,  in  the  fierce 
and  barbarous  period  of  the  Lancastrian  civil,  wars,  and  an  air 
of  probity  and  piety  runs  through  the  wgrk.  He  insisted,  for 
instance,  that  the  conviction  of  criminals  by  juries,  and  without 
torture,  was  much  more  just  and  humane  than  the  method  of 
the  continental  nations ;  and  that  the  privilege  of  challenging 
jurors,  and  of  bringing  writs  of  arttaint  upon  coiTupt  verdicts, 
and  the  usual  vs^ealth  of  jurors,  afforded  that  security  to  the  lives 
and  property  of  English  subjects,  which  no  other  country  was 
capable  of  affording.  He  run  a  parallel,  in  many  instances, 
between  the  common  and  the  civil  law,  in  order  to  show  the 
superior  equity  of  the  former,  and  that  the  proceedings  in  courts 
of  justice  were  not  so  dilatory  as  in  other  nations.  Though 
some  of  the  instances  of  that  superiority,  which  he  adduces, 
such  as  the  illegitimacy  of  ante-nuptial  children,  and  the  doc- 
trine of  feudal  wardships,  are  of  no  consequence,  yet  the  secu- 
rity arising  from  trial  by  jury,  and  the  security  of  life  and  prop- 
erty by  means  of  the  mixed  government  of  England,  and  the 
limitations  of  the  royal  prerogative,  were  solid  and  preeminent 
marks  of  superiority. 

This  interesting  work  of  Fortescue  has  been  translated  from 
the  Latin  into  English,  and  illustrated  with  the  notes  of  the 
learned  Selden  ;  and  it  was  strongly  recommended,  in  a  sub- 
sequent age,  by  such  writers  as  Sir  Walter  Raleigh  and  St. 
Germain.  And  while  upon  this  author,  we.  cannot  but  pause 
and  admire  a  system  of  jurisprudence,  which,  in  so  unculti- 
vated a  period  of  society,  contained  such  singular  and  invalu- 
able provisions  in  favor  of  life,  liberty,  and  property,  as  those 
to  which  Fortescue  referred.     They  were  unprecedented  in  all 


gree,  authentic  tract,  and  as  compiled  by  Home,  under  Ed.  II.,  from  some  worlc  of 
that  kind,  and  legal  documents  in  the  Anglo-Saxon  times. 
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Greek  and  Roman  antiquity,  and,  being  preserved  in  some 
tolerable  degree  of  fireshness  and  vigor,  amidst  the  profound- 
ignorance  and  licentious  spirit  of  the  feudal  ages,  they  justly 

entitle  the  common  law  to  a  share  of  that  constant  and 
*503     vivid  eulogy  which  the  English  lawyers  *have  always 

liberally  bestowed  upon  their  municipal  institutions. 

Littleton's  Book  of  Tenures  was  composed  in  the 
reign  of  Edward  IV.,  and  it  is  confined  entirely  to  the 
doctrines  of  the  old  English  law*  concerning  the  tenure  of  real 
estates,  and  the  incidents  and  services  relating  thereto.  In  the 
first  book  Littleton  treats  of  the  quantity  of  interest  in  estates, 
under  the  heads  of  fee  simple,  fee  tail,  tenant  in  dower,  tenant 
by  the  curtesy,  tenant  for  life,  for  years,  and  at  wiU.  In  the 
second  book  he  treats  of  the  several  tenures  and  services  by 
which  lands  were  then  held,  such  as  homage,  fealty,  villenage, 
and  knight  service.  In  the  third  book  he  treats  of  divers  sub- 
jects relative  to  estates  and  their  tenures,  under  the  heads  of 
parceners,  joint  tenants,  estates  on  condition,  releases,  warranty, 
&c.  He  explained  the  learning  of  that  period  on  the  subject 
of  tenures  and  estates,  with  a  felicity  of  arrangement  and  per- 
spicuity and  precision  of  style,  that  placed  him  above  all  other 
writers  on  the  law.  No  work  ever  attained  a  more  decided  and 
permanent  reputation  for  accuracy  and  authority.  Lord  Coke 
says,  (a)  that  Littleton's  Tenures  was  the  most  perfect  and  ab- 
solute work,  and  as  free  from  error  as  any  book  that  ever  was 
written  on  any  human  science ;  and  he  is  justly  indignant  at 
the  presumptuous  and  absurd  censures  which  the  celebrated, 
civilian,  Hotman,  was  pleased  to  bestow  on  Littleton's  clear 
and  accurate  view  of  English  feudal  tenures.  He  said  he  had- 
known  many  of  his  cases  drawn  in  question,  but  never  could 
find  any  judgment  given  against  any  of  them,  which  could  not 
be  affirmed  of  any  other  book  in  our  law.  The  great  excellence 
of  Littleton  is  his  full  knowledge  of  the  subject,  and  the  neat- 
ness and  simplicity  of  his  manner.  He  cites  but  very  few 
cases,  but  he  holds  no  opinion,  says  his  great  commentator,,  but 

what  is  supported  by  authority  and  reason.     A  great 
*  504    part  of  Littleton  is  not  now  law,  or  is  entirely  *  obsolete 


(a)  Preface  to  Co.  Litt.  and  to  10  Co. 
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with  us;  and  particularly  much  of  the  matter  in  the  chap- 
ters on  estates  in  fee  tail,  copyholds,  feudal  services,  discon- 
tinuance, attornment,  remitter,  confirmation,  and  warranty. 
But,  even  at  this  day,  what  remains  concerning  tenures  cannot 
be  well  understood  without  a  general  knowledge  of  what  is 
abolished;  and  even  the  obsolete  part  of  Littleton  can  be 
studied  with  pleasure  and  profit  by  all  who  are  desirous  to 
trace  the  history  and  grounds  of  the  law.  It  has  been  sup- 
posed by  Mr.  Butler  that  Littleton's  treatise  would  still  be  a 
proper  introduction  to  the  institutes  of  the  English  law  on  the 
subject  of  real  estates. 

Perkins's  Treatise  of  the  Laws  qf  England,  written 
in  the  reign  of  Henry  VIII.,  has  always  been  deemed 
a  valuable  book  for  the  learning  and  ingenuity  displayed  in  it 
relating  to  the  title  and  conveyance  of  real  property.  Coke 
said  it  was  wittily  and  learnedly  composed ;  and  Lord  Mans- 
field held  it  to  be  a  good  authority  in  point  of  law.  It  treats  of 
grants,  deeds,  feoffments,  exchange,  dower,  curtesy,  devises, 
surrenders,  reservations,  and  conditions  ;  and  it  abounds  with 
citations,  and  supports  the  positions  laid  down  by  references  to 
the  Year  Books,  and  Fitzherbert's  Abridgment. 

The  dialogue  between  a  doctor  of  divinity  and  a  Doctor  and 
student  in  law  was  written  by  St.  Germain,  in  the  Student. 
■  reign  of  Henry  VIIL,  and  discusses,  in  a  popular  manner, 
many  principles  and  points  of  common  law.  The  seventeenth 
edition  of  this  work  was  published  in  1787,  and  dedicated  to 
the  younger  students  and  professors  of  law.  It  has  always 
been  considered  by  the  courts,  and  the  best  of  the  juridical 
writers,  as  a  book  of  merit  and  authority.  The  form  of  writing 
by  dialogue  was  much  in  use  among  the  ancients,  and  some  of 
the  finest  treatises  of  the  Greeks  and  Romans  were  written  in 
that  form,  and  particularly  the  remains  of  the  Socratic  school 
in  the  writings  of  Xenophon  and  Pl,ato,  and  the  rhetorical  and 
philosophical  treatises  of  Cicero.  The  three  most  interesting 
productions,  in  the  form  of  dialogue,  on  the  English  law, 
are  Fortescue,  already  mentioned,  *this  work  of  St.  *505 
Germain,  and  the  elegant  and  classical  wojk  entitled 
Eunomus,  or  Dialogues  concerning  the  Law  and  Constitution 
of  England,  by  Mr.  Wynne. 
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But  the  legal  productions  of  the  preceding  ages 
■  '  were  all  surpassed  in  value  and  extent  in  the  reigns  of 
Elizabeth  and  James,  by  the  results  of  the  splendid  talents  and 
immense  erudition  of  Bacon  and  Coke.  The  writings  of  Lord 
Bacon  on  the  municipal  law  of  England  are  not  to  be  com- 
pared in  reputation  to  his  productions  in  physical  and  moral 
science ;  but  it  is  nevertheless  true,  that  he  shed  light  and  learn- 
ing, and  left  the  impression  of  profound  and  original  thought 
on  every  subject  which  he  touched.  It  was  the  course  of  his 
life  to  connect  law  with  other  studies,  and,  therefore,  he  ad- 
mitted that  his  arguments  might  have  the  more  variety,  and 
perhaps  the  greater  depth  gf  reason.  His  principal  law  tracts 
are,  his  Elements  of  the  Common  Law,  containing  an  illustra- 
tion of  the  most  important  maxims  of  the  common  law,  and  of 
the  use  of  the  law  in  its  application  to  the  protection  of  person, 
property,  and  character,  and  his  Reading  upon  the  Statute  of 
Uses.  Lord  Bacon  seems  to  have  disdained  to  cite  authorities 
in  his  law  treatises ;  and  in  that  respect  he  approved  of  the 
method  of  -Littleton  and  Fitzherbert,  and  condemned  that  of 
Perkins  and  Staunforde.(o)  He  admits,  however,  that  in  his 
own  private  copy,  he  had  all  his  authorities  quoted,  and  that 
he  did  sometimes  "weigh  down  authorities  by  evidence  of 
reason  ; "  and  that  he  intended  rather  to  correct  the  law  than 
soothe  received  error,  or  endeavor  to  reconcile  contradictions 
by  unprofitable  subtlety.  He  made  a  proposal  to  King  James, 
for  a  digest  of  the  whole  body  of  the  common  and  statute  law 
of  England ;  and  if  he  had  been  encouraged  and  enabled  to 
employ  the  resources  of  his  great  mind  on  such  a  noble  work, 
he  would  have  done  infinite  service  to  mankind,  and 
*  506  have  settled  in  his  favor  the  question,  *  which  he  said 
would  be  made  with  posterity,  whether  he  or  Coke  was 
the  greater  lawyer.  The  writings  of  Lord  Bacon  are  distin- 
guished for  the  perspicuity  and  simplicity  with  which  every 
subject  is  treated. 

Coke's  In-  Lprd  Coke's  Institutes  have  had  a  most  extensive 
stitutes.  and  permanent  influence  on  the  common  law  of  Eng- 
land.   The  first  gart  is  a  commentary  upon  Littleton's  Tenures ; 

(a)  Preface  to  his  Law  Tracts. 
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and,  notwithstanding  the  magnitude  of  the  work,  it  has  reached 
seventeen  editions.  Many  of  the  doctrines,  which  his  writings 
explain  and  illustrate,  have  become  obsolete,  or  have  been  swept 
away  by  the  current  of  events.  The  influence  of  two  centuries 
must  inevitably  work  a  great  revolution  in  the  laws  and  usages, 
as  well  as  in  the  manners  and  taste  of  a  nation.  Perhaps  every 
thing  useful  in  the  Institutes  of  Coke  may  be  found  more 
methodically  arranged,  and  more  interestingly  taught,  in  the 
modern  compilations  and  digests  ;  yet  his  authority  on  all  sub- 
jects connected  with  the  ancient  law  is  too  great  and  too  ven- 
erable to  be  neglected.  The  writings  of  Coke,  as  Butler  has  ob- 
served, (a)  stand  between  and  connect  the  ancient  and  the  modern 
law — ^the  old  and  new  jurisprudence.  He  explains  the  ancient 
system  of  law  as  it  stood  in  his  day,  and  he  points  out  the  lead- 
ing circumstances  of  the  innovation  which  was  begun.  We 
have  in  his  works  the  beginning  of  the  disuse  of  real  actions  ; 
the  tendency  of  the  nation  to  abolish  the  military  tenures  ;  the 
rise  of  a  system  of  equity  jurisdiction,  and  the  outlines  of 
every  point  of  modern  law. 

The  second  part  of  the  Institutes  of  Coke  is  a  commentary 
upon  the  ancient  statutes,  beginning  with  Magna  Charta,  and 
proceeding  down  to  the  reign  of  Henry  VIII. ;  and  his  com- 
mentaries upon  the  ancient  statutes  consisted,  as  he  himself  de- 
clared, of  the  authentic  resolutions  of  the  courts  of  justice,  and 
were  not  like  the  glosses  of  the  civilians  upon  the  text  of 
the  civil  law,  which  contain  so  many  diversities  *  of  *  507 
opinion,  as  to  increase  rather  than  to  resolve  doubts  and 
uncertainties.  His  commentary  upon  Magna  Charta,  and  par- 
ticularly on  the  celebrated  29th  chapter,  is  deeply  interesting  to 
the  lawyers  of  the  present  age,  as  weU  from  the  value  and  dig-, 
nity  of  the  text,  as  the  spirit  of  justice  and  of  civil  liberty  which 
pervades  and  animates  the  work.  In  this  respect,  Lord  Coke 
eclipses  his  contemporary  and  great  rival.  Lord  Bacon,  who 
was  as  inferior  to  Coke  in  a  just  sense  and  manly  vindication 
of  the  freedom  and  privileges  of  the  subject,  as  he  was  superior 
in  general  science  and  philosophy.  Lord  Coke,  in  a  very  ad- 
vanced age,  took  a  principal  share  in  proposing  and  framing 


(a)  Pref.  to  Co.  Litt. 
VOL.  I.  48 
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the  celebrated  Petition  of  Right,  containing  a  parliamentary 
sanction  of  those  constitutional  limitations  upon  the  royal  pre- 
rogative which  were  deemed  essential  to  the  liberties  of  the 
nation. 

The  third  and  fourth  parts  of  the  Institutes  treat  of  high 
treason  and  the  other  pleas  of  the  crown,  and  of  the  history  and 
antiquities  of  the  English  courts.  The  harshness  and  severity 
of  the  ancient  criminal  code  of  England  are  not  suited  to  the 
taste  and  moral  sense  of  the  present  age ;  and  those  parts  of 
the  Institutes  are  of  very  inconsiderahje  value  and  use,  except 
it  be  to  enlighten  the  researches  of  the  legal  antiquary.  In  this 
respect,  Coke's  Pleas  of  the  Crown  are  inferior  to  the  work 
under  that  title  by  Staunforde,  who  wrote  in  the  age  of  Philip 
and  Mary,  and  was  the  earliest  writer  who  treated  didactically 
on  that  subject.  Staunforde  wrote  in  law  French;  but  Lord 
Coke,  more  wisely  and  benevolently,  wrote  in  English,  because, 
he  said,  the  matter  of  which  he  treated  concerned  all  the  sub- 
jects of  the  realm. 

Before  we  quit  the  period  of  the  old  law,  we  must 

Statham.  •  .  ^  .  -^  ,     ,    .  ,  r    r^ 

not  omit  to  notice  the  grand  abridgments  of  Statham, 
Fitzherbert,  and  Brooke.  Statham  was  a  baron  of  the  Exche- 
quer in  the  time  of  Edward  IV.  His  abridgment  of  the  law 
was  a  digest  of  most  titles  of  the  law,  comprising  under  each 
head  adjudged  cases  from  the  Year  Books,  given  in  a  concise 
manner.      The  cases  were  strung  together  without  regard  to 

connection  of  matter.  It  is  doubtful  whether  it  was 
*  508     *  printed  before  or  after  Fitzherbert's  work,  but  the  latter 

entirely  superseded  it.  Fitzherbert  was  published  in  the 
Fitzherbert.  reign  of  Henry  VIII.,  and  came  out  in  1514,  and  was, 
for  that  period,  a  work  of  singular  learning  and  utility. 
Brooke.  Brooke  was  published  in  1573,  and  in  a  great  degree 
superseded  the  others.  The  two  last  abridgments 
contain  the  substance  of  the  Year  Books  regularly  digested; 
and  by  the  form  and  order  which  they  gave  to  the  rude  mate- 
rials before  them,  and  the  great  facility  which  they  afforded  to 
the  acquisition  of  knowledge,  they  must  have  contributed  very 
greatly  and  rapidly  to  the  improvement  of  legal  science.  Even 
those  exceedingly  laborious  abridgments  were  in  their  turn 
superseded    by  the    abridgments    of    Rolle   and    his    succes- 
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sors.     Dr.  Cowell,  who  was  contemporary  with  Coke 


'         Cowell. 


published  in  Latin  an  Institute  of  the  Laws  of  Eng- 
land, after  the  manner  of  Justinian's  Institutes.  His  work  was 
founded  upon  the  old  feudal  tenures,  such  as  the  law  of  wards 
and  liveries,  tenures  in  capite,  and  knight  service.  While  the 
writings  of  Lord  Coke  have  descended  with  fame  and  honor  to 
posterity,  it  was  the  fate  of  the  learned  labors  of  Dr.  Cowell 
to  pass  unheeded'  and  unknown,  into  irreclaimable  obliv- 
ion, (a)  And,  with  respect  to  all  the  preceding  periods, 
Reeves's  History  of  the  English  Law  contains  the 

,  ,  ,  °  Beeves. 

best  account  that  we  have  of  the  progress  of  the  law, 
from  the  time  of  the   Saxons  to  the  reign  of  Elizabeth.     It 
covers  the  whole  ground  of  the  law  included  in  the  old  abridg- 
ments, and  it  is  a  work  deserving  of  the  highest  com- 
mendation.    *  I  am  at  a  loss  which  most  to  admire,  the     *  509 
full  and  accurate  learning  which  it  contains,  or  the  neat, 
perspicuous,  and  sometimes  elegant  style  in  which  that  learning 
is  conveyed. 

The  treatise  of  Sir  Henry  Finch,  being  a  discourse  Finch's  Dis- 
in  four  books,  on  the  maxims  and  positive  grounds  of  ''°"'^^®- 
the  law,  was  first  published  in  French,  in  1613  ;  and  we  have 
the  authority  of  Sir  WiUiam  Blackstone  for  saying,  that  his 
method  was  greatly  superior  to  that  in  all  the  treatises  that  were 
then  extant.  His  text  was  weighty,  concise,  and  nervous,  and 
his  illustrations  apposite,  clear,  and  authentic.     But  the  aboli- 


(o)  Dr.  Cowell  published  a  Law  Dictionary,  or  the  Interpreter  of  Words  and 
Terms  used  either  in  the  Common  or  Statute  Law,  and  in  the  Tenures.  Cowell's 
Interpreter  is  frequently  cited  by  the  English  antiquarians,  and  Mr.  Selden  makes 
much  use  of  it  in  his  notes  to  Fortescue.  It  is  one  of  the  authorities  used  by  Jacob 
in  compiling  his  Law  Dictionary ;  but  the  first  edition  under  James  I.  met  with  the 
singular  fate  of  being  suppressed  by  a  proclamation  of  the  king,  at  the  instance  of 
the  House  of  Commons,  for  containing  the  heretical  and  monstrous  doctrine  that  the 
king  was  an  absolute  monarch,  and  above  the  law,  which  he  might  alter  or  suspend 
at  his  pleasure.' 


1  In  December,  1850,  a  new  "  Law  Dictionary  and  Glossary,  containing  full  Definitions 
of  the  Principal  Terms  of  the  Common  and  Civil  Law,"  by  Alexander  M.  Burrill,  Esq., 
was  published  in  New  York.  This  work  exhibits  antiquarian  learning  and  legal  erudition, 
rare  in  American  productions ;  and,  while  its  accurate  definitions  and  practical  sugges- 
tions render  it  useful  to  the  lawyer,  its  historical  lore  and  researches  into  recondite  sources 
of  learning,  commend  it  to  a  place  in  the  library  of  the  general  scholar. 
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tion  of  the  feudal  tenures,  and  the  disuse  of  real  actions,  have 
rendered  half  of  his  work  obsolete. 

Sheppard's  Sheppard's  Touchstone  of  Common  Assurances  was 
Touchstone,  ^jjg  production  of  Mr.  Justice  Dodderidge,  in  the  reign 
of  James  I.  It  is  fi  work  of  great  value  and  authority,  touching 
the  common-law  modes  of  conveyance,  and  those  derived  iirom 
the  statute  of  uses.  It  treats  also  copiously  of  the  law  of  uses 
and  devises ;  but  the  great  defect  of  the  book  is  the  want  of 
that  lucid  order  and  perspicuous  method  which  are  essential  to 
the  cheerful  perusal  and  ready  perception  of  the  merits  of  such 
a  work.  The  second  volume  of  CoUectanea  Juridica  has  an 
analysis  of  the  theory  and  practice  of  conveyancing,  which  is 
only  a  compendious  abridgment  of  the  Touchstone ;  and  there 
is  a  very  improved  edition  of  it  by  Preston,  who  has  favored 
the  profession  with  several  excellent  tracts  on  the  law  of  real 
property. 

KoUe's  RoUe's  Abridgment  of  the  Law  was  published  soon 
Abridg-  after  the  restoration,  with  an  interesting  preface  by  Sif 
Matthew  Hale.  It  brings  down  the  law  to  the  end  of 
the  reign  of  Charles  I.,  and  though  it  be  an  exeellent  work,  and, 
in  point  of  method,  succinctness,  and  legal  precision,  a  model 
of  a  good  abridgment.  Sir  Matthew  Hale  considered  it  an  un- 
equal monument  of  thp  fame  of  Rolle,  and  that  it  fell  short  of 
what  might  have  been  expected  from  his  abilities  and  great 
merit.  It  is  also  deemed  by  Mr.  Hargrave,  a  great  defect 
in  Viner's  very  extensive  abridgment,  that  he  should 
*  510  *  have  attempted  to  engraft  it  on  such  a  narrow  substance 
as  Rolle's  work.  RoUe  was  chief  justice  of  England  un- 
der the  protectorate  of  Cromwell,  and  under  the  preceding  com- 
monwealth ;  but  as  his  abridgment  was  printed  in  the  reign  of 
Charles  II.,  he  has  no  other  title  annexed  to  his  name  than 
that  of  Sergeant  RoUe,  and  his  republican  dignity  was  not 
recognized. 

Since  the  period  of  the  English  revolution,  the  new  digests 
have  superseded  the  use  of  the  former  ones ;  and  Bacon,  Viner, 
Comyns,  and  Cruise  contain  such  a  vast  accession  of  modern 
law  learning,  that  their  predecessors  have  fallen  into  oblivion. 
Viner's  Abridgment,  with  all  its  defects  and  inaccura- 
cies, is  a  convenient  part  of  every  lawyer's  library. 
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"We  obtain  by  it  an  easy  and  prompt  access  to  the  learning  of 
the  Year  Books  and  the  old  abridgments,  and  the  work  is  en- 
riched with  many  reports  of  adjudged  cases  not  to  be  found 
elsewhere  ;  but,  after  all  that  can  be  said  in  its  favor,  it  is  an 
f  enormous  mass  of  crude,  undigested  matter,  and  not  worth  the 
labor  of  the  compilation.     The  digest  of  Lord  Chief      ^^^  ^,^ 
Baron  Comyn  is  a  production  of  vastly  higher  order  Digest. 
and  reputation,  and  it  is  the  best  digest  extant  upon  the  entire 
body  of  the  English  law.     Lord  Kenyon  held  his  opinion  alone 
to  be  of  great  authority,  for  he  was  considered  by  his  contem- 
poraries as  the  most  able  lawyer  in  Westminster  Hall,  (a)     The 
title  Pleader  has  often  been  considered  as  the  most  elaborate 
and  useful  head  of  the  work ;  but  the  whole  is  distinguished 
for  the  variety  of  the  matter,  its  lucid  order,  the  precision  and 
brevity  of  the  expression,  and  the  accuracy  and  felicity  of  the 
execution.     Bacon's  Abridgment  was  composed  chiefly 
from  materials  left  by  Lord  Chief  Baron  Gilbert.     It    Abrfdg- 
has  more  of  the  character  of  an  elementary  work  than 
Comyn's  Digest.     The  first  edition  appeared  in  1736,  and  was 
much  admired,  and  the  abridgment  has  maintained  its 
great  influence  down  to  the  present  time,  as  being  *  a     *511 
very  convenient  and   valuable    collection  of  principles, 
arising  under  the  various  titles  in  the  immense  system  of  the 
English  law.     And  in  connection  with  this  branch  of  the  sub- 
ject, it  will  be  most  convenient,  though  a  little  out  of  the  order 
of  time,  to  take  notice  of  Cruise's  recent  and  very  val-       cruise's 
uable  Digest  of  the  Laws  of  England  respecting  real    Digest. 
property.     It  is  by  far  the  most  perfect  elementary  work  of  the 
kind  which  we  have  on  the  doctrine  of  real  property,  and  it  is 
distinguished  for  its  methodical,  accurate,  perspicuous,  and  com- 
prehensive view  of  the  subject.  ■  All  his  principles  are  supported 
and  illustrated  by  the  most  judicious   selection  of"  adjudged 
cases.     They  are  arranged  with  great  skill,  and  applied  in  con- 
firmation   of  his   doctrines  with  the   utmost   perspicuity  and 
force. 

.     The  various  treatises  of  Lord  Chief  Baron  Gilbert      j^^^^^ 
are  of  high  value  and  character,  and  they  contributed   Gilbert. 


(a)  3  Term  Rep.  64,6.31. 
48* 


570  SOURCES   OF  [part  III. 

much  to  advance  the  science  of  law  in  the  former  part  of  the 
last  century.  His  treatise  on  Tenures  deserves  particular  no- 
tice, as  having  explained,  upon  feudal  principles,  several  of  the 
leading  doctrines  in  Littleton  and  Coke ;  and  it  is  a  very  ele- 
mentary and  instructive  essay  upon  that  abstruse  branch  of<. 
learning.  His  Essay  on  the  Law  of  Evidence  is  an  excellent 
performance,  and  the  groundwork  of  all  the  subsequent  collec- 
tions on  that  subject;  and  it  stiU  maintains  its  character,  not- 
withstanding the  law  of  evidence,  like  most  other  branches  of 
the  law,  and  particularly  the  law  of  commercial  contracts,  has 
expanded  with  the  progress  and  exigencies  of  society.  His 
treatise  on  the  Law  of  Uses  and  Trusts  is  another  work  of  high 
authority,  and  it  has  been  rendered  peculiarly  valuable,  by  the 
revision  and  copious  notes  of  Mr.  Sugden. 

Hale  and  ^^^  treatises  On  the  Pleas  of  the  Crown,  by  Sir  Mat- 
Hawkins,  thew  Hale  and  Sergeant  Hawkins,  appeared  early  in 
the  last  century,  and  they  contributed  to  give  precision  and 
certainty  to  that  most  deeply  interesting  part  of  jurisprudence. 
They  are  both  of  them  works  of  authority,  and  have  had  great 
sanction,  and  been  uniformly  and  strongly  recommended 
*  512    *  to  the  profession.     Sir  Martin  Wright's  Introduction  to 

the  Law  of  Tenures  is  an  excellent  work,  and  the  value 
Wright.^"^™  of  it  cannot  be  better  recommended  than  by  the  fact 

that  Sir  William  Blackstone  has  interwoven  the  sub- 
stance of  that  treatise  into  the  second  volume  of  his  Commen- 
taries. Dr.  Wood  published,  in  1722,  his  Institutes  of  the  Laws 
of  England.  His  object  was  to  digest  the  law,  and  to  bring  it 
into  better  order  and  system.  By  the  year  1754,  his  work  had 
passed  through  eight  folio  editions,  and  thereby  afforded  a  deci- 
sive proof  of  its  value  and  popularity.  It  was  greatly  esteemed 
by  the  lawyers  of  that  age  ;  and  an  American  judge,  (a)  (him- 
self a  learned  lawyer  of  the  old  school,)  has  spoken  of  Wood 
as  a  great  authority,  and  of  weight  and  respect  in  Westminster 
HaU. 

But  it  was  the  fate  of  Wood's  Institutes  to  be  entirely  super- 
seded by  more  enlarged,  more  critical,  and  more  attractive  pnbi 
lications,  and  especially  by  the  Commentaries  of  Sir  William 

(a)  M'Kean,  Ch.  J.,  1  Dallas,  p.  357. 
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Blackstone,  who  is  justly  placed  at  the  head  of  all  the 
modern  writers  who  treat  of  the  general  elementary- 
principles  of  the  law.  By  the  excellence  of  his  arrangement,  the 
variety  of  his  learning,  the  justness  of  his  taste,  and  the  purity  and 
elegance  of  his  style,  he  communicated  to  those  subjects  which 
were  harsh  and  forbidding  in  the  pages  of  Coke,  the  attractions 
of  a  liberal  science,  and  the  embellishments  of  polite  literature. 
The  second  and  third  volumes  of  the  Commentaries  are  to  be 
thoroughly  studied  and  accurately  understood.  What  is  obse- 
lete  is  necessary  to  illustrate  that  which  remains  in  use,  and  the 
greater  part  of  the  matter  in  those  volumes  is  law  at  this  day, 
and  on  this  side  of  the  Atlantic. 

I  have  necessarily  been  obliged  to  omit  the  mention  of  many 
valuable  works  upon  law,  as  my  object  in  the  present  lecture 
was  merely  to  select  those  which  were  the  most  usefxil  or 
distinguished.  With  respect  to  the  modern  didactic 
*  treatises  on  various  heads  of  the  law,  and  which  have  *  513 
multiplied  exceedingly  within  the  period  of  the  present 
generation,  I  can  only  take  notice  of  a  few  of  those  which      Modem 

,  /•  1  11  treatises. 

relate  to  the  law  of  real  property,  and  are  deemed  the 
most  important.  The  numerous  works,  both  foreign  and  do- 
mestic, on  various  branches  of  the  law  of  personal  rights  and 
commercial  contracts,  I  may  have  occasion  to  refer  to  hereafter, 
as  the  subjects  of  which  they  treat  pass  under  consideration,  in 
the  course  of  these  lectures.  Any  critical  notice  of  them  at 
present  would  lead  us  too  far  from  the  general  purpose  of  this 
inquiry,  and  many  of  them  are  not  sufficiently  matured  by  time 
to  become  of  much  authority. 

Sanders's  Essay  on  Uses  and  Trusts  is  a  comprehensive  and 
systematic  treatise,  but  it  wants  that  fulness  of  illustration,  and 
neat  and  orderly  arrangement,  requi^te  in  the  discussion  of  so 
abstruse  and  complicated  a  branch  of  the  law.  The  learned 
Mr.  Butler  has  given  a  very  elaborate  note  on  the  same  sub- 
ject; (a)  and  there  is  an  excellent  summary  of  the  law  of  uses 
and  trusts  in  Cruise's  Digest,  arranged  with  his  customary  skill, 
and  supported  by  an  accurate  analysis  of  adjudged  cases,  which 
are  apposite  and  pertinent  to  the  inquiry. 

(a)  Note  231  to  lib,  3  Co.  Litt. 
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Sugden's  Practical  Treatise  on  Powers  is  the  best  book  we 
have  on  that  very  abstruse  title  in  the  law.  It  was  regarded  by 
the  author  as  his  favorite  performance,  and  he  is  entitled  to  the 
gratitude  of  the  student  for  his  masterly  execution  of  the  work. 
It  is  perspicuous,  methodical,  and  accurate.  Mr.  Sugden's 
Treatise  on  the  Law  of  Vendor's  and  Purchasers  is  also  a  correct 
and  useful  collection  of  equity  principles  on  a  subject  extremely 
interesting,  and  of  constant  forensic  discussion.(a)  Roberts,  on 
Fraudulent  Conveyances,  covers  a  very  important  head  in  the 
jurisprudence  of  the  courts  of  equity.  He  has  collected  the 
cases  arising  under  the  statutes  of  13  and  27  Elizabeth,  re- 
specting conveyances  that  are  deemed  fraudulent  in  re- 
*514  spect  to  creditors*  and  purchasers;  and  though  the 
treatise  is  written  in  bad  taste,  it  is  a  useful  digest  of  the 
law  on  that  subject.  Powell's  Essay  upon  the  learning  of  de- 
vises contains  a  systematical  and  valuable  view  of  an  important 
branch  of  the  law  concerning  title  to  real  property,  and  it  is  en- 
livened with  some  spirited  discussions ;  but  neither  the  essay, 
nor  the  one  of  his  upon  mortgages,  are  to  be  compared  to  the 
clear,  succinct,  and  masterly  analysis  of  the  cases  under  sinular 
titles,  in  the  great  work  of  Mr.  Cruise.  Fearne's  Essay  on  Con- 
tingent Remainders  and  Executory  Devises  is  a  performance  of  a 
very  superior  character.  It  is  eminently  distinguished  for  the 
ability  and  perspicuity  with  which  it  unfolds  and  explains  the 
principles  of  the  most  intricate  parts  of  the  law.  Mr.  Preston's 
recent  Essays  on  Estates  and  Abstracts  of  Title,  contain  sound 
and  clear  views  of  the  law  of  real  property,  and  they  have 
already  attained  the  authority  of  works  of  established  reputation. 
I  have  thus  attempted,  for  the  assistance  of  the  student,  to 
unfold,  in  this  and  the  preceding  lecture,  the  principal  sources 
from  which  we  derive  thq,  evidence  and  rules  of  the  common 
law.  There  is  another  source  still  untouched,  from  which  a 
great  accession  of  sound  principles,  particularly  on  the  subject 


(a)  In  2  Molloy,  561,  Lord  Ch.  Hart,  as  late  as  1829,  spoke  very  disparagingly  of 
Sugden's  Treatise  on  Vendors  and  Purchasers,  by  saying  that  it  was  not  to  be  cited 
as  an  authority  per  se.  This  was  going  quite  as  far  as  decorum  would  warrant, 
considering  that  Mr.  Sngden  had  been'  his  immediate  predecessor  on  the  Irish  Chan- 
cery Bench. 
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of  personal  contract,  has  been  received,  to  enlarge,  improve,  and 
adorn  our  municipal  codes.  I  allude  to  the  body  of  the  civil 
law,  contained  in  the  Institutes,  Digest,  and  code  of  Justinian ; 
and  our  attention  wiH  be  directed  to  that  subject  in  the  next 
lecture. 
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LECTURE    XXIIL 


OF   THE   CIVIL   LAW. 


The  great  body  of  the  Roman  or  civil  law  was  collected  and 
digested  by  order  of  the  Emperor  Justinian,  in  the  former  part 
of  the  sixth  century.  That  compilation  has  come  down  to 
modern  times,  and  the  institutions  of  every  part  of  Europe  have 
felt  its  influence,  and  it  has  contributed  largely,  by  the  richness 
of  its  materials,  to  their  character  and  improvement.  With 
most  of  the  European  nations,  and  in  the  new  states  in  Span- 
ish America,  in  the  province  of  Lower  Canada,  (a)  and  in  one 
of  the  United  States,  (6)  it  constitutes  the  principal  basis  of 
their  unwritten  or  common  law.  It  exerts  a  very  considerable 
influence  upon  our  own  municipal  law,  and  particularly  on 
those  branches  of  it  which  are  of  equity  and  admiralty  juris- 
diction, or  fall  within  the  cognizance  of  the  surrogate's  or  con- 
sistorial  courts,  (c) 

The  history  of  the  venerable  system  of  the  civil  law  is  pecu- 
liarly interesting.  It  was  created  and  gradually  matured  on 
the  banks  of  the  Tiber,  by  the  successive  wisdom  of  Roman 

statesmen,  magistrates,  and  sages ;  and  after  governing 
*  516     *  the  greatest  people  in  the  ancient  world,  for  the  space 

of  thirteen  or  fourteen  centuries,  and  undergoing  extra- 


(a)  Heal  property  law  in  Canada,  under  French  grants,  was  established  upon  the  basis 
of  the  Coutume  de  Paris,  with  feudal  burdens.  The  French  civil  law,  as  it  existed 
in  Canada  at  the  time  of  the  conquest  of  the  province,  still  prevails,  without  any  of 
the  meliorations  of  the  code  Napoleon. 

(5)  See  the  Civil  Code  of  the  State  of  Louisiana,  as  adopted  in  1824. 

(c)  The  Roman  law  is  blended  with  that  of  the  Dutch,  and  carried  into  their  Asi- 
atic possessions  ;  and  when  the  island  of  Ceylon  passed  into  the  hands  of  the  English, 
justice  was  directed  to  be  administered  according  to  the  former  system  of  laws  in  the 
Dutch  courts ;  and  Van  Leeuwen's  Commentaries  on  the  Roman  Dutch  law  were 
translated  into  English  in  1820,  expressly  for  the  benefit  of  the  English  judiciary  in 
that  island. 
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ordinary  vicissitudes  after  the  fall  of  the  western  empire,  it  was 
revived,  admired,  and  studied  in  modern  Europe,  on  account  of 
the  variety  and  excellence  of  its  general  principles.  It  is  now 
taught  and  obeyed,  not  only  in  France,  Spain,  Germany,  Hol- 
land, and  Scotland,  but  in  the  islands  of  the  Indian  Ocean,  and 
on  the  banks  of  the  Mississippi  and  the  St.  Lawrence.  So 
true,  it  seems,  are  the  words  of  d'Aguesseau,  that  "the  grand 
destinies  of  Rome  are  not  yet  accomplished  ;  she  reigns  through- 
out the  world  by  her  reason,  after  having  ceased  to  reign  by  her 
authority." 

My  design  in  the  present  lecture  is  to  make  a  few  general 
observations  on  the  history  and  character  of  the  civil  law,  in 
order  to  excite  the  curiosity  and  direct  the  attention  of  the  stu- 
dent to  the  proper  sources  of  information  on  the  subject.  The 
acquaintance  which  I  have  with  that  law  is  necessarily  very 
imperfect ;  and  I  am  satisfied  that  no  part  of  it  can  be  exam- 
ined, and  no  one  period  of  its  history  can  be  touched,  by  a  per- 
son not  educated  under  that  system,  without  finding  himself  at 
once  admonished  of  the  difficulty  and  delicacy  of  the  task,  by 
reason  of  the  overwhelming  mass  of  learning  and  criticism 
which  presses  upon  every  branch  of  the  inquiry. 

That  part  of  the  Roman  jurisprudence  which  has  been  de- 
nominated the  ancient,  embraced  the  period  from  the  foun- 
dation of  the  city  by  Romulus,  to  the  establishment  of  the 
twelve  tables. 

The  fragment  of  the  Enchiridion  inserted  in  the  Pan-     Early  Ro- 
dects,  (a)  is  the  only  ancient  history  of  the  first  ages  of 
the  Roman  law  now  extant.    It  was  composed  by  Pomponius,  in 
the  second  century  of  the   Christian   era,  and  rescued   from 
oblivion  by  Justinian  ;  and  Bynkershoek  has  republished 
*  it,  and  endeavors  to  restore  the  integrity  of  the  original     *  517 
text    by   emendations   and   a    critical  commentary,  (b) 
From  this  fragment  we  learn  that  Sextus,  or  Caius  Papirius, 
who  was  a  pontifex  maximus  about  the  time  of  the  expulsion 
of  Tarquin,  made  a  collection  of  the  legis  regice,  or  laws  and 
usages  of  the  Romans  under  their  kings,  and  which  was  known 


(a)  Dig.  lib.  I,  tit.  2.     De  origine  juris. 

(h)  Proetermissa  ad  leg.  2  D.    De  origine  juris.    Opera,  torn.  i.  301. 
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by  the  name  of  the  Jus  Civile  Papirianum.  Very  few,  if  any 
fragments  of  this  original  collection  by  Papirius  now  remain, 
though  efforts  have  been  made  to  restore,  if  possible,  some  por- 
tion of  these  early  Roman  laws,  (a)  Such  a  work  was  evidence 
of  great  progress  in  jurisprudence  under  the  kings,  and  it  must 
have  contained  an  account  which  would  have  been  at  the  pres- 
ent day  most  deeply  interesting  and  curious,  of  the  primitive 
institutions  of  a  city  destined  to  become  the  mistress  of  the 
world,  (b) 

The  genius  of  the  Roman  government  and  people  had  dis- 
played itself  by  the  time  of  the  expulsion  of  their  kings,  and  the 
foundations  of  their  best  institutions  and  discipline  had  been 
laid.  The  Roman  people  were  originally,  or  very  early  in  their 
history,  divided  into  three  tribes  and  thirty  curiae,  and  the  patri- 
cian order  and  the  Roman  senate  were  instituted  under  Romu- 
lus, and  that  last  body  became  in  process  of  time  the  most 

powerful  and  majestic  tribunal  in  aU  antiquity,  (c)  The 
*  518    general  assembKes  of  the  people  or  comitia,  were  *  a  part 

of  the  primitive  government,  and  a  very  efficient  portion 
of  the  legislative  power,  and  they  met  in  their  curim,  parishes 
or  wards,  and  the  vote  of  every  citizen  belonging  to  the  curiee 
was  equal  in  these  comitia  cv/riata.  The  senate  was  a  select 
body  of  three  hundred  of  the  elder  citizens,  from  the  heads  of 
the  clans  or  gentes,  and  regard  was  had  to  rank,  birth,  property, 
honor,  and  age.  The  king  was  elected  for  life  by  the  curiae, 
upon  the  nomination  of  the  senate,  and  the  laws  of  the  comitia 
conferred  upon  him  the  powers  of  a  civil  and  military  chief,  {d) 


(a)  Heinecc.  Aatiq.  Bom.  Jur.  Pro£em.  sec.  1  and  2.  Hist.  Jur.  CSt.  lib.  i.  sec. 
15,  16. 

(6)  Gibbon,  in  his  History,  vol.  viii.  p.  5,  note,  denies  altogether  the  fact  of  any 
snch  original  compilation  by  Papirins.  Niebuhr,  on  the  other  hand,  though  he  treats 
much  of  the  early  Roman  history  as  a  legend,  says,  that  the  high  antiquity  of  the  col- 
lection of  the  laws  of  the  kings,  compiled  by  Papirins,  seems  tmqnestionable.  History 
of  Eome,  vol.  i.  p.  211,  (Eng.  edit.)  I  am  incompetent  to  decide  such  a  question. 
It  is  cited  as  an  original  and  authentic  work  by  Pomponius,  who  had  infinitely  better 
means  of  knowledge  than  any  modem  writer ;  and  it  is  assumed  to  be  so  by  such 
master  critics  as  Bynkershoek  and  Heineccins ;  and  yet  the  singular  learning  and 
acutcness  of  Gibbon  give  almost  oyerbearing  weight  to  his  critical  opinions. 

(c)  Cic.  de  Eepublica,  b.  2.  In  hoc  orbis  terras  sanctissimo,  ffravissimoque  coneOio. 
Cic.  in  Cat. 

(d)  I  have  followed  Dionysius  of  Halicamassns,  Livy,  Cicero,  and  the  other  authors 
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The  fecial  and  other  colleges  established  by  Numa,  bound  the 
Romans  to  religious  discipline,  (a)  Servius  TuUius  divided  the 
people  into  six  classes,  and  one  hundred  and  ninety-three  centu- 
ries, and  this  was  a  most  important  change  in  the  Roman  polity. 
The  first  class  contained  the  patricians,  knights,  and  rich 
citizens,  'and  ninety-eight  centuries;  the  Plebs  were  *519 
also  now  admitted  to  a  vote  in  the  legislature,  and  when 
the  people  assembled  by  centuries  in  their  comitia  centuriatai 
(as  they  generally  did  thereafter  when  called  by  the  consuls  or 
senate,)  they  voted  by  centuries ;  and  the  first  class,  containing 
a  majority  of  aU  the  centiuies,  if  unanimous,  dictated  the  laws. 


of  the  classical  ages,  in  respect  to  the  early  political  and  legal  history  of  Eome  ;  and 
I  have  not  been  inclined  to  adopt  the  historical  skepticisms  of  'some  modem  anti- 
quaries, (of  whom  Niebuhr  may  be  placed  at  the  head,)  so  far  as  to  reject  as  fable 
what  the  classics  have  taught  us  concerning  the  civil  and  political  institutions  of  the 
earlier  Romans.  The  account  in  the  text  of  the  mixed  monarchy  of  Home,  under  the 
kingp,  is  confirmed  by  Niebuhr  himself  Hist,  of  Eome,  vol.  i.  pp.  290-295,  English 
edit.  Camb.  1828.  He  holds,  however,  contrary  to  the  received  opinion,  that  the 
curice  were  assemblies  of  the  patricians,  or  gentes,  or  heads  of  families,  and  not  of  the 
whole  people ;  and  that  the  Plebs  were  landholders  of  the  neighboring  towns  and 
country,  and  field-laborers,  who  were  free,  and  above  the  degree  or  condition  of  the 
clients  attached  to  the  patricians,  bat  that  they  had  no  vote.  Niebuhr's  work  is  so 
intermixed  with  true  and  fabulous  stoiy,  and  he  goes  so  deeply  into  the  "  tangled 
thickets  of  the  forest,"  that  it  becomes  rather  difficult  to  know  what  is  and  what  is 
not  to  be  deemed  genuine  history,  amid  his  incessant  skepticisms  and  complicated 
narration.  I  am  quite  reconciled  to  the  observation  of  Dr.  Arnold,  in  his  profound 
and  learned  "  History  of  Eome,"  vol.  i.  100,  that  "  although  the  legends  of  the  early 
Eoman  story  are  neither  historical  nor  yet  coeval  with  the  subjects  which  they  cele- 
brate, still  their  fame  is  so  great,  and  their  beauty  and  interesf  so  surpassing,  that  it 
would  be  unpardonable  to  sacrifice  them  altogether  to  the  spirit  of  inquiry  and  of 
fact,  and  to  exclude  them  from  the  place  which  they  have ,  so  long  held  in  Eoman 
History." 

{a)  Numa  rdigionibus  et  divino  jure  populum  devinxit.  Tac.  Ann.  3,  26.  According 
to  Cicero,  the  auspices,  religious  ceremonies,  courts  of  justice,  appeals  to  the  people, 
the  senate,  and  the  whole  military  discipline,  were  instituted  by  royal  authority,  as 
early  as  the  foundation  of  the  city.  He  imputes  the  institution  of  the  auspices  and 
the  senate  particularly  to  Eomulus.  Tusc.  Qusest.  lib.  iv.  1.  De  Eepub.  lib.  ii.  sec. 
9,  10,  14.  He  says  further,  that  Numa  was  the  author  of  laws  which  were  then  extant ! 
Ibid.  Ub.  V.  sec.  2.  He  regarded  the  office  of  augur  as  one  of  the  most  important  in 
the  commonwealth ;  for  the  augurs,  as  he  observed,  had  power  to  dismiss  the  comitia, 
and  to  command  the  consuls  to  lay  down  their  office,  and  to  grant  or  refuse  permis- 
sion to  form  treaties,  and  to  abrogate  laws  not  legitimately  executed.  No  edict  of 
the  magistrates,  relating  to  domestic  or  foreign  affairs,  could  be  ratified  without  their 
authority.    Ibid.  lib.  2.    Fuss  on  Eoman  Antiquities,  edit.  Oxf.  1840,  pp.  164-165. 

VOL.  I.  •  49 
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This  arrangement  threw  the  powers  of  government  into  the 
hands  of  the  patrician  order,  and  of  men  of  property,  (a) 

After  the  establishment  of  the  republic,  all  the  higher  "magis- 
trates were  elected  by  the  burghers  or  patricians  in  their  cwia, 
or  by  the  whole  people  in  the  comitia  centuriata,  which  were 
convoked  by  the  consuls,  and  they  presided  in  them,  counted 
the  votes,  and  declared  the  result;  and  their  resolutions  were 
leges  of  the  highest  authority,  and  binding  on  the  whole  com- 
munity. After  the  institution  of  tribunes,  the  assemblies  of  the 
people  were  frequently  convoked  by  tribes,  and  there  all  the 
people  met  on  an  equality,  and  voted  per  capita.  In  the 
comitia  tributa,  the  people,  after  violent  struggles,  elected 
the  tribunes  and  subordinate  magistrates,  and  enacted  plebis- 
cita,  binding  on  the  plebeians  alone,  until  the  Hortensian  law 
made  the  decrees  of  the  people  in  their  comitia  tributa  binding 
equally  on  patricians  and  plebeians.  (&) 

As  the  whole  administration  of  justice,  civil  and  criminal, 
had  been  transferred  from  the  kings  to  the  consuls,  it  soon 


(a)  Eosque  ita  disparavit,  says  Cicero,  (that  is,  he  so  distributed  the  citizens  in 
classes,)  ut  suffragia  non  in  nrnltitudinisj  sed  in  locupletium  potestate  essent;  curavitque, 
quod  semper  in  repvblica  tenendum  est,  ne  plurimum  valeant  plurimi.  De  Eepub.  lib.  ii. 
sec.  22.  Cicero  seems  to  hare  been  aware  of  the  danger  to  property  from  universal 
and  equal  suffrage — Ita  nee  prohibebatur  guisquam  jure  suffragii :  et  is  valebat  in  suffra- 
gia plurimum,  cujus  plurimum  intererat  esse  in  optima  Statu  civitatem.    Ibid. 

(5)  Dig.  1,  2,  2,  8.  Gravina,  de  Ortu  et  Prog.  jur.  civ.  sec.  28.  The  plebiscita, 
prior  to  the  Hortensian  law,  required  the  sanction  of  the  senate  and  of  the  assembly 
of  the  curios  to  be  binding  on  all  orders  in  the  state.  As  the  comitia  curiata  were 
assemblies  of  the  patricians  and  plebeians,  and  in  which  all  the  great  offices  and 
powers  of  sovereignty  were  conferred,  the  comitia  tributa  were  assemblies  of  the  ple- 
beians only,  and  were  held  independently  of  patrician  magistrates  and  influence. 
They  could  be  held  without  a  previous  senatus  consultum,  and  were  not  subject  to  the 
check  of  the  auspices,  which  were  under  the  management  of  the  patricians.  The 
comitia  centuriata  embraced  all  the  orders  of  the  state,  and  all  persons  of  an  age  for 
military  service,  and  the  patricians  and  their  clients,  and  plebeians,  all  found  a  place 
in  them.  In  the  comitia  tributa  the  votes  were  taken  by  tribes,  and  in  the  comitia 
curiata  by  curice.  The  patricians  exercised  controlling  influence  in  the  comitia  centuri- 
ata by  means  of  the  votes  of  their  clients.  The  increase  of  the  numbers  and  wealth 
of  the  clients  of  the  burghers  or  patricians,  gave  the  comitia  centuriata  in  which  they 
voted,  in  the  progress  of  time,  a  popular  character  and  influence ;  for  though  the 
clients  lost  their  order  and  tribe  by  becoming  dependent  clients,  they  became  wealthy, 
for  they  could  follow  retail  trade  and  manufactures  ;  and  the  comitia  of  centuries,  in 
which  the  commons  formed  every  century  except  six,  grew  to  be  assimilated,  in  a 
great  measure,  to  those  of  the  tribes.    Arnold's  Hist,  of  Rome,  vol.  i.  140, 141. 
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became  necessary  to  control  the  exercise  of  this  formidable 
power.  This  was  done  by  the  Valerian  law,  proposed 
by  *  the  consul  Valerius  Publicola,  granting  to  persons  *  520 
accused  of  capital  crimes  a  right  of  appeal  from  the 
judgment  of  the  consuls  to  the  people.  It  then  became  an 
established  principle  in  the  Roman  constitution,  that  no  capital 
punishment  could  be  inflicted  upon  a  Roman  citizen  without 
the  vote  of  the  people,  though  the  consuls  retained  the  power 
of  inflicting  very  severe  imprisonment,  (a)  The  Valerian  law 
became  an  imperfect  palladium  of  civil  liberty,  and  was  in  some 
respects  analogous  to  the  habeas  corpus  act  in  the  EngKsh  law ; 
but  the  appointment  of  a  dictator  was  a  suspension  of  the 
law.  (b) 

As  the  royal  laws  collected  by  Papirius  had  ceased  to  oper- 
ate, except  indirectly  by  the  force  of  usage ;  and  as  the  Ro- 
mans, for  twenty  years  after  the  expulsion  of  Tarquin,  had 
been  governed  without  any  known  public  rules,  (c)  they  began 
to  suffer  the  evils  of  uncertain  and  unsteady  laws,  and  of  the 
absolute  and  capricious  power  of  the  consuls  beyond  the  walls 
of  the  city.  The  caU  for  a  written  law  was  a  long  time  resisted 
on  the  part  of  the  magistrates  and  senate ;  but  it  was  at  last 
complied  with,  and  a  commission  of  three  persons,  by  the  joint 
consent  of  the  senate  and  tribunes,  was  instituted  to  form  a 
system  of  law.  This  commission  gave  birth  to  the  twelve 
tables,  which  form  a  distinguished  era  in  the  history  of  the  Ro- 
man law,  and  constitute  the  commencement  of  what  has  been 
called  the  middle  period  of  the  Roman  jurisprudence,  (d) 


{a)  Dig.  1,  2,  2,  16.  The  Roman  dominion  was  absolnte  after  a  mile  beyond  the 
walls  of  the  city,  and  the  magistrates  wielded  the  sword  with  full  soyereignty.  Ar- 
nold's Hist.  rol.  iii.  10. 

(6)  This  great  law  of  appeal  was  re-enacted  in  the  fifth  consulship  of  M.  Valerius 
Corrus. 

(c)  Incerto  magis  jure  et  consuetudine  gtiam  per  latam  legem.     Dig.  1,  2,  3. 

{d)  The  Enchiridion  of  Pomponius  says,  that  the  deputies  were  commissioned  to 
seek  laws  from  the  Grecian  cities;  (Dig.  1,  2,  2,  4;)  and  the  original  historians, 
(Livy,  b.  .3,  u.  31,  32,), and  Dionysius  of  Halicarnassus,  (Antiq.  Rom.  b.  10,)  say, 
that  the  deputation  was  sent  to  Athens  to  learn  the  laws  and  institutions  of  Greece. 
Grayina,  (De  Ortu  et  Prog.  jur.  civ.  sec.  32  ;  and  De  Jure  Nat.  Gent,  et  xii.  tabu- 
larum,  sec.  23.)  Heineccius,  (Hist.  jur.  civ.  sec.  24  ;  and  Antiq.  Roman  Jur.  Prosem. 
sec.  3,)  Voet,  (Com.  ad.  Pand.  1,  2,  1.)  Dr.  Taylor,  (Hist,  of  the  Roman  Law,  p.  8.) 
Pothier,  (Pr^fatio  seu  Prolegomena  in  Pandectas  Justinianeas,  part  1,  c.  1.     De 
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The  twelve  tables  were  digested  by  ten  decemvirs, 
tluts^^^^^  appointed  with  the  consent  of  the  commons,  out  of  the 
patrician  order,  on  the  return  of  the  deputies  from 
Greece.  They  were  ratified  by  the  consent  equally  of  the  patri- 
cians and  plebeians,  (a)  and  they  consisted  partly  of  laws  tran- 
scribed &om  the  institutions  of  other  nations,  partly  of  such  as 
were  altered  and  accommodated  to  the  manners  of  the  Romans, 
partly  of  new  provisions,  and  mainly,  perhaps,  of  laws  and 
usages  under  their  ancient  kings,  [b)     They  were  written  in  a 


legibus  antiquis, )  and  the  generality  of  modern  writers  on  Roman  history  and  law, 
assume  it  to  be  a  conceded  fact,  on  the  authority  of  Livy,  Dionysius,  Cicero,  Pliny, 
and  others,  that  the  embassy  went  to  Athens.  Tacitus  (Ann.  3,  27,)  observes  gener- 
ally, accitis  quce  utquam  egregia,  and  the  deputies  must  have  visited  at  least  the  Gre- 
cian cities  in  lower  Italy.  M.  Bonaby,  a  learned  French  writer,  has,  however,  written 
three  dissertations  upon  the  origin  of  the  laws  of  the  twelve  tables,  and  he  considers 
the  story  of  a  Roman  deputation  to  Athens  as  fabulous.  He  endeavors  to  maintain, 
by  an  able  discussion  concerning  the  early  history  of  the  Roman  constitution  and 
laws,  and  by  a  critical  and  even  profound  examination  of  the  laws  of  the  twelve 
tables,  that  they  were  not  borrowed  from  the  jurisprudence  of  Athens,  but  that  they 
were  essentially  a  restoration  of  the  ancient  Roman  laws  under  Romulus,  Numa,  and 
Servius  Tallius,  and  which  had  gone  into  disuse  under  the  consuls.  He  admits,  how- 
ever, that  the  plan  of  the  mixed  monarchy,  and  many  of  the  Roman  usages  under 
the  kings,  had  their  origin  in  the  usages  of  Athens  and  Sparta.  (Mem.  de  L'Acad. 
des  Inscriptions  et  Belles  Lettres,  tom.  xviii.  edit.  Amst.  1743.)  It  is  worthy  of 
observation,  that  this  skeptical  as  well  as  learned  writer  does  not  hesitate  to  assume, 
on  the  authority  of  Dionysius  of  Halicamassus,  the  authenticity  of  the  history  Of  the 
Roman  kings.  Gibbon  (Hist.  vol.  viii.  p.  8)  is  also  decidedly  of  opinion  that  the 
deputation  never  visited  Athens,  and  he  gives  plausible  reasons  for  his  belief;  and 
though  Cicero  says,  (De  Leg.  b.  2,  c.  23  and  25,)  that  the  regulations  in  the  twelve 
tables  concerning  funerals,  were  translated  from  the  laws  of  Solon,  and  the  decemviri 
had  adopted  almost  the  very  words  of  Solon,  yet  M.  Bonaby  very  ingeniously  relies 
upon  Cicero,  as  one  of  the  authorities  in  support  of  his  hypothesis.  Niebuhr,  in  his 
History  of  Rome,  (vol.  ii.  edit.  Phil.  1835,  by  Hare  and  Thirlwall,  pp.  228-231,)  con- 
cludes that  the  deputies  visited  Athens,  but  that  there  is  no  resemblance  between 
the  Attic  civil  law  and  the  twelve  tables,  either  as  to  personal  rights  or  judicial  pro- 
ceedings. But  Niebuhr  was  evidently  in  an  error  when  he  says,  (vol.  ii.  231,  note 
7,)  that  "  nowhere  does  Cicero  give  the  least  hint,  that  there  was  any  Greek  element 
in  the  twelve  tables."  He  must  have  forgotten  the  passages  from  Cicero,  De  Legibus, 
to  which  I  have  referred. 

(a)  Niebuhr  (Roman  History,  vol.  ii.  p.  235,  edit.  Phil.  1835,)  says,  that  the  code 
of  the  decemvirs,  being  approved  by  the  senate,  was  brought  before  the  centuries, 
and  their  assent  was  ratified  by  the  curiai,  under  the  presidency  of  the  colleges  of 
priests,  and  the  sanction  of  happy  auspices. 

(b)  Gravina,  de  Ortu  et  Prog.  J.  C.  sec.  32.  Niebuhr's  Hist,  of  Rome,  vol.  ii.  248, 
251,  note,  253.    Niebuhr  says  that  the  twelve  tables  were  nothing  more  than  the 
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style  exceedingly  brief,  elliptical,  and  obscure ;  and  they  show  the 
great  simplicity  of  Roman  manners,  and  are  evidence  of  a  people 


ancient  statntes  consolidated.  A  learned  writer  of  our  own  country,  in  the  New  York 
KeTiew  for  October,  1839,  who  avows  his  education  and  shows  his  acquirements  in 
the  European  schools  of  the  civil  law,  gives  very  solid  reasons  for  his  opinion  that 
the  code  of  the  twelve  tables  was  essentially  declaratory  of  ancient  laws  and  usages. 
Fragments  of  the  twelve  tables  were  collected,  and  distributed  with  great  accuracy 
under  their  original  and  proper  divisions,  by  J.  Gothofred,  in  a  work  entitled,  Quatuor 
Eontes  Juris  Civilis,  printed  in  1653;  and  his  collection,  Heineccius  says,  (Antiq. 
Jur.  Eom.  Prosem.  sec.  5,)  is  to  be  preferred  to  that  of  all  others.  His  collection, 
distribution  and  interpretation  of  the  tables,  has  been  followed  by  Gravina,  who  has 
inserted  the  originals,  with  a  paraphrase  at  the  conclusion  of  his  treatise  de  Jure 
Natural!  Gentium  et  XII.  Tabularum.  He  has  also  given  a  copious  commentary 
upon  that  collection.  They  were  redigested  and  inserted  at  length  in  a  voluminous 
L'Histoire  Romaine  of  the  Jesuits  Cotrou  and  Bouille,  and  copied  from  them  into 
Hooke's  Roman  History,  b.  2,  c.  27.  A  summary  of  this  curious  and  celebrated 
code,  which  had  such  permanent  influence  on  Roman  jurisprudence,  and  is  so  con- 
stantly alluded  to  by  Roman  jurists,  will  not  be  unacceptable  to  the  American  stu- 
dent. 

The  1st  table  related  to  law  suits,  and  regulated  the  right  of  citation  of  the  defend- 
ant before  the  praetor.  The  creditor,  of  his  own  authority,  seized  his  debtor,  where 
he  found  him  in  public,  and  carried  him  before  the  praator,  and  if  the  debtor  resisted, 
the  creditor  might  seize  and  drag  him.  Amhula  in  jus — Te  in  jus  voco;  and  if  old 
or  infirm,  the  plaintiif  was  to  provide  him  with  a  jumentum,  or  open  carnage.  (But 
even  this  provision  was  reprobated  in  after  ages  for  its  severity.  A.  Gell.  Noct.  Att.  20, 
1 . )  The  debtor,  if  he  wanted  time,  was  obliged  to  give  a  caution  or  bail  for  his 
appearance  at  a  future  day.  The  prastor  was  to  decide  the  cause  promptly  by  day- 
light ;  and  if  the  accuser  wanted  witnesses,  he  was  allowed  to  go  before  his  adver- 
sary's house,  and  to  repeat  his  demand  for  three  days  together  by  loud  outcry.  Mr. 
Justice  "Ware,  of  the  District  Court  of  Maine,  has  given,  in  the  case  of  Lane  v. 
Townsend,  Ware's  Rep.  299,  a  brief  account  of  the  commencement  and  progress  of 
a  Roman  suit  in  its  first  stages.  It  is  an  interesting  examination,  and  sheds  much 
learning  and  light  on  the  obscure  subject ;  and  points  out  inaccuracies,  not  only  in 
Brown's  civil  and  admiralty  law,  but  in  Blackstone's  Commentaries,  in  respect  to  the 
stipijlation  or  bail  required  of  the  defendant  in  the  suit.  Dr.  Arnold,  in  his  History 
of  Rome,  vol.  1.  280,  says,  that  our  whole  knowledge  of  the  old  actions  at  law  is 
derived  from  the  Institutes  of  Gains,  which,  in  their  original  form,  were  discovered  by 
Niebuhrin  1816. 

The  2d  table  related  to  robbery,  theft,  trespass,  and  breaches  of  trust.  It  allowed  the 
right  to  kill  a  robber  by  night.  It  inflicted  corporal  punishment  and  slavery  on  con- 
viction of  robbery,  unless  the  parties  settled  with  each  other.  Slaves,  guilty  of  rob- 
bery, were  to  be  thrown  down  the  Tarpeian  rock.  Thefts  and  trespasses  were 
punished  by  pecuniary  mulct.  Trespassers  by  night  on  harvest  or  cornfields  were 
punished  capitally,  as  victims  to  Ceres.  No  term  of  prescription  gave  a  right  to 
stolen  goods,  nor  any  right  of  a  foreigner  to  the  goods  of  a  Roman  citizen.  Breaches 
of  trust  were  punished  with  the  forfeiture  of  double  the  value  of  the  deposit. 

The  3d  table  related  to  loans,  and  the  right  of  creditors  over  their  debtors.  It  prohib- 
ited more  than  one  per  cent,  interest  for  money.  (The  weight  of  authority  would  seem 
49* 
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under  a  rugged  police,  and  very  considerably  advanced  in  civil- 
ization.    They  contain  a  great  deal  of  wisdom  and  good  sense, 


rather  to  be  in  favor  of  one  per  cent,  a  year,  though  Montesquieu  insists  that  Interest 
at  the  time  of  the  twelve  tables  was  twelve  per  cent,  a  year,  and  that  the  law  reducing 
it  to  one  per  cent,  was  passed  many  years  afterwards,  Esprit  des  Loix,  liv.  22,  k.  22. 
In  this  construction  he  is  supported  by  Livy,  b.  7,  c.  27.  But  Tacitus  says,  that  the 
twelve  tables  restrained  usury  to  one  per  cent,  a  year.  Tacit.  Ann.  lib.  vi.  16.  And 
this  is  the  construction  given  to  the  words  Si  qui  undario  fcenme  amplius  fcenerassit,  by 
the  generality  of  commentators.  Pothier's  Paudectse  Justinianese,  torn.  i.  Prag.  Xn. 
Tab.  Gibbon,  vol.  viii.  p.  86,  note.  It  is,  however,  a  doubtful  question  whether  the 
twelve  tables  allowed  only  one  or  twelve  per  cent,  a  year.  Professor  Hugo,  of  the 
University  of  Gottingen,  in  his  History  of  the  Roman  Law,  sec.  126,  inclines  to  the 
latter  opinion.  A  recent  writer  on  this  vexatious  point  in  Eoman  History,  holds  it  to 
be  quite  clear  that  the  unical  rate  of  interest  of  the  Romans  was  an  ounce  in  every  as 
for  the  cylic  year  of  ten  months,  that  is,  eight  and  a  half  per  cent-,  equivalent  to  ten 
per  cent,  for  the  civil  year  of  twelve  months.  Poreign  Quarterly  Review,  No.  22i 
art.  6.  This  is  the  conclusion  to  which  Niebuhr  and  Dr.  Arnold  arrive.  (History  of 
Rome,  by  N.  vol.  iii.  53,  57.  History  of  Rome,  by  A.  vol.  i.  284.)  The  debtor  was 
to  have  thirty  days  after  judgment  to  pay  his  debt ;  and  if  he  did  not  then  pay  or  give 
security,  or  seE  himself  by  entering  into  the  nexum,  his  creditor  had  a  right  to  seize 
him,  load  him  with  chains  of  a  certain  weight,  and  treat  him  as  a  slave,  on  a  prescribed 
scanty  allowance ;  and  if  he  failed  to  pay  after  being  sixty  days  in  prison,  he  was  to 
be  brought  before  the  people  on  three  market  days,  and  the  debt  proclaimed ;  if  no 
friend  appeared,  he  was  either  to  be  put  to  death  or  sold  as  a  slave  into  Btruria ;  and 
if  there  were  several  creditors,  he  might  at  their  election  be  sold  beyond  the  Tiber,  or 
his  body  cut  into  pieces.  Gibbon  (Hist.  vol.  viii.  p.  92)  takes  this  law  in  the  literal 
sense,  and  so  does  Gravina,  de  Jure  STat.  Gent,  et  XH.  Tab.  sec.  72 ;  and  he  adopts 
the  argument  of  Sextus  Csecilius,  in  A.  Gell.  Noct.  Att.  20,  1,  who  maintained  that 
the  law  was  only  cruel  in  appearance,  and  that  he  had  never  read  or  heard  of  its  being 
executed,  for  its  extreme  severity  prevented  the  creation  of  debt.  Montesquieu  well 
observes,  that  upon  such  reasoning,  the  most  cruel  laws  would  be  best ;  and  he  thinks 
the  better  construction  to  be,  that  the  law  only  related  to  the  division  of  the  debtor's 
property.  Esprit  des  Loix,  b.  29,  c.  2.  Bynkershoek,  Observ.  Jur.  Rom.  lib.  i.  c.  1, 
and  Heineccius,  Antiq.  Rom.  lib.  iii.  tit.  30,  sec.  4,  are  of  the  same  opinion.  Pothier, 
in  his  introduction  to  his  Pandects  Justiniaueae,  has  inserted  the  fragments  of  the 
twelve  tables,  as  they  were  restored  by  Gothofredus,  and  he  has  illustrated  them  by  brief 
notes  and  commentaries.  He  is  for  a  literal  construction  of  this  part  of  the  twelve  ta- 
bles, and  he  says  this  was  the  construction  of  all  the  writers  of  antiquity  who  make 
mention  of  them,  such  as  Quinctilian,  Tertullian,  and  A.  Gellius.  Professor  Hugo  is 
also  obliged  to  renounce  the  metaphorical,  and  follow,  with  the  ancients,  the  literal 
interpretation  of  the  twelve  tables  on  this  subject.  Histoire  du  Droit  Romain,  par  G. 
Hugo,  traduite  de  TAllemand  par  Jourdan,  tom.  i.  p.  233,  sec.  149.  Niebuhr,  in  his 
History  of  Rome,  vol.  ii.  p.  597,  takes  the  law  literally,  and  says  that  no  sound-headed 
person  ought  to  construe  it  otherwise.  He  says  its  severity  was  designed  to  compel 
the  debtor  to  redeem  himselti  or  enter  into  a  nexum,  by  which  he  became  liable  to  pay 
interest,  and  to  work  out  his  debt  by  labor.  Gravina,  De  Jure  Nat.  Gent.  sec.  21, 
says,  there  are  grotmds  to  conclude  that  the  leges  regies,  with  the  exception  of  such 
as  relate  to  regal  domination,  were  incorporated  into  the  three  first  of  these  twelve 
tables. 
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interniLxed  with  folly,  injustice,  and  cruelty.     They  were  en- 
grossed on  tablets  of  wood,   or  brass,  or  ivory,  (a)  and  were 


The  4th  table  related  to  the  rights  of  fathers  and  families.  It  gave  to  fathers  the 
power  of  life  and  death  and  of  sale  over  their  children,  and  the  right  to  kill  immedi- 
ately a  child  born  deformed.  On  the  other  hand,  and  as  some  compensation  for  these 
atrocious  provisions,  it  declared,  that  if  n,  father  neglected  to  teach  his  son  a  trade,  he 
was  not  obliged  to  maintain  his  father  when  in  want ;  nor  was  an  illegitimate  child 
hound  to  maintain  his  father. 

The  5th  table  related  to  inheritances  and  guardianships.  It  declared,  that  if  the  father 
died  intestate,  (for  he  had  a  right  to  dispose  of  his  property  by  will,)  and  had  no  chil- 
dren, his  nearest  relations  were  to  be  his  heirs ;  and  if  he  had  no  relations,  a  man  of 
his  own  name  was  to  be  his  heir.  He  had  the  right  to  appoint  guardians  to  his  chil- 
dren. If  a  freedman  died  intestate  and  without  heirs,  his  effects  went  to  the  family  of 
his  patron.  The  heirs  were  to  pay  the  debts  of  the  ancestor  in  proportion  to  their 
share  of  his  estate.  It  also  provided,  in  the  case  of  lunatics  and  prodigals,  that  the 
relations,  and  if  none,  that  one  of  the  name,  was  to  have  the  care  of  the  person  and 
estate.  If  he  left  children,  the  sons  and  daughters  inherited  equally ;  but  though 
daughters  inherited  on  an  equal  footing  with  the  sons,  yet  they  became  wards  to  their 
brothers ;  and  all  women  were,  at  all  times  of  their  lives,  and  under  all  circumstances, 
tmder  guardianship  and  civil  disabilities.  (Dr.  Arnold,  in  his  History  of  Kome,  vol.  i. 
257-295,  has  examined  the  state  of  the  Roman  law,  as  left  by  the  decemvirs,  with  great 
research  and  ability.) 

The  6th  table  related  to  property  and  possession.  It  declared  that  the  title  of  goods 
should  not  pass  on  sale  and  delivery,  without  payment.  Two  years  possession 
amounted  to  a  right  of  prescription  for  lands  belonging  to  private  individuals  pro- 
vided the  possession  was  not  obtained  by  force  or  fraud,  and  one  year  for  movables. 
It  likewise  declared,  that  in  litigated  cases,  the  presumption  should  always  be  on  the 
side  of  tbe  possessor;  and  that  in  disputes  about  liberty  and  slavery,  the  presumption 
should  always  be  on  the  side  of  hberty.  All  sales  of  land  or  movables  were  by  de- 
livery (mancipatio)  verbally,  in  the  presence  of  witnesses. 

The  7th  table  related  to  trespasses  and  damages.  It  provided  that  compensation  be 
made  for  trespasses ;  and  that  for  arson  or  maliciously  setting  fire  to  a  house,  or  to 
grain  near  to  it,  the  offender  was  to  be  scourged  and  burnt  to  death.  The  lex  talionis 
was  applied  to  losses  of  limb,  unless  the  injured  party  accepted  some  other  satisfac- 
tion. A  pecuniary  fine  of  three  hundred  pounds  of  brass  was  declared  for  dislocating 
a  bone,  and  twenty-five  asses  of  brass  for  a  common  blow  with  the  fist.  (It  is  related 
in  the  Noc.  Att.  20,  1,  that  one  Lucius  Neratius,  in  after  times,  when  the  city  became 
wealthy,  and  such  a  fine  insignificant,  amused  himself  with  striking  freedmen  in  the 
face  as  he  met  them  in  the  street,  and  then  ordering  his  servant  who  followed  him  for 
the  purpose  with  a  bag  of  brass  money,  to  count  out  and  tender  the  twenty-five  pieces, 
as  the  compensation  fixed  by  law. )  It  was  provided,  also,  by  this  table,  that  slander- 
ers, by  words  or  verses,  should  be  beaten  with  a  club.  False  witnesses  were  to  be 
thrown  headlong  from  the  capitol,  and  parricides  were  to  be  sewed  up  in  a  sack  and 
thrown  into  the  Tiber.    Whoever  wilfully  killed,  or  poisoned,  or  prepared  poison  for 


(o)  Heineccii's  Hist.  Juris  CivUis,  lib.  1,  sec.  26.    Niebuhr  says  they  were  graven 
on  ten  tables  of  brass,  and  posted  up  in  the  Comitium. 
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exposed  to  destruction,  though  unquestionably  preserved,  when 
the  city  was  burned  by  the  Gau]^.  (a)     They  existed  entire  in 


a  freedman,  or  used  magical  words  to  hnrt  him,  was  punishable  as  a  homicide. 
Guardians  and  patrons  who  acted  fraudulently  in  their  trust,  were  to  be  fined  and  held 
odious. 

The  8th  table  related  to  estates  in  the  country.  It  required  a  space  of  two  and  a  half 
feet  to  be  left  between  eyery  house  ;  and  it  allowed  societies  or  prirate  companies  to 
make  their  own  by-laws,  not  being  ineonsisftent  with  the  public  law.  The  prsetor  was 
to  assign  arbitrators  in  cases  of  disputes  about  boundaries;  and  it  provided  redress  for 
nuisances  to  fields  by  the  shade  of  trees,  or  by  water-courses.  It  requu-ed  roads  to  be 
eight  feet  wide,  and  double  at  comers.  It  allowed  travellers  to  drive  over  the  adjoin- 
ing land,  if  the  road  was  bad. ' 

The  9th  table  was  concerning  the  common  rights  of  the  people.  It  prohibited  all  special 
privileges  to  any  person,  and  it  restored  debtors,  who  had  been  redeenied  from  slavery, 
to  their  former  rights.  It  made  bribery,  in  a  judge  or  arbitrator,  or  the  holding  or 
attending  seditious  assemblies  in  the  city  by  night,  or  delivering  up  a  Roman  citizen 
to  a  foreigner,  or  soliciting  a  foreigner  to  declare  himself  against  Rome,  capital  ofiences. 
It  declared  that  all  causes  relating  to  the  life,  liberty,  or  rights  of  a  Roman  citizen, 
should  be  tried  in  the  comitia  centuriata.  The  people  were  to  choose  quaestors  to  take 
cognizance  of  capital  cases.  (The  burghers  of  the  city  of  Rome,  in  the  early  period 
of  the  commonwealth,  engrossed  the  wealth  and  the  foreign  commerce,  and  were  the 
patricians  and  money-lenders,  while  the  fiee  commoners,  who  were  agriculturists  on 
small  farms  in  the  country,  adjoining  the  city,  were  forbidden  to  engage  in  commerce, 
and  were  the  money-borrowers,  and  suffered  greatly  from  hostile  incursions,  and  were 
poor  and  oppressed.    Arnold's  History  of  Rome,  vol.  i.  135.) 

The  10th  table  related  to  funerals.  It  prohibited  the  dead  to  be  interred  or  burnt 
within  the  city,  or  within  sixty  feet  of  any  house.  It  prohibited  all  excessive  wail- 
ings  at  funerals,  and  women  from  tearing  their  faces  or  making  hideous  outcries  on 
such  occasions.  It  regulated  and  limited  the  expense  of  funeral  piles,  and  all  costli- 
ness at  funerals,  such  as  the  droBS  of  the  deceased,  the  players  upon  the  flute,  the.  per- 
fumed liquors,  the  gold  thread,  the  crown,  festoons,  &c. 

The  1  Uh  table  made  part  of  thejus  sacrum,  or  pontifical  law.  All  the  other  tables 
related  to  civil  rights,  but  this  related  to  religion  and  the  worship  of  the  gods.  It  re- 
quired all  persons  to  come  with  purity  and  piety  to  the  assemblies  of  religion ;  and 
no  person  was  to  worship  any  new  or  foreign  gods  in  private,  unless  authorized  by 
public  authority.  Every  one  was  to  observe  his  family  festivals,  and  the  rites  used  in 
his  own  family,  and  by  his  ancestors,  in  the  worship  of  his  domestic  deities.  Honor 
was  to  be  paid  to  those  heroes  and  sages  whom  their  merit  had  raised  to  heaven. 
The  commendable  virtues  were  to  be  ranked  among  the  gods,  and  to  have  temples 
erected  to  them,  but  no  worship  was  to  be  paid  to  any  vice.  The  sacrifices  to  the 
gods  by  the  priests  were  to  be  the  fruits  of  the  earth  and  young  animals,  and  with  the 
most  authorized  ceremonies.    No  one  was  to  be  initiated  in  any  mysteries  but  those  of 

(a)  Livy,  b.  6,  c.  1,  says,  quae  in  commentariis  pontificum,  aliisque  pubKcis  privar 
tisque  erant  monnmentis,  incensa  urbe,  pleraque  interiere.  N.  Hook's  Diss,  on  the 
credibility  of  the  first  five  centuries  of  Rome.  Cicero  speaks  of  them  as  being  in  his 
time  on  tables  of  brass,  and  as  having  been  injured  by  lightning — legum  cera  liquefacta. 
Orat.  in  Cat.  3,  4. 
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the  third,  but  did  not,  as  Heineccius  supposes,  survive  the  sixth 
century  of  the  Christian  era.  This  code  obtained,  in  the  sub- 
sequent ages  of  the  republic,  from  the  most  distinguished 
*  philosophers,  historians,  and  statesmen,  the  blind  tribute  *  526 
of  patriotic  veneration,  and  the  most  extravagant  eulogy, 
as  being  a  system  inculcating  the  soundest  principles  of  ethics 
and  civil  polity,  and  surpassing  in  value  the  jurisprudence  of 
Solon  and  Lycurgus,  the  twelve  books  of  the  laws  of  Plato,  and 
whole  libraries  of  Grecian  philosophy,  (a)  As  Kome  increased 
in  territory,  wealth,  arts,  and  refinement,  her  laws  were  progres- 
sively enlarged  and  improved,  and  adapted  to  the  progress  of 
society,  and  its  increasing  wants  and  vices.  The  obligation  of 
the  -tarelve  tables  was  gradually  diminished  or  destroyed  by  the 


Ceres.  Stealing  of  what  was  devoted  to  the  gods,  and  incest,  were  declared  to  be 
capital  crimes. 

The  12th  table  related  to  marriage  and  the  rights  of  husbands.  It  prescribed  freedom 
of  divorce  at  the  pleasure  of  the  husband ;  and  it  allowed  the  husband,  with  the  con- 
sent of  his  wife's  relations,  to  put  her  to  death,  when  taken  in  adultery  or  drunken- 
ness ;  and  it  declared  it  to  be  unlawful  for  patricians  to  intermarry  with  plebeians. 

Mr.  Prescott,  in  his  learned  and  excellent  History  of  the  Conquest  of  Mexico,  has 
given  a  short  but  interesting  view  of  the  judicial  system,  and  of  the  code  of  laws  in 
the  Aztec  or  Mexican  monarchy,  prior  to  the  overthrow  of  it  by  Ternandez  Cortez. 
He  says  that  the  Aztec  code,  though  stamped  with  the  ferocity  of  a  rude  people, 
evinced  a  profound  respect  for  the  great  principles  of  morality.  Their  military  usages 
had  a  remarkable  resemblance  to  those  of  the  early  Romans,  and  their  political  insti- 
tutions denoted  a  degree  of  civilization  not  much  short  of  that  enjoyed  by  the  Anglo- 
Saxons  under  Alfred.  I  should  think  that  their  legal  code  might  bear  a  favorable 
comparison  with  much  that  is  to  be  found  in  the  celebrated  twelve  tables  of  the  Koman 
law.  The  superior  judges  were  wholly  independent  of  the  monarch,  and  held  their 
offices  for  life,  and  were  maintained  from  the  produce  of  the  crown  lands.  Punish- 
ments were,  generally,  like  the  laws  of  Draco,  capital ;  but  their  application  to  crimes 
showed  a  solicitude  for  the  rights  of  property  and  good  order.  Murder,  even  of  a 
slave,  was  punished  with  death ;  so  was  the  conviction  of  adultery,  removing  the 
boundaries  of  another's  land,  altering  the  established  measure,  abuses  of  guardians' 
trust,  drunkenness,  prodigal  waste  of  patrimony,  and  theft.  Hospitals  were  estab- 
lished in  the  principal  cities  for  the  cure  of  the  sick,  and  the  permanent  refuge  of  the 
disabled  soldier.  Public  defaulters  were  liable  to  be  sold  as  slaves.  The  marriage 
institution  was  protected  and  respected.    Prescott's  Hist.  vol.  i.  pp.  29-38,  44,  49. 

(a)  Cic.  de  Orat.  b.  1,  c.  43,  44.  De  Leg.  2,  sec.  23.  Livy's  Hist.  3,  34.  Tacit. 
Ann.  3,  27.  A.  Gell.  Noct.  Att.  20,  1.  In  the  newly  discovered  treatise  of  Cicero, 
De  Kepublica,  lib.  2,  c.  36,  37,  he  insists,  that  the  ten  first  tables  were  composed  with 
the  greatest  equity  and  prudence,  but  he  declares  that  the  two  last  tables,  added  by 
the  decemvirs,  were  iniquitous  laws,  and  that  the  law  prohibiting  marriages  between 
plebeians  and  senatorial  families  was  a  most  infamous  law. 
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multitude  of  new  regulations,  and  the  history  of  the  Roman 
law,  from  the  time  of  the  twelve  tables  to  the  reign  of  Hadrian, 

is  eminently  instructive. 
*  527        *  After  many  struggles,  the  patricians  were  obliged,  by 

the  lex  Hortensia,  to  submit  to  the  authority  of  the  ple- 
biscita,  enacted  by  the  plebeians  alone  in  their  comitia  tributa, 
as  being  of  equal  force  with  the  leges,  passed  at  the  instance  of 
a  consular  or  senatorial  magistrate,  by  the  whole  aggregate  body 
of  the  people,  patricians  and  plebeians,  {a)  The  senate  also 
frequently  promulgated  laws  under  the  name  of  senatus  consulta, 
by  their  own  authority.  (&)  A  senatus  consultvm  was  allowed 
to  continue  in  force  only  one  year,  unless  ratified  by  the  common 
course  of  rogatio  ad  populum ;  and  the  tribunes  could,  a±  any 
time,  by  their  veto,  put  a  negative  upon  any  projected  decree  of 
the  senate.  That  body  likewise  assumed  the  right  to  dispense 
with  laws,  though,  by  a  law  proposed  by  the  tribune  Caius 
Cornelius,  the  senate  could  not  exercise  their  dispensing  power, 
unless  two  hundred  senators  were  present.  By  the  Publilian 
law,  passed  in  the  year  of  the  city  416,  the  comitia  of  the  curias 
were  deprived  of  their  veto  or  power  as  a  branch  of  the  legisla- 
ture in  passing  upon  laws  enacted  by  the  comitia  of  tribes,  and 
their-  consent  was  no  longer  requisite  to  laws  submitted  by  the 
senate  to  the  comitia  of  the  centuries.  But  the  senate,  which 
now  consisted  of  the  most  eminent  men,  and  was  a  mixed  body 
of  both  patricians  and  commoners,  continued  to  be  the  great 
national  council,  (c)     Within  a  very  few  years  after  the  adop- 


(o)  The  Hortensian  law  abolished  the  senate's  veto  upon  plebiscita,  after  the  Publil- 
ian law  had  done  away  with  the  authority  of  the  curies  respecting  them ;  and  Niebuhr 
considers  the  Hortensian  law  as  the  commencement  of  the  destruction  of  the  consti- 
tution.   Niebuhr's  Hist.  toI.  iii.  419-421. 

(6)  Inst.  1,  2,  4.  Dig.  1,  2,  9.  The  proofs  are  abundant,  that  even  before  the 
Augustan  age,  the  senatus  consulta  had  become  one  of  the  regular  sources  of  the  Roman 
law.  Cicero,  De  Legibus,  b.  3.  Histoire  du  Droit  Rom.  par  G.  Hugo,  sec.  174,  175, 
176.     Qui  consulta  Patrum,  qui  leges  juraque  servat.    Hor.  Epist.  1,  16,  v.  41. 

(c)  Arnold's  Hist,  of  Rome,  vol.  ii.  155,  158.  It  was  the  province  of  the  censors  to 
revise  the  list  of  senators  and  add  to  the  roll,  as  well  as  to  revise  the  rolls  of  the  sev- 
eral tribes.  The  censorship  was  an  ofSce  of  the  highest  rank  and  power,  with  a  com- 
mand of  the  public  moneys,  and  with  the  power  of  commencing  and  conducting  public 
works,  such  as  roads  and  aqueducts.  Id.  282-287.  Cicero,  De  Legibus,  b.  3.  With 
respect  to  the  senate,  the  Hortensian  law,  prior  to  the  year  of  Rome  474,  deprived  the 
senate  of  its  veto,  and  declared  the  people  assembled  in  their  tribes  to  be  a  supreme 
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tion  of  the  twelve  tables,  the  prohibition  of  marriages  between 
the  patricians  and  plebeians  was  abolished ;  but  the  patricians 
had  the  address  to  retain  the  management  and  control  of  the 
whole  administration  of  justice.  This  was  effected  in 
several  ways.  It  was  effected  by  the  institution  of  Legal  forms. 
legal  forms  of  judicial  proceeding,  called  legis  actiones, 
and  by  means  of  the  pontifices,  who  regulated  the  calendar,  and 
were  the  repositories  of  the  laws  and  annals,  and  assumed  the 
power  of  fixing  the  lawful  days  of  business,  and  dies  fasti  et 
nefasti.  These  judicial  forms  and  solemnities  gave  order  and 
uniformity  to  the  administration  of  justice  ;  but  they  were  mys- 
teries of  jurisprudence,  confined  to  the  learned  of  the  patrician 
order,  and  locked  up  in  the  pontifical  archives.  They  could  not 
be  changed  at  the  pleasure  of  the  people,  and  the  right  to  inter- 
pret them  belonged  to  the  pontifical  college,  and  the 
patricians  had  retained  *the  exclusive  right  of  being  *528 
eligible  to  the  ofiices  of  the  priesthood,  (a)  The  forms 
remained  confused  and  undigested  until  Appius  Claudius 
Ccecus,  a  member  of  the  pontifical  fraternity,  reduced  them 
into  one  collection,  which  his  scribe,  Cnseus  Flavius,  surrep- 
titiously published,  together  with  the  calendar,  or  fasti,  to  the 
great  satisfaction  of  the  people,  {b)  It  acquired  the  title  of  the 
Jus  civile  Flavianum ;  and  a  second  collection  of  these  legal 
precedents  afterwards  appeared,  and  was  called  the  Jus  civile 
^lianum.  (c)  This  Roman  science  of  special  pleading  became 
a  subject  of  ridicule  by  Cicero,  as  being  a  cunning  and  captious 
verbal  science  ;  and  these  forms  were  expressly  abolished  by  the 
Emperor  Constantine  as  insidious,  (d) 

legislatiye  power.  The  tribes  in  tlie  forum  and  tiie  senate  were  placed  on  a  footing 
of  equality ;  neither  had  a  veto  on  the  enactments  of  the  other,  and  the  tribunes  had 
a  veto  upon  both  alike.  The  enactments  of  both  were  considered  as  equal  to  laws. 
The  senate,  in  its  original  form,  was  only  a  select  assembly  of  the  patres,  whose  great 
assembly  was  the  comitia  curiata.    Id.  383-385. 

(o)  Dig.  b.  1,  tit.  2.  De  Orig.  Jur.  sec.  6.  Gravina  says,  De  Ortu  et  Prog.  J.  C. 
sec.  33,  that  they  were  established  by  the  policy  of  the  ancient  lawyers. 

(6)  Cic.  pro.  Mursena,  sec.  11.    De  Orat.  1,  41. 

(c)  Dig.  1,  2,  7.  Livy's  Hist.  9,  46.  Gravina,  de  Ortu  Jur.  Civ.  sec.  33,  and  De 
Jur.  Nat.  et  XII.  Tab.  sec.  79,  80. 

(d)  Leguleius  quidam  mutus  et  acutus  proem  actionum,  cantor  fabularum,  auceps  sylla- 
barum.  Cic.  de  Orat.  1,  55.  See,  also,  Cod.  2,  58.  De  formulis  et  impetrationibus 
actionum  stiblatis. 
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The  edicts  of  the  prffitor  became  another  very  im- 

Prastorian         .       ^  ^  ,i       .  i  ■ 

law.  portant  means  of  the  mcrease  and  improvement  of  the 

Roman  law.  By  the  Licinian  law,  passed  in  the  year 
of  Rome  384,  the  office  of  consul  was  no  longer  confined  to  the 
patrician  order,  and  a  plebeian  consul  was  elected  in  the  cen- 
turies, and  confirmed  by  the  cwria.  But  as  a  compensation  for 
this  loss  of  patrician  power,  the  judicial  was  separated  from  the 
consular  office,  and  a  prsetor  was  instituted,  who  was  always  to 
be  a  patrician,  {a)  The  judicial  decisions  of  the  praetors,  or 
edicta  prmtormn,  became  of  great  consequence.  They  were 
called  _7'ms  honorarmm,  or  patrician  law,  derived  from  the  honor 
of  the  prsetor.  (&)  There  had  been,  from  the  foundation  of  the 
city,  a  magistrate  called  prcefectus  wrbis,  to  administer  justice  in 
the  absence  of  the  king  or  consul;  and  after  the  plebeians 
obtained  a  share  in  the  consular  dignity,  the  patricians  created 
a  permanent  city  prsetor,  and  they  confined  his  province  to  the 
administration  of  justice ;  and  such  a  magistrate  was  indispen- 
sable, as  the  consuls  were  engaged  in  foreign  and  executive 

duties,  (c)  The  prsetor  was  at  first  a  patrician,  and 
*529     *  elected  in  the  comitia  centwriata,  though  the  office  in 

time  became  accessible  to  plebeians.  Business  soon 
required  a  second  prsetor  to  preside  over  the  causes  of  foreigners, 
called  prmior  peregrinus,  (d)  and  praetors  were  afterwards  al- 
lotted to  the  provinces  as  the  empire  widened.  Under  Augustus 
the  prsetors  had  multiplied  to  sixteen ;  and  in  the  time  of  Pom- 
ponius  there  were  eighteen,  and  one  of  them  judged  de  fidei- 
commisso.  (e)     Every  prsetor,  on  entering  into  office,  established 


(a)  Dr.  Arnold  gives  an  interesting  history  of  the  struggles  which  produced  this 
great  innovation  in  the  Roman  constitution.  History  of  Rome,  vol.  ii.  33-61.  The 
institution  of  the  office  of  prtetor  was  in  A.  XJ.  C.  387. 

(6)  Dig.  1,  1,  7,  and  1,  2,  10. 

(c)  Dig.  1,  2,  sec.  26,  28. 

(d)  Professor  Hugo,  in  his  History  of  the  Koman  Law,  sec.  158,  attributes  to  the 
iifttitution  of  the  prmtar  peregrinus  the  rise  and  growth  of  the  jus  gentium,  which  had 
a  propitious  influence  even  upon  the  Roman  municipal  jurisprudence.  The  civilians 
used  the  yus^enfaMm  as  synonymous  with  reason  and  natural  law,  and  in  contradis- 
tinction to  the  Jus  civile,  which  was  considered  as  local,  peculiar,  and  exclusive  to  one 
particular  people.  It  was  their  municipal  law ;  the  other  was  international.  To  the 
authority  of  the  jus  prcetorium,  the  edicts  of  the  prcetorurbantts,  and  the  proetor  peregrinus, 
seem  to  have  equally  contributed.    Ibid.  sec.  188,  189. 

(e)  Dig.  1,  2,  32. 
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and  published  certain  rules  and  forms,  as  the  principle  and 
method  by  which  he  proposed  to  administer  justice  for  the  year. 
He  had  no  power  to  alter  these  rules,  and  this  jus  prcetorium  vel 
honorarium,  tempered  the  ancient  law  by  the  spirit  of  equity  and 
public  utility,  and  it  was  termed  the  living  interpreter  of  the 
civil  law.  (a)  The  edicts  of  the  praetor  were  generally  declara- 
tory of  the  customary  or  unwritten  law  and  practice  of  his  pre- 
decessors. But  as  the  praetor  was  apt  to  vary  from  his  annual 
edict,  -and  to  change  it  according  to  circumstances,  which 
opened  the  way  to  many  frauds,  it  was  provided,  by  a  law 
enacted  at  the  instance  of  the  tribune  Caius  Cornelius,  that  the 
praetor  should  adhere  to  his  edicts  promulgated  on  the  com- 
mencement of  his  magistracy.  These  praetorian  edicts  were 
studied  as  the  most  interesting  branch  of  Roman  law,  and  they 
became  a  substitute,  for  the  knowledge  of  the  twelve  tables, 
which  fell  into  neglect,  though  they  had  once  been  taught  as  a 
carmen  necessarium,  and  regarded  as  the  source  of  all  legal 
discipline,  (b) 

*  The  opinions  of  lawyers,  called  the  responsa,  or  inter-  *530 
pretationes  prudentum,  composed  another  and  very  effi-  sespoma 
cient  source  of  the  ancient  Eoman  jurisprudence.  pmdmtum. 

The  most  ancient  interpreters  were  the  members  of  the  col- 
lege oi pontifices,  composed  of  men  of  the  first  rank  and  knowl- 
edge. Civil  statesmen  and  eminent  private  citizens  followed 
their  example,  and  sometimes  debated  in  the  forum.  Their 
answers  to  questions  put  were  gradually  adopted  by  the  courts 
of  justice,  by  reason  of  their  intrinsic  equity  and  good  sense ; 
and  they  became  incorporated  into  the  body  of  the  Eoman  com- 
mon law  under  the  name  oi  fori  disputationes,  and  jus  civile,  or 
responsa  prudentum.  (c)  This  business,  undertaken  gratuitously 
by  persons  of  the  highest  distinction,  grew  into  a  public  profession, 


(a)  Dig.  I,  1,  7,  8. 

(b)  Cic.  de  Leg.  b.  1,  c.  5,  and  b.  2,  c.  23.  Cic.  de  Orat.  b.  1,  c.  10.  Gravina  de 
Ortu  ct  Prog.  J.  C.  sec.  38.  The  Edicta  Magistratuum  or  Jus  Praetorium,  was  not 
only  a  fruitful,  but  a  legitimate  source  of  the  Roman  law,  as  Hugo  has  labored  to 
prove.  Hist,  du  Droit  Rom.  sec.  177,  178,  179.  He  compares  this  prsetorian  law  to 
the  English  equity  jurisprudence.  Many  of  the  edicts  bore  a  resemblance  to  the 
modem  ordinances,  or  Codes  de  Procedure  Civile. 

(c)  Dig.  1,  2,  5.  • 
VOL.  I.          ,                                  50 
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and  law  became  a  regular  science,  taught  openly  in  private 
houses  as  in  schools.  The  names  of  the  principal  lawyers  who 
became,  in  this  way,  public  professors  of  the  law,  are  to  be 
found  in  the  work  of  Pomponius,  (a)  and  in  the  writings  of 
Cicero,  Horace,  Tacitus,  and  the  other  authors  of  the  classical 
ages.  Their  opinions  were  preserved  by  their  successors,  and 
fragments  of  them  are,  no  doubt,  dispersed  in  different  parts  of 

the  Pandects,  without  the  sanction  of  their  names,  lb) 
*531     Cicero   speaks   of  *this   employment  of   distinguished 

jurists  with  the  greatest  encomiums,  and  as  being  the 
grace  and  ornament,  and  most  honorable  business  of  old  age. 
The  house  of  such  a  civilian  becomes  a  living  oracle  to  the 
whole  city;  and  this  very  accomplished  orator  and  statesman 
fondly  anticipated  such  a  dignified  retreat  and  occupation  for 
his  declining  years,  (c)  The  philosophy,  and  policy,  and  wis- 
dom of  Greece,  were  collected  together,  says  Gravina,  (d)  by  the 
Roman  civilians,  and  all  that  was  useful  introduced  into  the 
Roman  law ;  and  if  it  were  really  true  that  the  twelve  tables 
were  not  drawn  by  the  rough  agents  who  compiled  them  directly 
from  Grecian  fountains,  we  are  assured  that  the  omission  was 
abundantly  supplied  in  after  ages ;  and  the  institutions  of 
Greece  were  studied  by  more  enlightened  statesmen,  and  con- 
tributed to  perfect  and  adorn  the  Roman  law.  (e) 


(a)  Dig.  1,  2. 

|6)  In  the  times  of  the  republic,  the  practice  of  the  law  was  gratuitous  and  highly 
honorary.  All  employment  for  hire  was  prohibited  by  a  law  enacted  in  the  year  of 
the  city  550,  at  the  instance  of  the  Tribune  Marcus  Cincius.  The  profession  at  length 
became  a  business  of  gain,  and  was  abused,  until  Augustus  revived  the  Cincian  law, 
with  additional  sanction  by  a  decree  of  the  senate.  But  as  a  reasonable  compensation 
was  necessary  to  advocates  who  devoted  their  time  and  talents  to  the  profession,  the 
compensation  was  allowed  and  regulated  by  a  decree  of  the  senate  in  the  time  of 
Claudius ;  (Tacit.  Ann.  b.  11,  c.  5,  6,  7,)  and  afterwards,  according  to  the  law  of  the 
Pandects,  b.  50,  tit.  13,  c.  1,  sec.  5, 10, 12,  the  judges  in  the  province  were  to  determine 
on,  and  allow  a  reasonable  charge  to  the  advocate. 

(c)  Cic.  de  Orat.  1,  45.  De  Legibus,  b.  1.  See,  also,  Quinctilian's  Inst.  lib.  12, 
c.  11,  where  he  alludes  to  Cicero,  and  strongly  approves  of  this  employment  of  the 
orator  when  he  retires  from  practice  at  the  bar. 

(d)  Orig.  Jur.  Civ.  b.  1.    Prosem. 

(e)  The  Grecian  philosophy  was  not  more  fatal  to  the  ancient  Roman  superstition 
than  Grecian  forensic  eloquence  was  to  the  severity  of  the  Eoman  civil  law.  Hugo's 
Histoire  du  Droit  Eomain,  sec.  161.  Cicero  was  of  opinion  that  his  countrymen  ex- 
celled the  Greeks  in  laws  and  institutions,  as  well  as  morals  and  manners.    Mores  et 
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In  the  Augustan  age,  the  body  of  the  Roman  law  had 
*  grown  to  immense  magnitude,  {a)  It  was  composed  of  *  532 
the  leges,  or  will  of  the  whole  Roman  people  declared  .  ^  ^j. 
in  the  comitia  centuriata;  the  plebiscita,  enacted  in  Augustus. 
the  comitia  tributa;  the  senatus  consulta,  promulgated  by  the 
single  authority  of  the  senate ;  the  legis  actiones ;  the  edicta 
fnagistratuum ;  the  responsa  prudentum;  and,  subsequent  to 
the  age  of  Cicero,  is  to  be  added  the  constitutio  principis,  or 
ordinances  of  the  Roman  emperors,  (b)  The  Roman  civilians 
began  very  early  to  make  collections  and  digests  of  the  law. 
The  book  of  Sextus  ^lius  contained  the  laws  of  the  twelve 
tables,  the  forms  of  actions  and  the  responsa  prudentum.  Pub- 
lius  Mucius,  Quintus  Mucius,  Brutus,  and  Manilius,  all  left 
volumes  upon  law,  and  the  three  books  of  the  latter  existed  in 
the  time  of  Pomponius  as  monuments  of  his  fame,  (c)  Serviua 
Sulpicius  left  behind  him  nearly  one  hundred  and  eighty  vol- 
umes upon  the  civil  law.  Many  distinguished  scholars  arose 
under  his  discipline,  who  wrote  upon  jurisprudence ;  and 
Aufidius  Namusa  digested  the  writings  of  ten  of  those  scholars 
into  one  hundred  and  forty  books.  Antistius  Labeo,  under 
Augustus,  surpassed  all  his  contemporaries,  and  he  compiled 
four  hundred  volumes,  many  of  which,  Pomponius  says,  he 
possessed,  (d)  The  noble  design  of  reducing  the  civil  law  into 
a  convenient  digest,  was  conceived  by  such  great  men  as 
Cicero,  (e)  Pompey,  and  Julius  Caesar ;  {/)  though  it  is  certain 

instituta  vitas,  resque  domesticas  ac  familiares  nos  profecto  et  melius  tuemur  et  lautius ;  rem 
vera  publicam  nostri  majores  certe  melioribus  temperaverunt  et  institutis  et  legihus.  Tuscul. 
Qusest.  lib.  1,  u.  1.  He  supposes  that  the  early  Eomans  had  imbibed  a  tincture  of 
the  philosophy  of  the  Greeks  from  the  doctrines  of  Pythagoras,  who  dwelt  in  .southern 
Italy  at  the  time  of  the  expulsion  of  the  Tarquins.  Ibid.  lib.  4,  1.  But  it  was  Cicero 
himself,  who,  by  his  writings,  transferred  into  his  own  vernacular  tongue  the  great 
body  of  the  Grecian  philosophy. 

(a)  Immensus  aliarum  super  alias  acervatarum  legum  cumulus.  Livy,  3,  34.  Heinec- 
cius  applied  this  passage  of  Livy  to  the  civil  law,  but  Hugo  says  he  was  in  an  error, 
and  that  the  most  part  of  the  laws  referred  to  by  Livy  were  political  regulations,  and 
had  no  concern  with  private  right.    Hist,  du  Droit  Rom.  par  Hugo,  sec.  167. 

(6)  Dig.  1,  1,  7,  and  1,  2,  12.     Inst.  1,  2,  3.     Gaius,  1,  2. 

(c)  Dig.  1,  2,  36,  and  39. 

{d}  Dig.  1,2,  sec.  41,  43,  44,  46,  47. 

(e)  Cicero  says  he  had  long  thought  of  the  task  of  digesting  and  reducing  the  civil 
law  into  a  few  elementary  and  definite  principles,  and  thereby  relieving  it  from  difiS' 
culty  and  obscurity.    De  Orat.  lib.  1,  c.  42. 

(/)  Suet,  J.  Ciesar,  sec.  44. 
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that  no  systematic,  accessible,  and  authoritative  treatise 
*533  on  the  civil  law  appeared  during  *the  existence  of  the 
republic ;  and  Cicero  says  that  the  law  lay  scattered  and 
dissipated  in  his  time,  (a)  The  Roman  jurisprudence  was  des- 
tined to  continue  for  several  centuries  under  the  imperial  gov- 
ernment, a  shapeless  and  enormous  mass,  receiving  continual 
accumulations ;  but  it  was  fortunately,  cultivated  under  the 
emperors  by  a  succession  of  illustrious  men,  equally  distin- 
guished for  their  learning,  wisdom,  and  probity. 

Before  the  time  of  Augustus,  the  responsa  prudentum  were 
given  viva  voce,  and  they  had  not  the  force  of  any  authority  in 
the  forum,  and  the  business  was  free  to  all  persons.  The  char- 
acter of  these  responsa  was  abused  and  discredited  by  the  crude 
opinions  of  pretenders,  and  Augustus  restrained  the  profession 
of  the  jurisconsults  to  such  as  he  should  select  as  most  worthy, 
and  they  were  to  be  first  approved  of  and  commissioned  by 
him.  They  then  began  to  give  their  opinions  in  writing,  with 
their  reasons  annexed,  (b)  This  raised  their  influence,  and 
reduced  the  praetors  to  a  state  of  comparative  dependence  upon 
those  living  oracles  of  law,  who  were  under  the  influence  of 
the  emperor,  and  who  obtained,  by  their  means,  the  control  of 
the  administration  of  the  law.  (c)  Heineccius  says  that  Augus- 
tus instituted  this  college  of  civilians  in  order  that  he  might 
covertly  assume  legislative  power,  and  adapt  the  republican 
jurisprudence  to  the  change  in  the  government.  He  likewise 
instituted  a  cabinet  council,  which  was  called  the  consistory,  by 
succeeding  princes.  It  was  composed  of  the  consuls,  several 
other  magistrates  and  jurists,  and  a  certain  number  of  sena- 
tors chosen  by  lot.  (d)  Ulpian  was  a  member  of  this 
*  534  royal  council  under  Alexander  *  Severus.  It  was  the 
imperial  legislature.  The  power  of  the  comitia  was 
transferred  to  this  shadow  of  a  Roman  senate,  for  the  old  con- 


(a)  Cic.  de  Orat.  lib.  2,  c.  33.  Hcineccii,  Elementa  Juris.  Inst.  Piosem.  sec.  2. 
Dr.  Taylor's  Elements  of  the  Civil  Law,  p.  14. 

(5)  Dig.  1,  2,  47.    Heinec.  Hist.  Jur.  Civ.  lib.  1,  sec.  157,  158,  180. 

(c)  Gravina,  de  Ortu  et  Prog.  sec.  42,  43.  Heiuecc.  Antiq.  Eom.  lib.  1;  tit.  2, 
aec.  39. 

[d]  Gravina,  de  Romano  Imperio,  sec.  17.  This  imperial  consistory  was  imitated 
by  the  provincial  governors.  History  of  the  Eoman  Law  during  the  Middle  Ages, 
by  Savigny,  vol.  i.  p.  87. 
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stitutional  senate,  not  being  able  conveniently  to  govern  all  the 
provinces,  (according  to  the  courtly  language  of  the  Pan- 
dects,) (a)  gave  to  the  prince  the  right  to  make  laws.  The 
judgments  of  the  prince  were  called  imperial  constitutions,  and 
they  were  usually  enacted  and  promulgated  in  three"  ways: 
1st.  By  rescript,  or  letter  in  answer  to  petitions,  or  to  a  distant 
magistrate.  (6)  2d.  By  decrees  passed  by  the  emperor  on  a 
public  hearing  in  a  court  of  justice  ;  and  Paulus  collected  six 
books  of  those  decrees,  and  from  which  he  for  the  most  part 
dissented,  (c)  3d.  By  edict,  or  mere  voluntary  ordinances. 
Gravina  says  that  these  imperial  constitutions  proceeded  not  as 
from  a  single  individual,  but  as  from  the  oracle  of  the  repubKc, 
by  the  voice  of  the  senators,  who  were  consulted,  and  were  the 
visible  representatives  of  the  majesty  of  the  commonwealth,  (d) 
Many  of  these  imperial  ordinances  were  suggested  by  the  best 
of  the  civilians,  and  do  great  honor  to  their  authors ;  and  with 
regard  to  private  and  personal  rights,  the  Romans  enjoyed,  to  a 
very  great  degree,  under  the  emperors,  the  benefit  of  their  primi- 
tive fundamental  laws,  as  they  existed  in  the  times  of  the  repub- 
lic. The  profession  of  the  law  was  held  in  high  estimation 
under  the  emperors ;  and  during  the  second  and  third  centuries, 
the  science  of  jurisprudence  was  elevated  higher  than  it  ever 
has  been  in  any  other  age,  or  among  any  other  people.  Hadrian 
took  off  the  restriction  of  Augustus,  and  gave  the  privi- 
lege of  being  *a  public  interpreter  of  the  law  to  the  *535 
profession  at  large,  (e)  It  was  restored  by  the  Emperor 
Severus,  and  the  responsa  prudentum  assumed  an  air  of,  great 
importance.  Though  in  the  first  instance  they  were  received 
as  mere  opinions,  they  gradually  assumed  the  weight  of  author- 
ity. The  opinions  were  sent  in  writing  to  the  judges,  and  in 
the  time  of  Justinian  they  were  bound  to  determine  according 
to  those  opinions.  (/)  These  responsa  (of  which  many  are 
preserved  in  the  Pandects)  were  not  of  the  same  authority  as 

(o)  Dig.  1,  2,  sec.  11. 

(6)  Code  1,  14,  3.     Gravina,  de  Ortu  et  Prog.  sec.  123,  124. 

(c)  Gravina,  ibid.  sec.  122.    De  Eomano  Imperio,  sec.  20. 

{d)  Gravina,  de  Eomano  Imperio,  ibid.  The  imperial  rescripta  thus  assumed  the 
character  and  weight  of  judicial  precedents,  and  were  entitled  to  at  least  equal  au- 
thority with  the  responsa  prudentum. 

(e)  Dig.  1,  2,  2,  47.  (/)  Inst.  I,  2,  8. 

50* 
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the  constitutional  leges,  but  they  were  law  for  the  case,  and 
they  were  applied  to  future  cases  under  the  character  of  princi- 
ples of  equity,  and  not  of  precepts  of  law.  In  the  ages  imme- 
diately preceding  Justinian,  the  civil  law  was  in  a  deplorable 
condition,  by  reason  of  its  rtiagnitude  and  disorder ;  and  scarcely 
any  genius,  says  Heineccius,  was  bold  enough  to  commit  him- 
self to  such  a  labyrinth.  As  a  remedy  for  the  evil,  the  Emperor 
Theodosius  the  younger,  and  Valentinian  III.,  addressed  to  the 
senate  of  the  city  of  Rome  an  imperial  constitution,  which  con- 
firmed, by  decree,  the  writings  of  Papinian,  Paulus,  Gaius, 
Ulpian,  and  Modestinus,  by  name,  and  directed  that  they  alone 
be  permitted  to  be  cited  in  the  courts  of  justice,  with  the  excep- 
tion of  such  extracts  as  they  had  transferred  into  their  books 
from  the  ancient  lawyers,  and  with  some  other  qualified  excep- 
tions in  favor  of  ScsBvola,  Sabinus,  Julianus,  and  Marcellus. 
The  opinion  of  the  majority  of  these  five  legislative  characters 
was  to  govern ;  and  where  there  was  in  any  case  an  equal  divis- 
ion of  opinion,  that  of  Papinian  was  to  be  preferred,  (a) 
*536  *The  first  authoritative  digest  of  the  Roman  law 
which  actually  appeared,  was  the  Perpetual  Edict,  corn- 
Digests  of  piled  by  Salvius  Julianus,  under  the  orders  of  the 
■  Emperor  Hadrian,  and  of  which  nothing  now  remains 
but  some  fragnaents  collected  and  arranged  by  Gothofrede,  and 
published  along  with  the  body  of  the  civil  law.  Hadrian  was 
the  first  emperor  who  dispensed  with  the  ceremony  of  the  sena- 
tus  consulta,  and  promulgated  his  decrees  upon  his  sole  author- 
ity, (b)  The  praetorian  edicts  had  been  so  controlled  under  the 
government  of  the  emperors  by  the  opinions  of  the  civilians, 
that  they  lost  the  greater  part  of  their  ancient  dignity,  and 


(a)  Heinec.  Antiq'.  Eom.  Jur.  lib.  1,  tit.  2,  sec.  41.  Histor.  Jur.  Civ.  lib.  1,  sec. 
878.  Heineccius  says,  that  Papinian  was  everywhere  called  Juris  asylum  el  Doctrines 
legalis  thesaurus,  and  he  far  surpassed  all  his  brethren,  omnes  longo  post  se  intervaUo 
reliquerit.  Gaius  (Inst.  lib.  1,  sec.  2)  refers  to  a  rescript  of  the  Emperor  Hadrian,  in 
which  the  responsa  prudentum  were  to  be  received  as  law,  if  they  were  unanimous,  and 
if  not,  the  judge  was  at  liberty  to  follow  his  own  judgment.  At  the  period  of  Valen- 
tinian, the  writing  of  the  great  jurists  anfl  the  constitutions  of  the  emperors,  were 
alone  consulted  as  authorities.     Savigny's  History  of  the  Roman  Law,  vol.  i.  p.  7. 

(b)  Gibbon's  History,  vol.  viii.  p.  16.  The  pyjiscita  had  ceased  under  Augustus, 
but  the  senatus  consulta  did  not  absolutely  cease  with  Hadrian.  They  continued  to 
enrich  the  civil  law  in  matters  of  private  right  long  afterwards.  Hugo,  Hist,  du  Droit 
Bom.  sec.  284,  307. 
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Hadrian  projected  the  design  of  reducing  the  whole  Roman 
law  into  one  regular  system.  All  that  he  however  lived  to 
perform,  was  to  procure  the  compilation  of  those  edicts  of  the 
praetors  which  had  stood  the  test  of  experience  on  account  of 
their  authority  and  equity,  and  had  received  the  illustrations 
of  civilians,  (a)  Many  able  professors  undertook,  from  time  to 
time,  a  digest  of  the  civil  law.  Papirius  Justus  collected  some 
of  the  imperial  constitutions  into  twenty  books,  and  Julius 
Paulus  compiled  six  books  of  decrees,  or  imperial  decisions. 
Gregorius  made  a  collection  of  a  higher  character,  and  he  di- 
gested into  order  the  chief,  if  not  the  whole  of  the  imperial 
rescripts,  from  Hadrian  down  to  the  reign  of  Dioclesian  and 
his  colleagues,  and  which  was  called  the  Gregorian  Code,  and 
attained  great  authority  in  the  forum.  Hermogenes  continued 
this  collection  under  the  name  of  the  Hermogenian 
Code,  (b)  Theodosius  the  younger  *  appointed  a  com-  *  537 
mittee  of  eight  civilians  to  reduce  the  imperial  consti- 
tutions, or  the  edicts  and  rescripts  of  a  succession  of  emperors, 
from  the  time  of  Constantine,  into  a  methodical  compendium ; 
and  this  Theodosian  Code  became  a  standard  work  throughout 
the  empire,  and  it  was  published  in  six  folio  volumes  in  1665, 
with  a  vast  and  most  learned  commentary  by  Gothofrede.  (c) 
Another  century  elapsed  before  Justinian  directed  Tribonian, 
who  was  an  eminent  lawyer  and  magistrate,  to  unite  with  him 
a  number  of  skilful  civilians,  and  to  assume  the  great  task  of 
collecting  the  entire  body  of  the  civil  law,  which  had  been  ac- 
cumulating for  fourteen  centuries,  into  one  systematic  code. 
Whether  the  Roman  law  at  that  period  exceeded  or  fell  short 
of  the  number  of  volumes  in  which  the  English  law  is  now 
embodied,  it  is  not  easy  to  determine.  Tribonian  represented 
to  the  emperor,  that  when  he  and  his  learned  associates  under- 


(a)  Grayina,  de  Ortu  et  Prog.  Jur.  Civ.  sec.  38. 

(b)  Heinec.  Hist.  Jur.  Civ.  lib.  1,  sec.  368-372. 

(c)  The  great  merit  of  this  edition  of  the  Theodosian  Code,  and  the  fitness  of 
Gothofredus  for  the  task,  by  his  extraordinary  industry,  erudition,  and  judgment, 
are  forcibly  stated  by  Dr.  Irving,  in  his  Introduction  to  the  Study  of  the  Civil  Law, 
4th  edit.  London,  1 837 — a  work  well  worthy  of  the  attention  of  the  student  in  the 
civil  law,  for  its  historical  and  biographical  learning,  and  the  critical  sagacity  of  the 
author. 
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took  the  business  of  digesting  the  civil  law,  he  found  it  dispersed 
in  two  thousand  books,  and  in  upwards  of  three  millions  of 
verses,  (a)  detached  from  the  writings  of  the  sages,  which  it  was 
necessary  to  read  and  understand,  in  order  to  make  the  selec- 
tions. The  size  of  these  volumes,  and  the  exact  quantity  of 
matter  in  these  verses,  we  cannot  ascertain*,  (b)  It  is,  however, 
a  fact  beyond  .all  doubt,  that  the  state  of  the  Roman  law  ren- 
dered a  revision  indispensable.  Justinian  himself  assures  us,  (c) 
that  it  lay  in  such  great  confusion,  and  was  of  such  infinite  ex- 
tent, as  to  be  beyond  the  power  of  any  human  capacity  to 

digest. 
*538        *The  compilations  made  under  Justinian,  and  which 
constitute  the  existing  body  of  the  civil  law,  consist  of 

Corpus  Ju-  the  following  works,  and  which  I  shall  mention  in  the 
ns  Civiiis.    Qjjg,.  jn  which  they  were  originally  published. 

Code.  (1.)  The  Code,  in  twelve  books,  is  a  collection  of  all 

the  imperial  statutes  that  were  thought  worth  preserving,  from 
Hadrian  to  Justinian.  In  the  revision  of  them,  the  direction  to 
Tribonian,  and  his  nine  learned  associates  was,  that  they  should 
extract  a  series  of  plain  and  coftcise  laws,  omitting  the  pream- 
bles, and  all  other  superfluous  matter ;  and  they  were  likewise 
intrusted  with  the  great  and  hazardous  power  to  extend,  or 
limit,  or  alter  the  sense,  in  such  a  manner  as  they  should  think 
most  likely  to  facilitate  their  future  use  and  operation,  (d) 

(2.)  The  Institutes,  or  Elements  of  the  Roman  Law, 
"  in  four  books,  were  collected  by  Tribonian  and  two  as- 
sociates. They  contain  the  fundamental  principles  of  the  ancient 
law,  in  a  small  body,  for  the  use  and  benefit  of  students  at  law. 
This  work  was  particularly  adapted  to  the  use  of  the  law  schools 
at  Berytus,  Rome,  and  Constantinople,  which  flourished  in  that 


-{a)  Duo  pene  millia  librorum  esse  conscripta,  et  plus  quam  trecentiens  decern  millia 
vei'suum  a  veteribus  effusa.     Secund.  Prsef.  ad  Dig.  sec.  1. 

(6)  Professor  Hugo,  in  his  History  of  the  Eoman  Law,  sec.  318,  reduces  by  com- 
putation, the  Roman  laws  to  580  volumes,  of  a  moderate  size.  He  allows  24  of  the 
three  millions  of  verses  to  a  page,  and  400  pages  to  a  volume.  The  2,000  books, 
judging  from  the  books  in  the  Pandects,  will  give  only  280  volumes.  This  reason- 
able estimate  takes  away  every  appearance  of  the  marvellous  from  the  magnitude  of 
tlie  Boman  law. 

(c)  Prima  Prsef.  ad  Dig.  sec.  1. 

(d)  Pref.  Prima  ad  Cod.  sec.  2. 
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age,  and  shed  great  lustre  on  the  Roman  jurisprudence,  (a)  It 
is  such  an  admirable  compendium  of  the  elements  of  the  civil 
law,  that  it  has  in  modern  times  passed  through  numerous  edi- 
tions, and  received  the  most  copious  and  laborious  illustrations. 
It  has  been  a  model,  by  reason  of  its  scientific  and  orderly  ar- 
rangement, for  every  modern  digest  of  municipal  law.  The 
Institutes  were  complied  chiefly  from  the  writings  of  Gains ; 
and  a  discovery  by  M.  Niebuhr,  so  late  as  1816,  of  a  rewritten 
manuscript  of  the  entire  Institutions  of  Gains,  has  given  in- 
creased interest  to  the  Institutes  of  Justinian,  (b) 

*  (3.)  The  Digest,  or  Pandects,  is  a  vast  abridgment,  in  *  539 
fifty  books,  of  the  decisions  of  prastors,  and  the  writings 
and  opinions  of  the  ancient  sages  of  the  law.  This  is  the  work 
which  has  principally  excited  the  study,  and  reflections,  and 
commentaries  of  succeeding  ages.  It  is  supposed  to  contain 
the  embodied  wisdom  of  the  Roman  people  in  civil  jurispru- 
dence for  near  1200  years  ;  and  the  European  world  has  ever 
since  had  recourse  to  it  for  authority  and  direction  upon  public 
law,  and  for  the  exposition  of  the  principles  of  natural  justice. 
The  most  authentic  and  interesting  information  concerning 
the  compilation  of  the  Pandects  is  to  be  found  in  the  ordi- 
nances of  Justinian,  prefixed,  by  way  of  prefaces,  to  the  work 
itself.  ' 

In  the  first  ordinance  addressed  by  Justinian  to  his  quaestor 
Tribonian,  he  directs  him  and  his  associates  to  read  and  cor- 


(a)  Justinian  had  forbidden  all  schools  of  law  but  the  three  mentioned  in  the  text. 

(6)  See  an  account  of  that  discoyery  in  N.  A.  Review  for  April,  1821.  The  Insti- 
tutes of  Gains  are  the  prototype  of  Justinian's  Institutes.  They  were  discovered  by 
Niebuhr,  the  historian,  in  1816,  in  the  Cathedral  Library  at  Verona.  The  manu- 
script was  a  codex  rescriptus,  and  in  62  out  of  251  pages  iterum  rescriptus.  The  origi- 
nal text  had,  duiing  the  dark  ages,  been  obliterated  for  other  matter,  which,  in  its 
turn,  was  supplanted  by  the  Epistles  of  St.  Jerome.  The  original  work  was  restored 
to  the  world  by  the  skill  and  perseverance  of  Professors  Goschen,  Bakker,  and  HoU- 
weg,  of  Berlin,  who,  upon  Niebuhr's  report,  went  to  Verona.  The  work  appeared 
for  the  first  time  in  1820.  It  awakened  renewed  zeal,  bordering  on  enthusiasm,  in 
Germany,  for  the  study  of  the  civil  law.  It  led  to  dissertations  from  every  quarter ; 
and  M.  Boulet,  in  the  preface  to  his  French  translation  of  Gaius's  Institutes,  says  that 
no  work  ever  produced  a  more  remarkable  revolution  in  the  study  of  the  Eoman  law. 
Institutes  de  Gains,  par  J.  B.  E.  Boulet,  Pref.  Professor  Hugo  makes  great  use  of 
the  Institutes  of  Gains,  as  shedding  new  and  bright  light  on  many  branches  of  the 
civil  law.    See  Histoire  du  Droit  Komain,  par  G.  Hugo,  sec.  329,  et  passim. 
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rect  the  books  which  had  been  written  by  authority  upon  the 
Roman  law,  and  to  extract  from  them  a  body  of  jurisprudence 
in  which  there  should  be  no  two  laws  contradictory  or  alike, 
and  that  the  collection  should  be  a  substitute  for  all  former 
works  ;  that  the  compilation  should  be  made  in  fifty  books,  and 
digested  upon  the  plan  of  the  perpetual  edict,  and  contain  all 
that  is  worth  having  in  the  Roman  law  for  the  preceding 
*540  1400  years,  so  that  it  might  *  hereafter  be  regarded  as 
the  temple  and  sanctuary*of  justice.  He  directed  that 
the  selection  be  made  from  the  civilians,  and  the  laws  then  in 
force,  with  such  discretion  and  sagacity  as  to  produce  in  the 
result  a  perfect  and  immortal  work.  And,  in  the  anticipation 
of  the  result  he  declared  that  no  commentaries  were  to  be 
made  upon  the  digest,  as  it  had  been  found  that  the  contra- 
dictions of  expositors  had  disturbed  the  whole  body  of  the 
ancient  law. 

In  about  three  years  after  the  publication  of  this  first  ordi- 
nance, Justinian  issued  another  upon  the  completion  of  the 
work.  In  the  latter  ordinance,  addressed  to  the  senate  and 
people,  he  declared  that  he  had  reduced  the  jurisprudence  of 
the  empire  within  reasonable  limits,  and  within  the  power  of  all 
persons  to  possess  at  a  moderate  price,  and  without  the  neces- 
si^  of  expending  a  fortune  in  acquiring  useless  volumes  of 
law.  He  stated,  that  in  the  compilation  of  the  Pandects,  Tri- 
bonian  and  his  associates  had  drawn  from  authors  of  such 
antiquity  that  their  names  were  unknown  to  the  learned  of  that 
age.  If  defects  should  be  discovered,  recourse  must  be  had  to 
the  emperor ;  and  he  pointedly  prohibited  all  persons  to  have 
any  further  recourse  to  the  ancient  laws,  or  to  institute  any 
comparisons  between  them  and  the  new  compilation.  And  to 
prevent  the  system  from  being  disfigured  and  disordered  by  the 
glosses  of  interpreters,  he  declared  that  no  citations  were  to  be 
made  from  any  other  books  than  the  Institutes,  the  Pandects, 
and  the  Code  ;  and  that  no  commentaries  were  to  be  made  upon 
them,  upon  pain  of  being  subjected  to  the  charge  of  the  crimen 
falsi,  and  to  have  the  commentaries  destroyed. 

The  Pandects  are  supposed  to  have  been  compiled  with  too 
much  haste,  and  they  were  very  defective  in  precision  and 
methodical  arrangement.     The  emperor  allowed  ten  years,  and 
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Tribonian  and  his  sixteen  colleagues  finished  the  work  in  three 
years.  It  is  said  that  the  Pandects  were  composed  of  the  writ- 
ings of  forty  civilians,  the  principal  part  of  whom  lived  under 
the  latter  Caesars ;  and  the  doctrines  only,  and  not  the 
names  of  the  more  ancient  sages,  were  *  preserved,  (a)  *  541 
If  the  -work  had  been  executed  with  the  care  and  leisure 
that  Justinian  intended,  it  would  have  been  an  incomparable 
monument  of  human  wisdom.  There  are,  as  it  is,  in  the  com- 
pilation, a  great  many  contradictory  doctrines  and  opinions  on 
the  same  subject,  and  too  much  of  that  very  uncertainty  which 
Justinian  was  so  solicitous  to  avoid.  But  with  all  its  errors 
and  imperfections,  the  Pandects  are  the  greatest  repository  of 
sound  legal  principles,  applied  to  the  private  rights  and  business 
of  mankind,  that  has  ever  appeared  in  any  age  or  nation.  Jus- 
tinian has  given  it  the  venerable  appellation  of  the  temple  of 
human  justice.  The  excellent  doctrines  and  the  enlightened 
equity  which  pervade  the  work,  were  derived  from  the  ancient 
§ages,  who  were  generally  men  of  distinguished  patriotism,  and 
siistained  the  most  unblemished  character,  and  had  frequently 
been  advanced  to  the  highest  offices  in  the  administration  of  the 
government.  The  names  of  Gaius,  Scasvola,  Papinian,  Ulpian, 
Paulus,  and  Modestinus,  may  be  selected  from  a  multitude  of 
civilians,  as  models  of  exalted  virtue,  and  of  the  most  cultivated 
reason  and  philosophy,  drawn  from  the  precepts  and  examples 
of  freer  and  better  ages.  It  is  owing  to  their  writings  that  the 
civil  law,  for  the  purity  and  vigor  of  its  style,  almost  rivals  the 
productions  of  the  Augustan  age.  (&) 


(a)  Professor  Hugo  concludes  that  the  compilers  of  the  Pandects  had  never  seen 
the  original  -svritings  of  Mucins  ScseTola,  though  they  are  referred  to  as  if  they  had 
really  been  read  and  consulted.  Hist,  du  Droit  Kom.  sec.  320.  He  is  further  of 
op.inion  that  the  merit  of  the  order  which  is  so  visible  in  the  civil  law,  is  to  be  attrib- 
uted to  Sei-vius  Sulpicius,  the  friend  of  Cicero.  Ibid.  sec.  322.  In  the  preface  to 
Pothier's  Pandects,  the  number  of  jtirisconsults  whose  writings  were  employed  in  the 
compilation  of  the  Pandects,  or  whose  opinions  are  therein  referred  to,  amounts  to  ninety- 
two,  and  sketches  of  their  lives  are  given. 

(6)  According  to  Hommel,  a  writer  cited  by  Professor  Hugo,  of  the  1800  pages  of 
which  the  Pandects  are  composed,  600  were  taken  from  the  writings  of  Ulpian,  300 
from  Paulus,  100  from  Papinian,  90  from  Julian,  78  from  ScaBvola,  72  from  Pora- 
ponius,  70  from  Gaius,  41  from  Modestinus,  and  so  on  to  other  civilians  of  less  note 
in  diminished  proportions. 
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*  542  *  (4.)  The  novels  of  Justinian  are  a  collection  of  new 
imperial  statutes,  which  constitute  a  part  of  the  body 
of  the  civil  law.  These  ordinances  were  passed  sub- 
sequent to  the  date  of  the  code,  and  had  been  required  in  ihe 
course  of  a  long  reign  and  by  the  exigencies  of  succeeding 
times.  They  were  made  to  supply  the  omissions  and  correct 
the  errors  of  the  preceding  publications  ;  and  they  are  said,  by 
competent  judges,  to  show  the  declining  taste  of  the  age,  and 
to  want  much  of  that  brevity,  dimity,  perspicuity,  and  elegance 
which  distinguished  the  juridical  compositions  of  the  ancients. 
Some  of  these  novels  are  of  great  utility,  and  particularly  the 
118th  novel,  which  is  the  groundwork  of  the  English  and  Amer- 
ican statutes  of  distribution  of  intestates'  effects,  (a)  The  Insti- 
tutes, Code,  and  Pandects  were  afterwards  translated  into  Greek, 
and  the  novels  were  generally  composed  in  that  language,  which 
had  become  the  vernacular  tongue  of  the  eastern  empire  f  and, 
as  evidence  of  the  universality  of  that  tongue,  Justinian  de- 
clared that  one  of  his  constitutions  was  composed  in  the  Greek 
language,  for  the  benefit  of  all  nations,  (b) 

Loss  of  the      When  the  body  of  the  civil  law,  as  contained  in  the 
civil  law.  *' 

Institutes,  the  Pandects,  and  the  Code,  was  ratified  and 

confirmed  by  Justinian,  it  became  exclusively  the  law  of  the 

land;  and  the  various  texts  from  which  the  compilation  was 

made  feU  speedUy  into  oblivion ;  and  aU  of  them,  except  the 

Theodosian  code,  and  fragments  of  the  other  parts,  dis- 

*543     appeared  *in  the  wreck  of  the  empire,  (c)     The  great 


(a)  Sir  William  Blackstone,  Com.  toI.  ii.  p.  516,  does  not  seem  willing  to  admit 
tliat  the  statute  of  distributions  was  taken  from  the  civil  law ;  but  when  Lord  Holt  and 
Sir  Joseph  Jekyll  declare,  (1  P.  Wms.  27.  Free,  in  Chan.  593,)  that  the  statute  was 
penned  by  a  civilian,  and  is  to  be  governed  and  construed  by  the  rules  of  the  civil  law, 
and  when  we  compare  the  provisions  in  the  English  statute  with  the  Roman  novel,  the 
conclasion  seems  to  be  very  fair  and  very  strong,  that  the  one  was  borrowed  essen- 
tially from  the  other. 

{b)  Inst.  3,  8,  3.  The  Latin  language,  in  the  time  of  Justinian,  was  the  official 
language,  but  it  was  spoken  only  by  a  small  portion  of  the  inhabitants,  and  the  lan- 
guage of  the  church  and  of  literature  was  Greek. 

(c)  Pothier,  in  his  preface  to  his  Pandectse  Jiistinianese,  has  given  a  rapid  view  of 
the  progress  of  the  Roman  jurisprudence,  from  the  Jus  Civile  Papyrianum,  under 
Tarquinius  Prisons,  to  the  time  of  Justinian,  and  an  interesting  sketch  of  the  series 
of  Eoman  lawyers,  from  the  earliest  notice  of  them,  far  beyond  the  age  of  Cicero, 
down  to  the  compilation  of  the  Pandects.    And  notwithstanding  the  efforts  of  Jnsti- 
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woj-k  itself  was  in  danger  of  being  involved  in  the  general 
destruction  which  attended  the  irruption  of  the  northern  bar- 
barians into  the  southern  provinces  of  Europe.  The  civil  law 
maintained  its  ground  a  long  time  at  Ravenna,  and  in  the 
Dlyrian  borders  ;  but  all  Italy  passed  at  length  under  the  laws, 
as  well  as  under  the  yoke  of  the  barbarians ; — belluinas  atque 
ferinas  immanesque  Longobardorum  leges  accepif.  (a)  There 
was  but  one  circumstance  that  could  give  any  thing  like  com- 
pensation to  the  inhabitants  of  Europe  for  the  absence  or  silence 
of  the  civil  law,  during  the  violence  and  confusion  of  the  feudal 
ages ;  but  that  circumstance  was  the  redeeming  spirit  of  civU 
and  political  liberty  which  pervaded  the  Gothic  institutions,  and 
tempered  the  fierceness  of  military  governments,  by  the  bold 
outlines  and  rough  sketches  of  popular  representation,  (b) 
It  was  an  indelible  and  foul  blot  on  *  the  character  of  the  *544 
civil  law,  as  digested  under  Justinian,  that  it  expressly 
avowed  and  inculcated  the  doctrine  of  the  absolute  power  of 
the  emperor,  and  that  all  the  right  and  power  of  the  Roman 
people  was  transferred  to  him.  (c)  This  had  not  till  then  been 
the  language  of  the  Roman  laws ;  and  Gravina,  with  much  in- 
dignation, charges  the  introduction  of  the  lex  regia  to  the  fraud 
and  servility  of  Tribonian.  {d)     Be  that  as  it  may,  the  claim  of 


nian  to  supersede  and  destroy  the  admirable  materials  of  the  civil  law,  from  which  he 
was  enabled  to  erect  the  splendid  and  ever-enduring  monument  of  his  reign,  yet,  from 
the  remains  of  the  works  of  the  civilians,  there  has  been  compiled  the  Jus  Civile  ante- 
Justinianeum,  which  is  a  collection  of  great  interest  and  currency  on  the  continent  of 
Europe.  It  has  now  received  an  addition  of  the  utmost  value  in  the  newly-discovered 
Institutions  of  (Jaius. 

(a)  Gravina,  de  Ortu  et  Prog.  Jar.  Civ.  sec.  139.  The  law  school  at  Eome  was 
transferred  to  Ravenna,  where  it  existed  even  in  the  11th  century,  and  was  then  re- 
moved to  Bologna. 

(b)  The  German  nations  were  associations  of  freemen  prior  to  their  invasion  of  the 
Roman  empire,  and  their  governments  were  mixed,  or  limited  and  elective  monarchies, 
which  continued  to  exist  for  a  time,  even  after  they  had  established  themselves  by 
conquest  in  the  Roman  provinces.  All  the  Gothic  governments  in  Europe,  whether 
in  Germany,  Denmark,  France,  Spain  or  England,  were  originally  under  the  control 
of  popular  assemblies,  or  national  eonncils  of  the  aristocratic  class,  which  gave  Iheir 
assent  to  laws,  and  were  the  basis  of  all  lawful  authority. 

(c)  Inst.  1,  2,  6.  Prima  Prsef.  ad  Dig.  sec.  7.  Prsef.  secund.  ad  Dig.  sec.  18,  21. 
Dig.  1,4,  I.     Code,  1, 14,  12.     Dig.  32,  1,  23. 

(d)  De  Romano  Imperio,  sec.  23,  24.     Mr.  Gibbon,  in  his  history,  vol.  viii.  17,  18, 

VOL.  I.  51 
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despotism  became  afterwards  a  constitutional  principle 
jj  ^^"'"'^^  °^  of  imperial  legislation.  It  has  been  made  a  question 
whether  the  Pandects  were  for  many  ages  so  entirely 
lost  to  the  western  parts  of  Europe  as  has  been  generally  sup- 
posed, (a)  It  is  certain,  however,  that  about  the  time  of 
*  545  the  assumed  discovery  or  exhibition  of  a  *  complete  copy 
of  them  at  Amalphi,  in  Italy,  near  the  middle  of  the 
twelfth  century,  the  study  of  the  civil  law  revived  throughout 
Italy  and  western  Europe  with  surprising  ardor  and  rapidity. 
The  impression  which  the  science  of  law,  in  so  perfect  a  state 
of  cultivation,  made  upon  the  progress  of  society,  and  the  usages 
of  the  feudal  jurisprudence,  was  sudden  and  immense,  (b)  In 
defiance  of  the  command  of  Justinian  to  abstain  from  all  notes 
or  comments  upon  his  laws,  the  civil  law,  on  its  revival,  was  not 
only  publicly  taught  in  most  of  the  universities  of  Europe,  but 
it  was  overloaded  with  the  commentaries  of  civilians.  From 
among  the  number  of  distinguished  names,  I  would  respectfully 
select  Vinnius  on  the  Institutes,  Voet  on  the  Pandects,  and  Pe- 
rezius  on  the  Code,  together  with  the  treatises  on  the  civil  law 
which  abound  in  the  works  of  Bynkershoek,  Heineccius,  and 
Pothier,  as  affording  a  mass  of  instruction  and  criticism  most 


seems  to  think  that  the  lex  regia  was  created  by  the  fancy  of  Ulpian,  or,  more  prob- 
ably, of  Tribonian  himself.  The  lex  regia,  as  mentioned  in  the  Pandects,  1,  tit.  4,  de 
constitutionihus  principum,  lib.  1,  and  in  the  Institutes,  1,  2,  6,  declares  ; — quod  prindpi 
placuit  legis  habet  vigorem  ;  utpote  cum  lege  regia  quae  de  imperio  ejus  lata  est,  populus  ei, 
et  in  eum  omne  suum  imperium  et  potestatem  conferat,  Selden,  in  his  dissertation  annexed 
to  rieta,  c.  3,  sec.  2,  3,  4,  discusses  the  character  of  the  lex  regia ;  and  he  says  it  is 
evident  that  it  stripped  the  people  of  all  legislative  power ;  and  he  places  the  origin  of 
it  back  to  the  time  of  Augustus  Csesar,  when  the  Eoman  people  transferred  all  their 
power  and  authority  to  him.  In  the  Institutes  of  Gains,  recently  discovered,  it  is 
affirmed  that  the  lex  regia  was  not  an  interpolation  by  Tribonian,  but  was  a  law  act- 
ually passed,  nee  unquam  duhilatum  est,  guin  id  {constitutio  principis)  legis' vicem  obtineat, 
cumipse  imperator per  legum  imperium  accipiat.  Gai.  Instit.  Com.  lib.  1,  sec.  5.  But 
Hugo,  in  his  Hist,  du  Droit  Eom.  sec.  277,  considers  the  question  on  the  origin  of  this 
law  as  still  wrapped  in  impenetrable  darkness. 

(a)  The  university  of  Bologna  had  its  professors  of  the  civil  law,  and  the  Pandects 
were  the  subject  of  legal  studies  there  and  elsewhere,  prior  to  the  era  of  the  discovery 
of  the  Florentine  copy  of  them  at  Amalphi,  about  the  year  1135. 

(b)  Esprit  des  Loix,  liv.  28,  c.  42.  The  originial  copy  of  the  Pandects,  supposed 
to  have  been  found  at  Amalphi,  has  always  been  held  in  profound  veneration.  It 
was  carried  to  Pisa,  and  from  thence  removed  to  Florence,  and  vigilantly  guarded. 
This  celebrated  manuscript  reposes  at  this  day  in  the  Lorenzo-Medicean  Library. 
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worthy  of  the  attention  and  diligent  examination  of  the  stu- 
dent, {a) 

The  civU  law  had  followed  the  prosress  of  the  Uo-    Reception 

-r,  .      .  1    .  ^^^  England. 

man  power  into  ancient  Britain,  and  it  was  adminis- 
tered there  by  such  an  illustrious  prsetorian  prefect  as  Papinian ; 
and  Selden  thinks  he  was  also  assisted  by  Paiilus  and  Ulpian.  (b) 
After  the  Roman  jurisprudence  had  been  expelled  by  the  arms 
of  the  northern  barbarians,  and  supplanted  by  the  crude  insti- 
tutions of  the  Anglo-Saxons,  it  was  again  introduced  into  the 
island,  upon  the  recovery  of  the  Pandects,  and  taught,  in  the 
first  instance,  with  the  same  zeal  as  on  the  continent. 

But  the  rivalship,  and  even  hostility,  which  soon  afterwards 
arose  between  the  civU  and  common  law ;  between  the  two 
universities  and  the  law  schools  or  colleges  at  Westminster; 
between  the  clergy  and  laity, — tended  to  check  the 
*  progress  of  the  system  in  England,  and  to  confine  its  *  546 
influence  to  those  courts  which  were  under  the  more  im- 
mediate superintendence  of  the  clergy,  (c)  The  ecclesiastical 
courts   and  the   court   of    chancery   accordingly   adopted  the 


(a)  Since  the  beginning  of  the  present  centuiy,  a  new  historical  school  of  the  civil 
law  has  been  instituted  in  Germany,  which,  in  the  opinion  of  some  writers,  has  quite 
cast  into  the  shade  the  illustrious  jurisconsults  of  the  18th  century.  Among  the  most 
eminent  of  this  new  school  may  be  placed  the  names  of  Hugo,  Savigny,  Niebuhr, 
Eichhorn,  Haubold,  &c.,  who  have  made  profound  researches  into  the  antiquities  of 
the  Roman  law,  as  well  prior  to  the  time  of  the  decemvirs  as  during  the  feudal  ages. 
They  have  undoubtedly  enriched  the  science  with  acute  and  searching  criticism,  and 
enlarged  and  philosophical  vlSffs,  which  shed  light  upon  the  character,  wisdom,  and 
spirit  of  the  more  ancient  institutions.  But  I  cannot  but  be  of  opinion  (though  with 
much  deference)  that  the  importance  of  the  new  Germanic  school,  as  contradistin- 
guished from  that  of  the  old  professors,  is  greatly  exaggerated ;  and  that  the  Institutes 
and  Pandects  of  Justinian,  with  the  commentaries  and  writings  of  Voet,  Vinnius, 
Heineccins,  Pothier,  and  other  illustrious  civilians  of  the  old  school,  furnish  quite  as 
much  matter  for  reflection  and  useful  application  as  the  American  student  of  our  own 
common  law  can  well  attend  to,  and  at  the  same  time  become  "  thorough  master  of 
his  profession.  It  is  said  that  Savigny  has  in  a  cpurse  of  publication  a  large  work  on 
the  Pandects,  in  which  he  goes  over  the  wide  field  of  the  Roman  law.  Such  a  work, 
and  from  so  distinguished  a  scholar  and  jurist,  will  undoubtedly  be  of  eminent  utility, 
and  a  great  improvement  on  the  commentaries  of  the  old  civilians  to  whom  I  have 
alluded. 

(6)  Selden's  Dissertatio  ad  Fletam,  u.  4,  sec.  3. 

(c)  Blacks.  Com.  vol.  i.  Introductoiy  Lecture.  Reeves's  Hist,  of  the  English  Law, 
vol.  i.  pp.  81,  82.  Millar's  Historical  View  of  the  English  Government,  b.  2,  c.  7, 
sec.  3. 
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canon  and  Roman  law ;  and  the  court  of  admiralty  which  was 
constituted  about  the  time-  of  Edward  I.,  also  supplied  the  de- 
fects of  the  laws  of  Oleron  from  the  civH  law,  whicl>  was  gen- 
erally applied  to  fill  up  the  chasms  that  appeared  in  any  of  the 
municipal  institutions  of  the  modern  European  nations,  (a)  A 
national  prejudice  was  early  formed  against  the  civil  laWj  and 
it  was  too  much  cultivated  by  English  lawyers.  Lord  Coke 
mentions,  by  way  of  reproach,  that  William  De  la  Pole,  Duke 
of  Suffolk,  in  the  reign  of  Hen.  VI.,  endeavored  to  bring  in  the 
civil  law,  which  gave  occasion  to  Sir  John  Fortescue  to  write 
his  work  in  praise  of  the  English  law ;  and  the  same  charge 
was  made  one  of  the  articles  of  impeachment  against  Cardinal 
Woolsey.  (b)  But  the  more  liberal  spirit  of  modern  times  has 
justly  appreciated  the  intrinsic  merit  of  the  Roman  system. 
Sir  Matthew  Hale,  according  to  the  account  of  Bishop  Bur- 
net, (c)  frequently  said,  that  the  true  grounds  and  reasons  of 
law  were  so  well  delivered  in  the  digest,  that  a  man  could 
never  well  understand  law  as  a  science  without  first  resorting 
to  the  Roman  law  for  information,  and  he  lamented  that  it  was 
so  little  studied  in  England.  And  in  Lane  v.  Cotton,  (d)  that 
strict  English  lawyer.  Lord  Holt,  admitted  that  the  laws  of  all 
nations  were  raised  out  of  the  ruins  of  the  civU  law,  and  that 
the  principles  of  the  English  law  were  borrowed  from  that  sys- 
tem, and  grounded  upon  the  same  reason,  (e) 
*  547  *  The  value  of  the  civil  law  is  not  to  be  found  in  ques- 
tions which  relate  to  the  connection  between  the  govern- 


(a)  3  Reeves's  Hist.  198.  (6)  3  Inst.  208. 

(c)  Life  of  Sir  M.  Hale,  p.  24.  (d)  12  Mod.  Kep.  482. 

(c)  As  the  Roman  jurisprudence,  polity,  and  governmeilt  existed  in  ancient  Britain, 
as  a  Roman  province,  for  upwards  of  three  centuries  and  a  half,  the  Roman  civilizar 
tion,  with  its  laws,  usages,  language,  arts,  and  manners,  must  have  left  a  deep  and 
permanent  impression,  and  have  become  intermixed  and  incorporated  with  Saxon 
laws  and  usages,  and  constituted  the  body  of  the  ancient  English  common  law.  A 
learned  and  able  article  in  the  Law  Review  and  Quarterly  Journal  of  British  and  !For- 
eign  Jurisprudence,  vol.  v.  for  November,  1846,  entitled  "origin  of  the  common  law," 
concludes  that  the  political  government,  the  civil  jurisprudence,  and  the  judicial  estab- 
lishments which  prevailed  in  England  in  the  Anglo-Saxon  period,  had  their  main 
source  in  the  Roman  Law.  This  was  the  result  of  Mr.  Spence's  researches,  in  his 
Equitable  Jurisdiction  of  the  Court  of  Chancery,  and  which  the  very  learned  and 
candid  author  to  whom  I  have  alluded  adopts,  after  a  full  investigation. 
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ment  and  the  people,  or  in  provisions  for  personal 
security  in  criminal  cases.  In  every  thing  which  con-  ^'^  ™^"'^' 
earns  civil  and  political  liberty,  it  cannot  be  compared  with  the 
free  spirit  of  the  EngKsh  and  American  common  law.  (a)  But 
upon  subjects  relating  to  private  rights  and  personal  contracts, 
and  the  duties  which  flow  from  them,  there  is  no  system  of  law 
in  which  principles  are  investigated  with  more  good  sense,  or 
declared  and  enforced  with  more  accurate  and  impartial  justice. 
I  prefer  the  regulations  of  the  common  law  upon  the  subject  of 
the  paternal  and  conjugal  relations,  but  there  are  many  subjects 
in  which  the  civil  law  greatly  excels.  The  rights  and  duties  of 
tutors  and  guardians  are  regulated  by  wise  and  just  principles. 
The  rights  of  absolute  and  usufructuary  property,  and  the  various 
ways  by  which  property  may  be  acquired,  enlarged,  transferred, 
and  lost,  and  the  incidents  and  accommodations  which  fairly 
belong  to  property,  are  admirably  discussed  in  the  Roman  law, 
and  the  most  refined  and  equitable  distinctions  are  established 
and  vindicated.  Trusts  are  settled  and  pursued  through  all 
their  numerous  modifications  and  complicated  details,  in  the 
most  rational  and  equitable  manner.     So,  the  rights  and  duties 


(a)  The  principles  of  the  English  common  law,  and  the  freedom  and  spirit  which 
pervaded  its  institutions,  civil  and  political,  guided  and  sustained  the  American  Rev- 
olution. The  congress  of  1774  claimed  and  asserted,  as  their  indubitable  right,  the 
rights  of  free  and  natural  born  subjects — such  as  the  rights  of  life,  liberty,  and  prop- 
erty, and  the  common  law  of  England,  to  which  their  ancestral  emigrants,  and  they, 
their  descendants,  were  entitled  ;  the  right  of  the  people  to  participate  in  the  legisla- 
tive power,  and  to  be  tried  by  their  peers  of  the  vicinage ;  and  the  benefit  of  such 
English  statutes  as  existed  at  tlie  time  of  their  colonization,  and  were  applicable  to  their 
circumstances.  (Journal  of  Congress  of  October  14,  1774.)  The  fundamental  Eng- 
lish statutes,  and  which  are  the  basis  of  English  freedom,  and  clothed  with  the  sanc- 
tity of  constitutional  provisions,  are  Magna  Charta,  the  abolition  of  military  tenures, 
the  petition  of  right,  the  habeas  corpus  act,  the  bill  of  rights ;  and  if  I  were  reduced  to 
the  alternative  of  choosing  for  my  protection  of  life,  liberty,  and  property,  between 
the  Roman  civil  law  and  those  common  law  and  st.itutory  institutions  to  which  I  have 
alluded,  I  should  infinitely  prefer  the  latter,  even  to  the  entire  compilation  of  the  In- 
stitutes, the  Pandects,  and  the  Code  of  the  Emperor  Justinian.  I  agree  entirely  with 
the  English  judges  at  Westminster,  in  their  answers  to  the  celebrated  articles,  the 
articuli  deri,  exhibited  against  them  by  Archbishop  Bancroft,  in  the  time  of  James  I., 
in  which  they  assert  the  superiority  of  trial  of  fact  by  a  jury,  and  the  viva  voce  evi- 
dence of  witnesses  to  the  paper  proofs  in  the  civil  law  courts,  and  in  their  duty  to 
issue  writs  of  habeas  corpus  in  cases  of  undue  imprisonment.  See  2  Co.  Inst,  on  the 
statute  of  3  Ed.  III.,  where  a  copy  of  the  articles,  and  the  answers  to  them,  are 
given. 

51* 
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flowing  from  personal  contracts,  express  and  implied,  and  under 
the  infinite  variety  of  shapes  which  they  assume  in  the  business 
and  commerce  of  life,  are  defined  and  illustrated  with  a  clear- 
ness and  brevity  without  example.  In  all  these  respects,  and  in 
many  others,  which  the  limits  of  the  present  discussion  wiU  not 
permit  me  to  examine,  the  civil  law  shows  the  proofs  of  the 
highest  cultivation  and  refinement ;  and  no  one  who  peruses  it 
can  well  avoid  the  conviction,  that  it  has  been  the  fruitful  source 
of  those  comprehensive  views  and  solid  principles  which  have 
been  applied  to  elevate  and  adorn  the  jurisprudence  of  modern 
nations. 

The  Institutes  ought  to  be  read  in  course,  and  accurately 
studied,  with  the  assistance  of  some  of  the  best  com- 
*548  mentaries  *with  which  they  are  accompanied.  Some 
of  the  titles  in  the  Pandects  have  also  been  recom- 
mended by  Heineccius  to  be  read  and  re-read  by  the  indefatig- 
able student.  The  whole  body  of  the  civil  law  will  excite 
never-failing  curiosity,  and  receive  the  homage  of  scholars,  as 
a  singular  monument  of  vidsdom.  It  fills  such  a  large  space  in 
the  eye  of  human  reason;  it  regulates  so  many  interests  of 
man  as  a  social  and  civilized  being;  it  embodies  so  much 
thought,  reflection,  experience,  and  labor ;  it  leads  us  so  far  into 
the  recesses  of  antiquity,  and  it  has  stood  so  long  "  against  the 
waves  and  weathers  of  time,"  that  it  is  impossible,  while  en- 
gaged in  the  contemplation  of  the  system,  not  to  be  struck  with 
some  portion  of  the  awe  and  veneration  which  are  felt  in  the 
midst  of  the  solitude  of  a  majestic  ruin. 


PART    IV. 

OF   THE   LAW   CONCERNING   THE   RIGHTS   OF 

PERSONS. 


LECTURE  XXIV.* 

OS  THE  ABSOLUTE  EIGHTS  OF  PERSONS. 

The  rights  of  persons  in  private  life  are  either  absolute,  being 
such  as  belong  to  individuals  in  a  single,  unconnected  state  ;  or 
relative,  being  those  which  arise  from  the  civil  and  domestic 
relations. 

The  absolute  rights  of  individuals  may  be  resolved  into  the 
right  of  personal  security,  the  right  of  personal  liberty,  and  the 
right  to  acquire  and  enjoy  property.  These  rights  have  been 
justly  considered,  and  frequently  declared,  by  the  people  of  this 
country,  to  be  natural,  inherent,  and  unalienable.  The  eflfectual 
security  and  enjoyment  of  them  depend  upon  the  existence  of 
civil  liberty ;  and  that  consists  in  being  protected  and  governed 
by  laws  made,  or  assented  to,  by  the  representatives  of  the 
people,  and  conducive  to  the  general  welfare.  Right  itself,  in 
civil  society,  is  that  which  any  man  is  entitled  to  have,  or  to  do, 
or  to  require  from  others,  within  the  limits  prescribed  by  law. 
The  history  of  our  colonial  government  bears-  constant  marks 
of  the  vigilance  of  a  free  and  intelligent  people,  who  understood 


[*  In  the  preyious  editions,  Lecture  XXIV.  was  the  commencement  of  the  2d 
volume.] 
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the  best  securities  for  political  happiness,  and  the  true  founda- 
tion of  the  social  ties.  The  inhabitants  of  the  colonies  of 
Plymouth  and  Massachusetts,  in  the  infancy  of  their  establish- 
ments, declared  by  law  that  the  free  enjoyment  of  the 
*2  liberties  *  which  humanity,  civility,  and  Christianity  called 
for,  was  due  to  every  man  in  his  place  and  proportion, 
and  ever  had  been,  and  ever  would  be,  the  tranquillity  and  sta- 
bility of  the  commonwealth.  They  insisted  that  they  brought 
with  them  into  this  country  the  privileges  of  English  freemen  ; 
and  they  defined  and  declared  those  privileges  with  a  caution, 
sagacity,  and  precision  that  have  not  been  surpassed  by  their 
descendants.  Those  rights  were  afterwards,  in  the  year  1692, 
on  the  receipt  of  their  new  charter,  reasserted  and  declared.  It 
was  their  fundamental  doctrine,  that  no  tax,  aid,  or  imposition 
whatever,  could  rightfully  be  assessed  or  levied  upon  them  with- 
out the  act  and  consent  of  their  own  legislature  ;  and  that  jus- 
tice ought  to  be  equally,  impartially,  freely,  and  promptly  ad- 
ministered. The  right  of  trial  by  jury,  and  the  necessity  of  due 
proof  preceding  conviction,  were  claimed  as  undeniable  rights ; 
and  it  was  further  expressly  ordained,  that  no  person  should 
suffer  without  express  law,  either  in  life,  limb,  liberty,  good 
name,  or  estate ;  nor  without  being  first  brought  to  answer  by 
due  course  and  process  of  law.  (a) 


(a)  Hazard's  State  Papefs,  vol.  i.  pp.  408,  487,  edit.  Philad.  1792.  Hutchinson's 
Hist,  of  Massachusetts,  vol.  ii.  p.  64.  Revised  Laws  of  Massachusetts,  published 
in  1675.  Baylie's  Historical  Memoir,  vol.  i.  p.  229.  Baucroft's  Hist.  vol.  i.  p.  452. 
It  was  a  provision  in  the  charters  to  the  Virginian  settlers,  granted  by  James  I.,  in 
1606  and  1609  ;  and  in  the  charter  to  the  colonists  of  Massachusetts  in  1629  ;  of  the 
province  of  Maine  in  1639;  of  Connecticut  in  1662;  of  Rhode  Island  in  1663;  of 
Maryland  in  1632  ;  of  Carolina  in  1663 ;  and  of  Georgia  in  1732,  that  they  and  their 
posterity  should  enjoy  the  same  rights  and  liberties  which  Englishmen  were  entitled 
to  at  home.  Such  privileges  were  implied  by  law,  without  any  express  reservation. 
The  like  civil  and  religious  privileges  were  conceded  to  New  Jersey,  by  the  proprieta- 
ries, in  I'ebruary,  1665.  Bancroft's  Hist.  vol.  ii.  316.  In  the  free  and  liberal  char- 
ter of  Massachusetts  of  1629,  powers  were  granted  to  the  whole  body  of  the  proprie- 
tors to  make  laws  not  repugnant  to  the  laws  of  England.  The  colonists  of  New 
Plymouth  assumed  the  necessary  powers  of  government  .by  an  original  compact 
among  themselves,  and  which  they  subscribed  before  they  landed  on  the  rock  of 
Plymouth  ;  and  which  they  had  in  contemplation  before  they  embarked  from  Holland. 
Young's  Chronicles  of  the  Pilgrim  Pathers,  p.  95.  All  the  New  England  colonies, 
on  their  first  establishment,  were  pure  democracies  ;  none  more  so  ever  existed.  The 
governments  of  Rhode  Island,  Connecticut,  and  New  Haven  were  thus  formed  by 
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*  The  first  act  of  the  general  assembly  of  the  colony  of  *  3 
Connecticut,  in  1639,  contained  a  declaration  of  rights  in 
nearly  the  same  language  ;  (a)  and  among  the  early  resolutions 
of  the  general  assembly  of  \he  colony  of  New  York,  in  1691 
and  1708,  we  meet  with  similar  proofs  of  an  enlightened  sense 
of  the  provisions  requisite  for  civil  security.  It  was  declared  by 
them,  (6)  that  the  imprisonment  of  subjects  without  due  com- 


Toluntary  compact.  Under  the  first  Massachusetts  charter,  the  legislative  body  was 
composed  of  the  governor,  assistants,  and  the  whole  freemen  of  the  company  in  per- 
son. The  first  general  court  of  delegates  was  in  1634.  The  freemen  had  become  too 
numerous  to  assemble  in  a  body,  and  Governor  Winthrop  directed  that  the  towns 
should  assemble  in  general  court  by  deputies,  to  revise  and  make  la\^s.  The  statute 
of  1636  declared,  that  the  freemen  of  each  town  might  choose,  by  papers,  deputies  to 
the  general  cotirt.  This  was  introducing  voting  by  ballot.  See  Digest  of  Massachu- 
setts Colony  Laws,  published  in  1675.  Winthrop's  Hist,  of  New  England,  by  Sav- 
age, vol.  1.  pp.  128,  185,  220.  Drake's  Hist,  of  Boston.  For  more  than  eighteen 
years,  the  whole  body  of  the  male  inhabitants  of  the  old  colony  of  Plymouth  consti- 
tuted the  legislature.  Bancroft's  Hist.  vol.  i.  p.  348.  In  1636,  the  election  of  the 
governor  and  assistants  by  the  freemen  was  declared  to  be  annual,  and,  in  1638,  the 
personal  attendance  of  the  freemen  at  the  general  court  was  deemed  to  be  grievous, 
and  each  town  was  thenceforward  to  choose  deputies.  Brigham's  edit,  of  Plymouth 
Colony  Laws,  1836,  pp.  36,  37,  63.  And  by  statute,  inl671,  Ibid.  p.  258,  if  any  free- 
man did  not  appear  at  election  in  person,  or  by  proxy,  he  was  for  stick  neglect  to  be  amerced. 
The  free  planters  of  Connecticut,  in  1639,  provided  that  the  choice  of  officers  was  to 
be  by  ballot ;  and  that  if  the  general  assembly  or  court  was  not  at  any  time  duly  con- 
vened, the  freemen  might  meet  and  hold  the  same,  in  person  or  by  deputy.  Chalmers 
says,  that  the  introduction  of  representative  government  in  Massachusetts  was  in  vio- 
lation of  the  charter  of  1629;  and  this  was  the  opinion  of  Sir  George  Treby,  and 
other  high  legal  authority  in  England.  But  though  there  was  no  express  provision 
for  it  in  the  charter,  it  would  seem  to  have  been  necessarily  implied  when  the  growth 
of  the  colony  required  it ;  and  it  was  justified  by  the  model  of  the  English  house  of 
commons,  where  the  principle  of  representation  was  inherent  and  vital.  The  first 
assembly  of  Maryland,  in  1635,  consisted  of  the  whole  body  of  the  freemen,  and,  in 
1639,  a  representative  assembly  was  established.  Sparks's  American  Biograph  ,  N. 
S.  vol.  ix.  Life  of  Governor  Calvert. 

(a)  Trumbull's  Hist,  of  Connecticut,  vol.  i.  p.  98.  Laws  of  Connecticut,  edit.  Bos- 
ton, 1672,  edit.  1702,  and  edit.  New  London,  1715,  by  Timothy  Green.  The  edition 
of  1702  I  have  not  seen.  The  edition  of  1672  was  the  first  printed  code.  There  was 
a  code  of  laws  compiled  in  1650,  and  it  was  circulated  in  written  copies  read  in  each 
town. 

(6)  Journal  of  the  Assembly  of  the  Colony  of  New  York,  vol.  i.  pp.  6,  224.  The 
general  assembly  of  the  colony  of  New  York  passed  an  act  on  the  13th  of  May,  1691, 
declaratory  of  the  rights  and  privileges  of  the  people  of  the  colony.  It  was  declared  that 
a  session  of  the  general  assembly  should  be  held  annually,  and  that  every  freeholder 
within  the  province,  and  every  freeman  of  a  corporation,  were  entitled  to  vote  for 
members  of  the  assembly ;  that  no  freeman  was  to  be  deprived  of  any  rights  or  liber- 
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mitment  for  legal  cause,  and  prescribing  and  forcing  them  into 
banishment,  and  forcibly  seizing, their  property,  were  illegal  and 
arbitrary  acts,  It  was  held  to  be  the  unquestionable  right  of  every 
freeman  to  have  a  perfect  and  entire  property  in  his  goods  and 
estate  ;  and  that  no  money  could  be  imposed  or  levied,  without 
the  consent  of  the  general-  assembly.  The  erection  of  any 
court  of  judicature  without  the  like  consent,  and  exactions  upon 
the  administration  of  justice,  was  declared  to  be  grievances. 
Testimonies  of  the  same  honorable  character  are  doubtless  to  be 

met  with  in  the  records  of  other  colonial  legislatures.  It 
•  4     was  regarded  *  and  claimed  by  the  general  assemblies  in 

all  the  colonies,  as  a  branch  of  their  sacred  and  indefeasible 
rights,  that  the  exclusive  power  of  taxation  of  the  people  of  the 
colonies  resided  in  their  colonial  legislatures,  where  representa- 
tion of  them  only  existed ;  and  that  the  people  were  entitled  to  be 
secure  in  their  persons,  property,  and  privileges,  and  they  could 
not  lawfully  be  disturbed  or  affected  in  the  enjoyment  of  either, 
without  due  process  of  law,  and  the  judgment  of  their  peers.(a) 


ties,  or  condemned,  but  by  the  judgment  of  his  peers  or  the  law  of  the  land ;  that  no 
tax  of  any  kind,  or  on  any  pretence,  should  be  levied  upon  the  persons  or  estates  of 
any  of  the  subjects  of  the  province,  except  by  the  act  of  the  general  assembly ;  that  all 
trials  were  to  be  by  a  jury  of  twelve  men,  and  in  all  capital  and  criminal  cases  there 
was  to  be  a  previous  indictment  or  presentment  by  a  grand  inquest ;  and  that  the 
tenure  of  all  lands  was  to  be  in  free  and  common  socage.  This  declaratory  act,  or 
charter  of  privileges,  contained  several  other  provisions,  but  it  was  repealed  by  the 
king  in  1697.  Bradford's  edition  of  Colony  Laws,  1719.  There  was  a  prior  act  of 
,  the  same  purport,  and  nearly  in  the  same  words,  passed  by  the  first  general  assembly 
of  the  province  in  1683,  under  the  administration  of  the  Duke  of  York.  It  was  styled 
"•The  charter  of  liberties  and  privileges,  granted  by  his  royal  highness  to  the  inhabit- 
ants of  New  York."  App.  No.  2,  to  the  Kevised  edition  of  the  Laws  of  New  York  in 
1813,  vol.  ii. 

(a)  See,  to  this  effect,  in  addition  to  the  acts  of  Massachusetts,  Connecticut,  and 
New  York,  already  mentioned,  the  declaratory  act  of  the  assembly  of  the  Plymouth 
colony,  in  1635,  and  also  in  1658  and  1671.  (Holmes's  Annals,  vol.  i.  p.  232.  Bay- 
lie's  Historical  Memoir  of  the  colony  of  New  Plymouth,  vol.  i.  p.  229.  Plymouth 
Colony  Laws,  edit,  by  Brigham,  1836,  pp.  107,  241.)  See,  also,  the  declaration  of 
their  rights,  by  the  assembly  of  Virginia,  in  1624  and  1676  ;  (Stith's  Hist,  of  Vu-gmia, 
p.  318.  Chalmers's  Annals,  p.  64;  and  of  the  assembly  of  Pennsylvania  in  1682; 
and  of  the  legislature  of  Maryland  in  1639,  and  again  in  1650  ;  and  of  the  assembly  of 
Rhode  Island  in  1663  ;  and  of  the  proprietaries  of  Carolina  in  1667  ;  (Proud's  Penn- 
sylvania, vol.  1,  pp.  206,  208.  Graham's  Hist,  of  the  Colonies ;  and  of  the  conces- 
sions and  agreements  of  the  proprietaries  of  New  Jersey  in  1664;  and  of  the 
fundamental  constitutions  by  the  proprietaries  of  East  New  Jersey  in  1683  ;  and  of  the 
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But  we  need  not  pursue  our  researches  on  this  point,  for  the  best 
evidence  that  can  be  produced  of  the  deep  and  universal  sense  of 
the  value  of  our  natural  rights,  and  of  the  energy  of  the  principles 
of  the  common  law,  are  the  memorials  of  the  spirit  which 
pervaded  and  animated  every  part  of  our  *  country,  after  *  5 
the  peace  of  1763,  when  the  same  parent  power  which  had 
nourished  and  protected  us,  attempted  to  abridge  our  immun- 
ities, and  retard  the  progress  of  our  rising  greatness. 

The  house  of  representatives  in  Massachusetts,  the  house  of 
assembly  in  New  York,  and  the  house  of  burgesses  in  Virginia, 
took  an  early  and  distinguished  part,  upon  the  first  promulga- 
tion of  English  measures  of  taxation,  in  the  assertion  of  their 
rights  as  freeborn  English  subjects,  (a)  The  claim  to  common- 
law  rights  soon  became  a  topic  of  universal  concern  and  na- 


declaratory  acts  of  the  general  assembly  of  East  New  Jersey  in  1682  and  1698 ;  and 
of  the  concessions  and  agreements  of  the  proprietaries  and  planters  of  West  New 
Jersey,  and  called  the  great  charter  of  fundamentals,  in  1676  ;  and  of  the  declaratory 
act  of  the  general  assembly  of  West  Jersey,  in  1681.  (Leaming's  and  Spicer's  Collec- 
tions, edit.  Philad.  folio,  1.757,  pp.  U-26,  153-166,  235,  240,  370,  372,  382,  411. 
Smith's  Hist,  of  New  Jersey,  126,  270-4,  App.  No.  1,  2.)  The  West  New  Jersey 
colonists,  in  1676,  Introduced  Toting  by  ballot,  universal  suffrage,  the  right  and  obli- 
gation of  instructions,  universal  eligibility  to  ofEce,  and  abolished  imprisonment  for 
debt.  All  this  was  done  under  the  auspices  of  William  Penn,  whose  influence  con- 
tributed to  plant  West  New  Jersey,  and  who  was  a  joint  assignee  and  trustee  of  an  un- 
divided portion  of  West  Jersey,  as  well  as  a  joint  owner  by  purchase  with  other  partners 
of  East  Jersey.  The  declaration  of  the  general  assembly  of  Virginia,  in  1624,  that 
the  governor  should  not  lay,  levy  or  employ  any  taxes  or  impositions  upon  the  colony, 
except  by  authority  of  the  general  assembly,  was  the  first  example  of  the  assertion  of 
such  a  right ;  as  that  house  was  the  first  popular  representative  body  ever  convened  in 
America.  Hening's  Statutes,  vol.  i.  pp.  118,  122.  Story's  Com.  on  the  Const,  vol. 
i.  p.  26.  The  charter  of  the  colony  of  Maryland,  in  1632,  was  peculiarly  liberal.  It 
established  an  independent  colonial  legislation  in  the  proprietary  and  the  freemen  or 
their  deputies,  knd  the  crown  stipulated  never  to  levy  any  tax  upon  the  inhabitants, 
and  the  inhabitants  were  to  enjoy  all  the  rights  and  privileges  of  English  subjects.  1 
Chalmers's  Annals,  pp.  202-205.  1  Hazard's  Coll.  p.  327.  The  first  assembly  of 
Maryland,  in  1638,  declared  the  great  charter  of  England  to  be  the  measure  of  their 
liberties ;  and  William  Penn,  in  the  preface  to  the  plan  of  government  prepared  for 
Pennsylvania,  in  1682,  declared  that  any  government  is  free  to  the  people  under  it,  where 
the  laws  rule,  and  the  people  are  a  party  to  those  laws.  Proud's  Hist,  of  Pennsylvania, 
vol.  ii.  App.  p.  7.    Bacon's  Laws,  1638,  ch.  2. 

(a)  Minot's  Hist,  of  Massachusetts,  vol.  ii.  p.  175.  Journals  of  Assembly  of  New- 
York,  vol.  ii.  pp.  769-780.  Jefferson's  Notes  on  Virginia,  189.  Marshall's  Life  of  Wash- 
ington, vol.  ii.  p.  88,  and  Appendix,  note  No.  4.  Wirt's  Life  of  Patrick  Henry,  sec.  2. 
The  assertion  by  the  English  house  of  commons,  in  1764,  and  prior  to  the  stamp  act,  of 
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tional  vindication.  In  October,  1765,  a  convention  of  delegates 
from  nine  colonies  assembled  at  New  York,  and  made  and  pub* 
lished  a  declaration  of  rights,  in  which  they  insisted  that  the 
people  of  the  colonies  were  entitled  to  all  the  inherent  rights 
and  liberties  of  English  subjecrts,  of  which  the  most  essential 
were,  the  exclusive  power  to  tax  themselves,  and  the  privilege 
of  trial  by  jury,  (a)  The  sense  of  America  was,  however,  more 
fuUy  ascertained,  and  more  explicitly  and  solemnly  promulgated^ 
in  the  memorable  declaration  of  rights  of  the  first  continental 
congress,  in  October,  1774,  and  which  was  a  representation  of 
all  the  colonies  except  Georgia.  That  declaration  contained 
the  assertion  of  several  great  and  fundamental  principles  of 
*  6  American  *  liberty,  and  it  constituted  the  basis  of  those  sub- 
sequent bills  of  rights,  which,  under  various  modifications, 
pervaded  all  our  constitutional  charters.  It  was  declared,  "  that 
the  inhabitants  of  the  EngKsh  colonies  in  North  America,  by 
the  immutable  laws  of  nature,  the  principles  of  the  English  con- 
stitution, and  their  several  chapters  or  compacts,  were  entitled 
to  life,  Uberty,  and  property ;  and  that  they  had  never  ceded  to 
any  sovereign  power  whatever,  a  right  to  dispose  of  either,  with- 
out their  consent ;  that  their  ancestors,  who  first  settled  the  colo- 
nies, were,  at  the  time  of  their  emigration  from  the  mother 
country,  entitled  to  all  the  rights,  liberties,  and  immunities  of 
iree  and  natural  born  subjects ;  and  by  such  emigration  they  by 
no  means  forfeited,  surrendered,  or  lost. any  of  those  rights; — 
that  the  foundation  of  English  liberty,  and  of  aU  free  govern- 
ment, was  the  right  of  the  people  to  participate  in  the  legislative 


a  right  to  impose  taxes  upon  the  colonies,  produced  spirited  and  manly  remonstrances 
to  the  king  and  parliament  from  several  of  the  colonial  assemblies.  Pitkin's  Hist,  of 
the  United  States,  toI.  i.  pp.  165-169.  The  general  assembly  of  the  colony  of  New 
York,  in  October,  1764,  not  only  asserted  their  exclusive  right  of  taxing  their  constitu- 
ents, but  complained,  at  the  same  time,  of  the  grievance  of  putting  an  end,  by  act  of 
pai-liament,  to  commercial  intercourse  between  the  colonies  and  foreign  West  India 
settlements.  Journals  of  N.  T.,  ibid.  The  stamp  act  was  passed  the  22d  March, 
1765,  and  this  was  the  first  measure  of  indirect  taxation  laid  -upon  the  colonies  by  the 
British  parliament  for  the  mere  purpose  of  revenue.  The  first  resolutions  of  any  of 
the  colonial  assemblies,  after  the  passage  of  the  stamp  act,  came  from  the  house  of 
burgesses  of  Virginia.  They  were  introduced  by  Patrick  Henry,  in  May,  1765,  and 
asserted  the  right  in  the  colonists  of  taxing  themselves.  Wirt's  Life  of  Patrick  Henty, 
sec.  2. 

(a)  Marshall's  Life  of  Washington,  vol.  ii.  p.  90,  and  Appendix,  note  No.  5. 
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power,  and  they  were  entitled  to  a  free  and  exclusive  power  of 
legislation,  in  all  matters  of  taxation  and  internal  policy,  in  their 
several  provincial  legislatures,  where  their  right  of  representation 
could  alone  be  preserved ;  that  the  respective  colonies  were 
entitled  to  the  common  law  of  England,  and  more  especially  to 
the  great  and  inestimable  privilege  of  being  tried  by  their  peers 
of  the  vicinage,  according  to  the  course  of  that  law ;  that  they 
were  entitled  to  the  benefit  of  such  of  the  English  statutes  as 
existed  at  the  time  of  their  colonization,  and  which  they  had  by 
experience  found  to  be  applicable  to  their  several  local  and 
other  circumstances;  that  they  were  likewise-  entitled  to  all  the 
immunities  and  privileges  granted  and  confirmed  to  them  by 
royal  charters,  or  secured  by  their  several  codes  of  provincial 
laws."  (a)  Upon  the  formation  of  the  several  state  consti- 
tutions, *  after  the  colonies  had  become  independent  states,  *7 
it  was  in  most  instances  thought  proper  to  collect,  digest, 
and  declare,  in  a  precise  and  definite  manner,  and  in  the  shape 
of  abstract  propositions  and  elementary  maxims,  the  most 
essential  articles  appertaining  to  civil  liberty  and  the  natural 
rights  of  mankind,  (b) 


{a)  Journals  of  Congress,  vol.  i.  p.  28,  ed.  Phil.  1800.  It  was  a  principle  of  the 
English  common  law,  that  acts  of  parliament  did  not  bind  the  English  colonies  unless 
they  were  specialty  named.*  Blankard  v.  Galdy,  4  Mod.  222.  2  Salk.  411,  S.  C.  Sir 
Joseph  Jekyll,  in  2  P.  Wms.  75.  But  the  prevalent  doctrine  in  the  colonies,  and  one 
that  was  acted  upon  by  some  of  the  legislatures,  was,  that  no  act  of  parliament  was 
binding  upon  the  colonies,  though  named,  unless  ratified  by  the  colonial  legislatures, 
and  on  the  ground  that  they  were  not  represented  in  parliament.  Hutchinson's  His- 
tory, vol.  i.  p.  322.  Chalmers's  Annals,  277,  400.  Pitkin's  Hist,  of  the  United  States, 
vol.  i.  pp.  91,  92,  96,  97.  The  original  charter  of  Pennsylvania  to  William  Penn,  con- 
tained a  provision  that  no  contribution  should  be  levied  on  the  inhabitants  or  their 
estates,  unless  by  the  consent  of  the  proprietary  or  governor  and  assembly,  or  by  act  of 
parliament  in  England.  Cftiarter,  sec.  2,  Proud's  Hist,  of  Pennsylvania,  vol.  i.  p.  185. 
Yet  this  anomalous  reservation  of  a  power  of  taxation  in  parliament  was  always  under- 
stood by  the  colonis'ts  to  imply,  that  the  people  of  the  province  were  to  be  allowed  to 
send  their  representatives  to  parliament  previous  to  the  exercise  of  the  power.  This 
was  so  asserted  by  Dr.  Franklin,  in  his  examination  before  the  house  of  commons  in 
England,  prior  to  the  American  war. 

(6)  Cicero,  in  his  Treatise  De  Republica,  lib.  1,  sec.  32,  insisted  that  equality  of 
rights  was  the  basis  of  a  commonwealth;  for  since  property  could  not  be  egual,  and 
talents  were  not  equal,  rights  ought  to  be  held  equal  among  all  the  citizens  of  the 
state,  which  was,  in  itself,  nothing  but  a  community  of  rights. 

VOL.  I.  52 
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The  precedent  for  these  declaratory  bills  of  rights  was  to  be 
found,  not  only  in  the  colonial  annals  to  which  I  have  alluded, 
but  in  the  practice  of  the  English  nation,  who  had  frequently 
been  obliged  to  recover  their  indefeasible  rights  by  intrepid 
councils,  or  by  force  of  arms,  and  then  to  proclaim  them  by  the 
most  solemn  and  positive  enactments,  as  a  barrier  against  the 
tyranny  of  the  executive  power.  The  establishment  of  Magna 
Cha/rta,  and  its  generous  provision  for  all  classes  of  freemen 
against  the  complicated  oppressions  of  the  feudal  system ;  the 
petition  of  right,  early  in  the  reign  of  Charles  I.,  asserting  by 
statute  the  rights  of  the  nation  as  contained  in  their  ancient 
*  8  laws,  and  especially  in  "  the  great  "  charter  of  the  liberties 
of  England ; "  and  the  bill  of  rights  at  the  revolution,  in 
1688,  (a)  are  illustrious  examples  of  the  intelligence  and  spirit 
of  the  English  nation,  and  they  form  distinguished  eras  in  their 
constitutional  history,  {b)  But  the  necessity,  in  our  represen- 
tative republics,  of  these  declaratory  eodes,  has  been  frequently 
questioned,  inasmuch  as  the  government,  in  all  its  parts,  is  the 
creature  of  the  people,  and  every  department  of  it  is  filled  by 
their  agents,  duly  chosen  or  appointed,  according  to  their  will, 
and  made  responsible  for  mal-administration.  It  may  be  ob- 
•served,  on  the  one  hand,  that  no  gross  violation  of  those  abso- 
lute private  rights,  which  are  clearly  understood  and  settled  by 
the  common  reason  of  mankind,  is  to  be  gpprehended  in  the 
ordinary  course  of  public  affairs ;   and  as  to  extraordinary  in- 


fo) Act  of  1  W.  &  M.,  sess.  2,  ch.  2,  entitled,  "an  act  declaring  the  rights  and  lib- 
erties of  the  subject,  and  settling  the  succession  of  the  crown."  See,  also,  the  act  of 
settlement,  12  &  13  Wm.  III.  ch.  2,  and  ante,Ji93. 

{b)  This  free  spirit  of  the  English  nation  at  the  era  of  Magna  Cliarta,  was  not 
peculiar  to  the  Anglo-Saxon  race  in  that  island.  We  hare  an  analogous  and  almost 
contemporary  case  in  Denmark,  upon  the  election  of  King  Christopher  11.,  in  1319. 
He  was  called  upon  by  the  diet  or  assembly  of  great  men  which  elected  him,  to  sign 
a  ca'i)itulation  or  charter,  taken  from  preceding  models,  in  which  it  was  declared,  not 
only  that  the  feudal  nobility  and  the  clergy  should  be  secure"  in  their  privileges  and 
exemptions,  but  that  the  free  peasants  should  not  be  subject  to  any  tax  contrary  to 
the  established  laws  and  customs ;  that  a  parliament  should  be  annually  held  at 
Wyborg ;  that  no  man  should  be  imprisoned,  or  deprived  of  life  and  property,  without 
public  trial  and  conviction  according  to  law ;  and  that  no  law  should  be  made  or 
altered  without  consent  of  parliament,  consisting  of  the  prelates  and  best  men  of  the 
kingdom.  Bishop  MuUer,  on  the  Ancient  History  and  Constitution  of  Denmark, 
noted  in  the  Foreign  Quarterly  Review,  No.  21. 
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stances  of  faction  and  turbulence,  and  the  corruption  and 
violence  which  they  necessarily  engender,  no  parchment  checks 
can  be  relied  on  as  affording,  under  such  circumstances,  any 
effectual  protection  to  public  liberty.  When  the  spirit  of  liberty 
has  fled,  and  truth  and  justice  are  disregarded,  private  rights  can 
easily  be  sacrificed  under  the  forms  of  law.  On  the  other  hand, 
there  is  weight  due  to  the  consideration,  that  a  biU  of  rights  is 
of  real  efficacy  in  controlling  the  excesses  of  party  spirit.  It 
serves  to  guide  and  ejilighten  public  opinlbn,  and  to  render  it 
more  quick  to  detect,  and  more  resolute  to  resist,  attempts  to 
disturb  private  right.  It  requires  more  than  ordinary  hardiness 
and  audacity  of  character  to  trample  down  principles  which  our 
ancestors  cultivated  with  reverence ;  which  we  imbibed  in  our 
early  education  ;  which  recommend  themselves  to  the  judgment 
of  the  world  by  their  truth  and  simplicity ;  and  which  are  con- 
stantly placed  before  the  eyes  of  the  people,  accompanied  with 
the  imposing  force  and  solemnity  of  a  constitutional  sanction. 
Bills  of  rights  are  part  of  the  munimehts  of  freemen,  showing 
their  title  to  protection,  and  they  become  of  increased  value 
when  placed  under  the  protection  of  an  independent  judiciary, 
instituted  as  the  appropriate  guardian  of  private  right.  Care, 
however,  is  to  be  taken  in  the  digest  of  these  declaratory 
provisions,  to  *  confine  the  manual  to  a  few  plain  and  un-  *  9 
exceptionable  principles.  We  weaken  greatly  the  force  of  . 
them  if  we  incumber  the  constitution,  and  perhaps  embarrass 
the  future  operations  and  more  enlarged  experience  of  the  legis- 
lature, with  a  catalogue  of  ethical  and  political  aphorisms, 
which,  in  some  instances,  may  reasonably  be  questioned,  and 
in  others  justly  condemned,  (a)     In  the  revision  of  the  constitu- 


(a)  The  following  instances  may  be  mentioned  as  illustrations  of  the  questionable 
nature  of  some  of  these  declaratory  provisions  ; — 

Thus,  several  of  the  state  constitutions,  as  those  of  'New  Hampshire,  Massachusetts, 
Vermont,  North  Carolina,  Ohio,  Indiana,  and  Illinois,  have  made  it  an  article  in  their 
bill  of  rights,  that  the  people  have  a  right  not  only  to  apply  to  the  legislature  by 
petition  or  remonstrance,  but  to  "instruct  their  representatives."  If,  by  this,  be  meant 
that  they  may  give  to  their  representatives  wholesome  advice  or  information,  it  is  a 
palpable  truth,  and  quite  a  harmless  article  ;  but  if  it  be  intended  to  declare  that  the 
people  of  a  town,  or  county^  or  district,  may  give  binding  instructions  to  their  im- 
pi'ediate  delegates,  and  to  which  they  must  conform  without  any  exercise  of  their  own 
discretion  in  like  manner  as  an  agent  or  attorney  in  private  business  is  bound  by  the 
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tion  of  New  York,  in  1821,  the  declaration  of  rights  was 
*  11     considerably  enlarged  ;  and  yet  *the  most  comprehensive, 

and  the  most  valuable  and  effectual  of  its  provisions,  were 
to  be  found  in  the  original  constitution  of  1777,  as  it  was 
digested  "by  some  master  statesman,  in  the  midst  of  the  tem- 


directions  of  his  principal,  it  would  then  render  useless  all  discussion  and  deliberation 
in  the  legislature.  This  would  be  repugnant  to  the  theory  of  government,  which  sup- 
poses that  the  representatiTOs  are  to  meet  and  consult  together  for  the  common  welfare, 
and  to  have  a  regard,  in  the  making  of  laws,  to  the  greatest  general  good,  and  to  malse 
the  local  views  and  interest  of  a  part  of  the  community  subordinate  to  the  general 
interest  of  the  whole.  The  principle  of  the  English  common  law,  applicable  to  the 
members  of  the  British  house  of  commons,  is  deemed  to  be  the  true  doctrine  on  this 
subject.  Though  chosen  by  a  particular  county  or  borough,  the  member,  when 
elected  and  returned,  serves  for  the  whole  realm.  "  When  you  choose  a  member," 
said  Mr.  Burke  to  the  electors  of  .Bristol,  in  1774,  "  he  is  not  a  member  of  Bristol,  but 
he  is  a  member;  of  parliament."  The  end  of  his  election  is  not  particular,  but  general ; 
not  barely  to  advantage  his  constituents,  but  for  the  common  weal ;  and  he  is  not 
bound  to  take  and  follow  the  advice  of  his  constituents  upon  any  particular  point, 
unless  he  thinks  it  proper  and  prudent  so  to  do.  (4  Inst.  14.  1  Blacks.  Com.  1.59.) 
The  representative  (to  use  again  the  language  of  Burke)  owes  to  his  constituents,  not 
his  industry  only,  but  his  judgment;  and  he  betrays.  Instead  of  serving  them,  if  he 
sacrifices  it  to  their  opinion.  The  people  cannot  debate  in  their  collective  capacity. 
They  can  only  deliberate  and  make  laws  by  their  representatives ;  and  in  the  ordi- 
nary course  of  human  affairs,  the  exercise  of  their  sovereignty,  and  the  means  of  their 
safety,  will  consist  in  the  discreet  selection  of  the  rulers  who  are  to  administer  the 
government  of  their  choice.  The  earliest  assertion  of  this  important  and  undoubted 
constitutional  principle,  that  each  member  of  the  house  of  commons  was  deputed  to 
serve,  not  'only  for  his  immediate  constituents,  but  for  the  whole  kingdom,  was,  ac- 
cording to  Mr.  Hallara,  (Constitutional  History  of  England,  vol.  i.  p.  352,)  made  in 
parliament,  in  1571.' 

So,  it  is  declared,  io  some  of  the  state  constitutions,  as  Maryland,  North  Carolina, 
and  Tennessee,  "  that  monopolies  are  contrary  to  the  genius  of  a  free  government, 
and  ought  not  to  be  allowed."  This  would  seem  to  restrain  the  legislature  from 
granting  any  exclusive  privilege,  even  for  a  limited  time,  and  prevent  them  from  en- 
couraging the  introduction  and  prosecution  of  hazardous  and  expensive  experiments 
in  some  art,  science,  or  business,  calculated  to  be  extensively  useful.  "  A  temporary 
monopoly  of  that  kind,"  says  Doctor  Adam  Smith,  (Inquiry  into  the  Wealth  of 
Nations,  vol.  ii.  p.  272,)  "may  be  vindicated  upon  the  same  principles,  upon  which  a 
like  monopoly  of  a  new  machine  is  granted  to  its  inventor,  and  that  of  a  new  book  to 
its  author.  If  the  principle  be  correct,  that  all  monopolies  are  contrary  to  the  genius 
of  a  free  state,  it  would  condemn  the  power  given  to  congress  to  secure  to  authors 


1  The  election  of  M.  Drault,  a  member  of  the  French  Chamber  of  Deputies  for  Poitiers, 
was  annulled  by  a  vote  of  that  body  on  the  ground  that  he  had  contracted  an  engagement 
with  the  electors  of  Poitiers  to  vote  for  a  certain  measure.  It  may,  perhaps,  with  some, 
detract  from  the  authority  of  this  case,  that  it  occurred  in  the  latter  years  of  the  reign  of 
Louis  Phillippe,  and  was  supported,  in  one  of  hjs  most  eloquent  speeches^  by  M.  Guizot. 
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pest  of  war  and  invasion.  It  was  declared,  (a)  that  no  au- 
thority should  be  exercised  over  the  people  or  members  of  the 
state,  on  any  pretence  whatever,  but  such  as  should  be  derived 
from,  and  granted  by  them  ;  and  that  trial  by  jury,  as  formerly 
used,  should,  remain  inviolate  forever ;  and  that  no  bills  of 
attainder  should  be  passed,  and  no  new  courts  instituted,  but 
such  as  shoyld  proceed  according  to  the  course  of  the  common 
law ;  and  that  no  member  of  the  state  should  be  disfranchised, 
or  deprived  of  any  of  his  rights  or  privileges  under  the  constitu- 
tion, unless  by  the  l5w  of  the  land,  or  the  judgment  of  his 
peers.  Several  of  the  early  state  constitutions  had  no  formal 
bill  of  rights  inserted  in  them  ;  and  experience  teaches  us,  that 
the  most  solid  basis  of  public  safety,  and  the  most  certain 
assurance  of  the  uninterrupted  enjoyment  of  our  personal  rights 
and  liberties,  consists,  not  so  much  in  bills  of  rights,  as  in  the 
skilful  organization  of  the  government,  and  its  aptitude,  by 
means  of  its  structure  and  genius,  and  the  spirit  of  the  people 


and  inyentors  the  exclusive  right  to  their  writings  and  discoveries,  and  which  species 
of  monopoly  is  deemed  to  be  exceedingly  just  and  useful.  Again :  it  is  made  an 
article  in  the  declaration  of  rights,  in  the  constitution  of  Illinois,  that  "  there  shall  be 
no  other  banks  or  moneyed  institutions  in  the  state,  but  those  already  provided  by  law, 
except  a  state  bank  and  its  branches.''  This  is  too  general  and  too  indefinite  a  re- 
straint upon  the  exercise  of  the  legislative  discretion,  and  the  subject  seems  scarcely 
of  sufficient  importance  to  have  been  classed  among  the  "  general,  great,  and  essential 
principles  of  liberty  and  free  government."  In  a  commercial  state,  it  would  lead  to 
the  loss  of  many  useful  moneyed  establishments,  or  what  is  more  probable,  it  would 
be  a  temptation  to  efforts  to  elude  the  force  of  the  article  by  evasive  constructions. 
So,  the  provision  in  the  declaration  of  rights  in  the  constitution  of  Mississippi,  that 
"  no  citizen  shall  be  prevented  from  emigrating,  on  any  pretence  whatever,''  seems  to 
be  stated  in  terms  too  strong  and  unqualified,  and  it  would  require  some  latitude  of 
interpretation  to  prevent  the  unj»st  application  of  the  injunction  to  the  case  of  per- 
sons emigrating  with  the  fraudulent  design  of  avoiding  the  payment  of  debt,  or  the 
discharge  of  a  known  duty,  as  the  relief  of  bail  or  security.  It  is  declared,  in  the 
constitution  lof  Ohio,  that  "  every  association  of  persons,  being  regularly  formed,  and 
having  given  themselves  a  name,  may,  on  application  to  the  legislature,  be  entitled  to 
letters  of  incorporation  to  enable  them  to  hold  estates,  real  and  personal,  for  the  sup- 
port of  their  schools,  academies,  colleges,  universities,  and  other  purposes."  The  pro- 
vision is  too  indefinitely  expressed,  and  relates  to  a  case  of  ordinary  legislative 
discretion,  and  if  literally  carried  into  execution,  it  would  be  productive  of  great 
inconvenience.  It  does  not  seem  to  be  deserving  of  a  place  among  "  the  essential 
principles  of  liberty  and  free  government  to  be  forever  unalterably  established." 
(a)  Constitution  of  1777,  art.  I,  13,  41. 
52* 


618  OF  THE  RIGHTS  OP  PBKSONS.         [PART  IV. 

which  pervades  it,  to  produce  wise  laws,  and  a  pure,  firm,  and 
intelligent  administration  of  justice. 

I  shall  devote  the  remainder  of  the  present  lecture*  to  ex- 
amine more  particularly  the  right  of  personal  security 
*12  and  *  personal  liberty,  and  postpone  the  consideration  of 
the  right  of  private  property  until  we  arrive  at  another 
branch  of  our  inquiries. 

(1.)  Of  the  right  of  personal  security. 

The  right  of  personal  security  is  guarded  by  provisions  which 
have  been  transcribed  into  the  constituti(?ns  in  this  country  from 
Magna  Charta,  and  other  fundamental  acts  of  the  English  par- 
liament, and  it  is  enforced  by  additional  and  more  precise  in- 
junctions. The  substance  of  the  provision  is,  that  no  person, 
except  on  impeachment,  and  in  cases  arising .  in  the  military 
and  naval  service,  shall  be  held  to  answer  for  a  capital,  or  other- 
wise infamous  crime,  or  for  any  offence  above  the  common  law 
degree  of  petit  larceny,  unless  he  shall  have  been  previously 
charged  on  the  presentment  or  indictment  of  a  grand  -jury ;  [a) 
that  no  person  shall  be  subject,  for  the  same  offence,  to  be  twice 


(a)  In  the  case  of  The  State  v.  Hardie,  1  Iredell's  N.  C.  Rep,  42,  it  was  held,  that 
an  information  in  the  nature  of  a  quo  warranto,  to  try  the  right  to  a  franchise,  was  in 
the  nature  of  a  civil  remedy,  and  not  within  the  province  of  a  bill  of  rights,  that  no 
freeman  should  be  put  to  answer  for  any  criminal  charge,  but  by  indictment,  &e. 
But  in  New  Hampshire  the  attorney-general  may,  ex  officio,  and  in  his  discretion,  iile  an 
information  in  all  cases  of  offences  and  misdemeanors  not  capital  or  infamous.  The 
State  V.  Dover,  9  N.  H.  Eep.  468  ;  and  this  seems  to  be  the  law  also  in  the  states  of 
Maine  and  Massachusetts.  The  State  v.  Kittery,  5  Greenleaf,  254.  Commonwealth 
V.  Waterborough,  5  Mass.  Rep.  259.  The  constitution  of  New  York  does  not  require 
an  indictment  in  all  criminal  cases,  for  it  excepts  petit  larceny ;  nor  does  it  require 
trial  by  jury  in  cases  of  petit  larceny,  and  of  other  offences  not  infamous,  as  in  cases 
of  vagrants,  disorderly  persons,  &c.,  for  the  trial  by  jftry  had  not  been  previously  used 
in  such  cases.  Duffy  v.  The  People,  6  Hill,  75.  In  Ohio,  also,  it  is  held,  that  the 
legislature  may  direct  the  mode  of  redress,  untrammelled  by  the  constitutional  pro- 
vision of  indictment  or  presentment,  as  to  offences  criminal  or  infamous,  when  the 
offences  are  but  quasi  criminal,  as  Sabbath-breaking,  selling  spirituous  liquors  contrary 
to  law,  and  many  other  misdemeanors  which  may  be  given  to  the  jurisdiction  of  jus- 
tices of  the  peace,  mayors,  &c.  Markle  v.  Akron,  14  Ohio  Rep.  589.  These  sum- 
mary convictions  are  in  derogation  of  the  common  law,  without  indictment  or  trial  by 
jury,  and  are  construed  strictly,  and  rest  for  their  validity  on  statute  provisions. 
There  must  be  a  record  of  the  proceeding,  and  an  information  or  charge,  and  notice 
to  the  party,  and  a  conviction,  judgment,  and  execution.  A  review  founded  on  the 
record  may  be  had  by  habeas  corpus  or  certiorari.  The  People  v.  Phillips,  N.  T.  C. 
Court.     See  5  N.  Y.  Legal  Observer  foi*  April,  1'847,  p.  130. 
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put  in  jeopardy  of  life  or  limb  ;  (a)  nor  shall  he  be  compelled,  in 
any  criminal  case,  to  be  a  witness  against  himself ;  and  in  all 
criminal  prosecutions,  the  accused  is  entitled  to  a  speedy  and 
public  trial  by  an  impartial  jury;  and  upon  the  trial  he  is 
entitled  to  be  confronted  with  the  witnesses  against  him ;  to 
have  compulsory  process  for  obtaining  witnesses  in  his  favor, 
and  to  have  the  Assistance  of  counsel  for  his  defence.     And  as 


(o)  This  prohibition,  as  to  putting  a  party  twice  in  jeopardy,  is  in  the  constitution 
of  the  United  States,  and  it  has  been  deemed  by  Mr.  Justice  Story  to  mean,  that  no 
person  shall  be  tried  a  second  time  for  the  same  ofiSnce,  after  a  trial  by  a  competent 
and  regular  jury,  upon  a  good  indictment,  whether  there  be  a  verdict  of  acquittal  or 
conviction.!  A  new  trial  cannot,  therefore,  be  granted  in  a  capital  case,  after  a  ver- 
dict regularly  rendered  upon  a  sufficient  indictment ;  but  it  may  where  the  jury  has  been 
discharged  from  giving  a  verdict,  for  then  the  party  has  not  been  put  in  jeopardy. 
United  States  u.  Gibert,  2  Sumner,  19.  But  in  opposition  to  this  opinion,  it  has 
been  adjudged  by  Mr.  Justice  McLean,  in  an  equally  elaborate  opinion,  in  the  case 
of  the  United  States  v.  Keen,  1  McLean's  Rep.  429,  that  the  courts  gf  the  United 
States  have  a  constitutional  power  to  grant  new  trials  in  capital  as  well  as  in  other 
criminal  cases.  With  respect  to  the  right  to  discharge  a  juiy  in  a  capital  case,  when 
tHfty  cannot  agree  upon  a  verdict,  it  was  held  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  the  United  States  v.  Perez,  9  Wheaton,  579,  that  the  courts  have 
a  discretionary  power,  even  in  capital  cases,  (to  be  exercised  with  gi-eat  caution  and 
reserve,)  to  discharge  the  jury  from  giving  a  verdict,  and  that  the  prisoner  may  be 
tried  again  for  the  same  offence.  This  question  as  to  the  power  of  the  court  to  dis- 
charge a  jury,  sworn  and  charged  in  a  capital  case,  before  verdict,  and  to  put  the 
party  accused  upon  trial  a  second  time,  for  the  same  offence,  after  a  verdict  rendered, 
has  been  much  discussed  in  the  courts  in  this  country,  and  the  vigorous  and  powerful 
opposition  to  the  power  of  the  court  by  Mr.  Justice  Story,  in  the  case  of  the  United 
States  V.  Gibert,  has  given  additional  interest  to  the  investigation.  The  cases  in  the 
American  courts  on  the  power  of  discharging  a  jury,  in  their  sound  discretion,  before 
verdict,  and  of  putting  the  party  again  on  his  trial,  are  fully  collected  in  Wharton's 
American  Criminal  Law,  edit.  Philadelphia,  1846,  pp.  146-155,  625-635.  The  result 
clearly  is,  that  the  power  of  the  courts  is  settled,  by  overwhelming  precedent  and 
authority,  in  favor  of  the  power  of  the  courts  to  discharge  a  jury  before  verdict,  after 
being  charged  in  a  capital  case,  when  there  is  an  absolute  necessity  for  it,  to  be 
judged  of  by  the  court  in  its  sound  discretion,  and  that  the  accused  may  be  put  upon 
his  trial  de  novo,  and  also  that  a,  new  trial,  after  a  verdict  of  conviction,  may  be 
awarded,  for  the  party  is  not  jut  in  jeopardy  a  second  time.  That  jeopardy  already 
exists,  and  the  only  object  of  a  second  trial  is  to  give  the  accused  a  chance  of 
being  relieved  from  it. 


'  Where  a  person  has  been  regularly  tried  for  an  offence,  and  acquitted  by  a  jury,  it 
has  been  held  that  a  superior  court  cannot  subject  him  to  a  second  trial,  by  reversing  the 
judgment  of  the  inferior  court  upon  the  verdict.  State  v.  Hand,  1  Eng.  (Ark.)  E.  169. 
State  V.  Denton,  Id.  269.  And  that  a  writ  of  error  will  not  lie  in  behalf  of  the  people  after 
judgment  for  the  defendant  in  a  criminal  case.    The  People  v.  Coming,  2  Comst.  E.  9. 
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a  further  guard  against  abuse  and  oppression  in  criminal  pro- 
ceedings, it  is  declared,  that  excessive  bail  cannot  be  required, 
nor  excessive  fines  imposed,  nor  cruel  and  unusual  punishments 
inflicted  ;  nor  can  any  bill  of  attainder,  or  ex  post  facto  law,  be 
passed.  The  constitution  of  the  United  States,  and  the  consti- 
tutions of  almost  every  state  in  the  Union,  contain  the  same 
declarations  iu  substance,  and  nearly  in  the  salne  language,  (a) 
And  where  express  constitutional  provisions  on  this  subject 
appear  to  be  wanting,  the  same  principles  are  probably  asserted 
by  declaratory  legislative  acts  ;  and  they  must  be  regarded  as 
fundamental  doctrines  in  every  state,  for  the-  colonies  were  par- 
ties to  the  national  declaration  of  rights  in  1774,  in  which  the 
trial  by  jury,  and   the  other  rights   and  liberties   of  Englis,h 

subjects,  were  peremptorily  claimed  as  their  undoubted 
*13     *  inheritance  and  birthright.      It  may  be  received  as    a 

proposition,  universally  understood  and  acknowledged 
throughout  this  country,  that  no  person  can  be  taken  or  impris- 
oned ;  or  disseised  of  his  freehold  or  estate ;  or  exiled  or  con- 
demned ;  or  deprived  of  life,  liberty,  or  property,  unless  by  the 
law  of  the  land,  or  the  judgment  of  his  peers.  The  words,  by 
the  law  of  the  land,  as  used  originally  in  Magna  Charta,  (&)  in 
reference  to  this  subject,  are  understood  to  mean  due  process  of 
law,  that  is,  by  indictment  or  presentment  of  good  and  lawful 
men ;  and  this,  says  Lord  Coke,  (c)  is  the  true  senee  and  expo- 


(a)  In  the  ordinance  of  congi-ess  of  July  I3th,  1787,  for  the  government  of  the 
territory  fif  the  United  States  northwest  of  the  river  Ohio,  it  was  declared  to  be  an  unal- 
terable article  of  compact  between  the  original  states  and  the  people  and  states  in  the 
said  territory,  that  the  inhabitants  thereof  should  always  be  entitled  to  the  benefit  of 
the  writ  of  habeas  corpus,  and  of  trial  by  jury ;  of  judicial  proceedings  according  to 
the  course  of  the  common  law ;  that  all  persons  should  be  bailable,  unless  for  capital 
offences,  where  the  proof  shall  be  evident  or  the  presumption  great;  that  all  fines 
should  be  moderate,  and  no  cruel  or  unrtsual  punishments  inflicted ;  that  no  man 
should  be  deprived  of  his  liberty  or  property  but  by  the  judgment  of  his  peers,  or  the 
law  of  the  land ;  that  no  man's  property  or  services  ^ould  be  taken  or  demanded 
for  public  exigencies,  without  full  compensation  ;  and  that  no  law  ought  ever  to  be 
made,  or  have  force  in  the  territory,  interfering  in  any  manner  whatever  Vith,  or 
,  affecting  private  contracts  or  engagements  bona  fide,  and  without  fraud  previously 
formed.  This  last  and  valuable  provision  was  at  that  time  new  and  unprecedented 
in  constitutional  history. 

(5)  Ch.  29. 

(c)  2  Inst.  50.  See,  also,  the  matter  of  John  and  Cherry  streets,  19  Wendell,  659. 
Taylor  v.  Porter,  4  Hill's  N..Y.  Eep.  145,  146,  147.     The  law  of  the  land,  in  bills  of 


LEG.  XXIV.]  OF   THE   RIGHTS   OF   PEESONS.  '  621 

sition  of  those  words.     The  better  and  larger  definition  of  due 
process  of  law  is,  that  it  means  law  in  its  regular  course  of 


right,  says  Ch.  J.  Euffin,  in  the  elaborate  opinion  delivered  in  Hoke-  v.  Henderson 
4  Dev.  N.  C.  Rep.  15,  (and  one  replete  with  sound  constitutional  doctrines,)  does  not 
mean  merely  an  act  of  the  legislature,  for  that  construction  would  abrogate  all 
restrictions  on  legislative  authority.  The  clause  means,  that  statutes  which  would 
deprive  a  citizen  of  the  rights  of  person  or  property  without  a  regular  trial,  accord- 
ing to  the  course  and  usage  of  the  common  law,  would  not  be  the  law  of  the  land  in 
the  sense  of  the  constitution.  Mr.  Justice  Story,  in  his  Commentaries  on  the  Con- 
stitution, vol.  iii.  661,  and  Mr.  Justice  Bronson,  in  4  Hill,  N.  Y.  Eep.  146,  147,  adopt 
the  same  construction.  In  South  Carolina,  the  law  of  the  land,  in  the  constitution  of 
that  state,  means  the  common  and  the  statute  law  existing  in  that  state  at  the  adop- 
tion of  its  constitution.  O'Neall,  J.,  in  The  State  v.  Simons,  2  Speer'sR.  767.  In 
Tennessee,  "the  law  of  the  land  "  in  the  constitution  of  thatstate,  is  understood  in 
many  cases  to  mean  a  general  and  public  law,  operating  equally  upon  every  member 
of  the  community;  and  every  partial  law,  by  which  private  property  and  the  rights 
of  individuals  are  abridged  or  taken  away,  is  held  to  be  against  the  constitution  of 
the  state.  2  Yerger,  554,  599.  10  Id.  71^  A  statute  declaring  it  to  be  felony  to 
embezzle  or  make  false  entries  by  the  officers  of  a  specific  bank,  is  held  to  be  uncon- 
stitutional and  void,  as  being  a  partial  law,  not  embracing  the  officers  of  other  insti- 
tutions under  similar  circumstances.  Budd  v.  The  State,  3  Humph.  Tenn.  R.  483. 
The  judgment  of  his  peers  means  trial  by  a  jury  of  twelve  men,  according  to  the 
course  of  the  common  law;  and  even  in  private  suits  at  common  law,  the  right  of 
trial  by  jury  is  preserved  in  the  constitution  of  the  United  States,  where  the  value 
in  controversy  exceeds  twenty  dollars.  Const.  U.  S.  Amendments,  art.  7,  sec.  2.^ 
In  the  constitution  of  New  York  it  is  declared,  that  trial  by  jury,  "  in  all  cases  in 
which  it  has  been  heretofore  used,"  should  remain  inviolate  forever ;  and  no  new 
court  should  be  instituted,  except  courts  of  equity,  which  should  not  proceed  accord- 
ing to  the  course  of  the  common  law.  Const.  N.  Y.  art.  7.  Under  these  provisions 
it  has  been  adjudged,  that  the  provision  in  the  constitution  of  the  IJnited  States, 
relative  to  trial  by  jury,  applies  only  to  the  federal  courts ;  and  that  the  provision 


1  In  the  interpretation  of  the  celebrated  twenty-ninth  chapter  of  Magna  Charta,  contain- 
ing  the  words,  "  nisi  per  legale  judicium  parium  snorum  vel  per  legem  terra"  doubts  have 
been  entertained  as  to  the  meaning  of  the  last  words. 

"  Perhaps  (says  Mr.  Hallam)  the  best  sense  of  the  disjunctive  will  be  perceived  by  re- 
membering that  judicium  parium  was  generally  opposed  to  the  combat  or  the  ordeal, 
which  are  i  qually  lex  terra."     Supp.  Notes  to  Middle  Ages. 

Such  is  also  the  construction  of  Mr.  Beeves,  1  History  of  English  Law,  ch.  5,  p,  249. 

2  Under  the  constitution  and  laws  of  the  United  States,  the  jury  are  not  the  judges  of 
the  law  in  a  trial  for  a  crime ;  they  are  to  take  the  law  from  the  court,  and  apply  it  to  the 
facts  from  the  evidence,  and  thus  frame  their  general  verdict  of  guilty  or  not  guilty. 
United  States  v.  Morris,  1  Curtis's  Eep.  23. 

A  state  legislature  cannot  make  the  right  to  a  trial  by  jury  dependent  on  giving  a  bond, 
with  surety,  for  the  payment  of  the  penalty  and  costs.  Greene  v.  Briggs,  1  Curtis's  E. 
311.  Webster  v.  Eeid,  11  How.  U.  S.  437.  Mitchell  v.  Harmon^r,  13  How.  U.  S.  142.  The 
United  States  courts  cannot  deprive  a  party  of  the  right  of  trial  by  jury  of  issues  of  fact, 
by  referring  such  issues  to  referees.    United  States  v.  Eathbone,  2  Paine,  C.  C.  578. 
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administration,  through  courts  of  justice.     (Story,  Com.  or)  the 
Const.,  Vol.  iii.  264,  661.)  1 

'But  while  cruel  and  unusual  punishments  are  universaRy 
condemned,  some  theorists  have  proposed  the  entire  abolition 
of  the  punishment  of  death,  and  have  considered  it  to  be  an 
unnecessary  waste  of  power,  if  not  altogether  unjust  and  un- 
warrantable. It  has  been  supposed  that  the  proper  object  of 
punishment,  the  protection  of  society  by  the  prevention  of  crime, 
can  be  as  well,  or  more  eflfectually  attained  by  the  substitution 
of  milder  sanctions.  The  great  difficulty  is,  to  effect  the  salu- 
tary ends  of  punishment,  and,  at  the  same  time,  avoid  wound- 
ing the  public  sense  of  humanity.  The  punishment  of  death 
is,  doubtless,  the  most  dreadful  and  the  most  impressive  specta- 
cle of  public  justice ;  and  it  is  not  possible  to  adopt  any  other 
punishment  equally  powerful  by  its  example.  It  ought  to  be 
confined  to  the  few  cases  of  the  most  atrocious  character,  for  it 
is  only  in  such  cases  that  public  opinion  will  warrant  the  meas- 
ure, or  the  peace  and  safety  of  society  require  it.  Civil  society 
has  an  undoubted  right  to  use  the  means  requisite  for  its  preser- 
vation ;  and  the  punishment  of  murder  with  death,  accords  with 
the  judgment  and  the  practice  of  mankind,  .because  the  inten- 
sity and  the  violence  of  the  malignity  that  will  commit  the 


in  the  state  constitution  applies  only  to  cases  of  trials  Of  issues  of  fact  in  civil  and 
criminal  proceedings  in  courts  of  justice ;  and  that  the  provision  as  to  new  courts  re- 
ferred to  courts  exercising  the  usual  jurisdiction  of  courts  of  law,  but  proceeding  hj 
modes  unknown  to  the  common  law.  In  the  matter  of  Smith,  10  Wendell,  449.  Cowen, 
J.,  in  the  matter  of  J6hn  and  Cherry  streets,  19  Wendell,  676.-  Lee  v.  Tillotson,  24 
Wendell,  337.  In  Georgia,  where  the  provision  in  the  constitution  securing  trial  by 
jury  is  the  same  as  in  that  of  New  york,  it  has  been  adjudged,  that  it  did  not  apply 
to  summary  jurisdictions  known  and  in  use  before  the  adoption  of  the  constitution. 
Low  V,  Commissioners  of  Pilotage,  R.  M.  Charlton's  Rep.  302.  This  has  been,  also, 
the  contemporaneous  and  practical  exposition  of  the  same  words  in  the  constitution 
of  New  York.  Lee  v.  Tillotson,  24  Wendell's  Rep.  337.  So,  in  Mississippi,  it  is  held, 
in  Lewis  v.  Garrett,  5  Howard's  Miss.  Rep.  434,  that  a  statute  authorizing  summary 
proceedings,  by  motion  against  a-sheriff  and  his  sureties  for  official  misconduct,  is 
not  a  violation  of  the  constitution  which  guarantees  the  right  of  trial  by  jury.'  That 
revision  was  not  intended  to  disturb  the  ancient  and  established  jurisdiction  of  the 
courts,  and  the  modes  of  trial  as  regulated  by  the  common  law  under  Magna  Charta. 


I  See  Murray's  Lessee  v.  Hoboken  L.  &  I.  Co.  18  How.  U.  S.  272.    Wynehamer  i).  The 
People,  3  Kern.  378.    People  v.  Berberrich,  11  How.  Pr.  Rep.  289. 
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crime,  require  to  be  counteracted  by  the  strongest  mo- 
tives which  cai^  be  presented  to  *the  human  mind.  *14 
Grotius  (a)  discusses  much  at  large,  and  with  his  usual 
learning  and  ability,  the  design  and  the  lawfulness  of  punish- 
ment ;  and  he  is  decidedly  of  the  opinion  that  capital  punish- 
ments, in  certain  cases,  are  not  only  lawful,  under  the  divine 
law,  but  indispensa:ble  to  restrain  the  audaciousness  of  guilt. 
He  recommends,  however,  for  adoption,  in  many  cases,  the 
advice,  and  even  the  example  of  some  of  the  ancients,  by  the 
substitution  of  servile  labor  and  imprisonment  for  capital  pun- 
ishment. This  has  been  done  since  his  time  to  a  very  great 
extent  in  some  parts  of  Europe,  and  especially  in  the  United 
States.  In  the  earlier  code  of  laws  prepared  by  William  Penn, 
and  adopted  by  the  legislature  of  Pennsylvania,  in  1682,  (6)  it 
was  declared  that  all  prisons  should  be  work-houses  for  felons 
and  vagrants ;  and  the  penitentiary  system,  founded  on  labor, 
discipline,  and  instruction,  accompanied  with  patient  and  hu- 
mane treatment,  was  first  introduced  into  this  country  by  the 
wisdom  and  benevolence  of  that  eminent  lawgiver.  Though 
the  penitentiary  system  has  not  been  able  sufficiently  to  answer 
the  expectations  of  the  public,  either  in  the  reformation  of 
offenders,  or  as  an  example  to  deter  others,  yet  the  more  skilful 
structure  and  arrangement  of  the  prisons,  and  the  introduction 
of  a  stricter  and,  more  energetic  system  of  prison  discipline, 
consisting  essentially  of  separate  and  solitary  confinement  by 
night,  and  hard  labor  without  solitude,  and  in  companies,  but 
without  conversation,  in  the  workshops,  by  day,  (and  which 
have  been  carried  into  effect  with  beneficial  results  in  the  state 
prison  at  Auburn,  and  in  the  new  state  prison  at  Sing-Sing, 
in  New  York,  and  at  Wethersfield  in  Connecticut,)  afford 
encouraging  expectations  that  they  will  be  able  to  redeem  the 
credit  of  the  system,  and  recommend  the  punishment  of  soli- 
tary imprisonment  and  hard  labor,  instead  of  capital  and  other 
sanguinary  punishments,  to  the  universal  approbation  of  the 
oiviUzed  world,  (c) 


(a)  De  Jure  Belli,  b.  2,  c.  20. 

(6)  Proud's  History  of  Pennsylvania,  vol.  ii.  app.  p.  16. 

(c^  In  Philadelphia,  in  1829,  a  further  reform  in  prison  discipline  was  introduced, 
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*  15         *  While  the  personal  security  of  every  citizen  is  pro- 
tected from  lawless  violence  by  the  arip  of  government 


and  is  spoken  of  with  high  approbation  by  competent  judges.  It  consists  of  solitary 
confinement  by  night,  and  being  separate  from  associates  in  guilt  hy  day,  and  labor  by 
day.  Pardon's  Dig.  455.  Doctor  Lieber,  in  his  Letter  to  the  President  of  the  Phila- 
delphia Society  for  alleviating  the  miseries  of  public  prisons,  and  in  his  Letter  to  the 
Grovernor  of  South  Carolina  on  the  penitentiary  system,  comes  out  with  great  strength 
in  favor  of  the  Philadelphia  system  in  preference  to  the  Auburn  plan  of  discipline. 
See,  also,  the  Lettre  sur  le  systfeme  penitentiaire,  par  M.  Demetz,  Counsciller  a  la 
cour  royale,  Paris,  1 837,  in  which  the  Philadelphia  plan  of  solitude  by  night  and  by 
day  is  ably  enforced ;  and  the  system  was  approved  of,  after  full  discussion  bj^the 
Conseil  General  du  Departement  de  la  Seine,  October  20th,  1837.  But  notmthstand- 
ing  all  this  sanction,  it  would  seem  that  competent  persons  of  experience  have  raised 
a  doubt  as  to  the  good  effects  of  total  and  absolute  solitary  confinement  by  day  and 
night,  in  consequence  of  its  deleterious  effects  upon  the  body  and  mind  of  the  pris- 
oner. Doctor  Lieber  distinguishes  the  one  system  as  the  Auburn  or  silent  ^stem, 
and  the  other  as  the  Pennsylvania  separate  or  eremitic  system.  The  Boston  Prison 
Discipline  Society  has  been  a  strenuous  and  able  advocate  of  the  Auburn  or  congre- 
gate system,  in  opposition  to  the  Pennsylvania  or  separate  system.  On  the  other 
hand,  Miss  D.  L.  Dix,  in  her  "  Remarks  on  Prisons  and  Prison  Discipline  in  the 
United  States,"  1845,  after  a  thorough  review  of  the  penitentiaries  in  the  United 
States,  gives  her  opinion  in  favor  of  the  superior  efficacy  of  the  separate,  as  distin- 
guished from  the  congregate  system,  upon  the  morals  of  the  convicts.  The  work  is 
written  with  great  good  sense  and  knowledge  of  facts,  and  with  admirable  temper 
and  candor.  The  Pennsylvania  or  separate  system,  by  which  the  convicts  are  kept 
separate  from  each  other  not  only  at  night,  but  by  day,  when  at  hard  labor,  is  the  one 
now  prevalent  in  Europe,  and  it  has  high  authorities,  both  in  Europe  and  America,  in 
its  favor.  The  plan  is  seclusion  from  associates  by  day,  accompanied  by  manual 
labor,  with  moral  and  religious  instruction,  and  solitary  confinement  at  night.  The 
subject  of  penal  laws' is  replete  with  difficulties.  It  is  understood,  in  England,  that 
transportation,  as  a  punishment  and  discipline,  has  been  a  failure,  either  as  means 
to  deter  from  crime,  or  to  reform  the  convicts.  In  a  report  made  in  the  English 
House  of  Commons  in  1838,  it  was  stated,  that  instead  of  reforming  it  had  a  corrupt- 
ing influence,  and  was  continually  enlarging  the  Australian  territories  by  colonists, 
most  thoroughly  depraved,  as  respected  both  the  character  and  degree  of  their  vicious 
propensities.  If  this  be  so,  the  grievance  was  most  alarming,  for  in  Great  Britain 
about  5,000  persons  annually  undergo  the  sentence  of  transportation.  But  great 
and  most  commendable,  and  apparently  judicious  amendments  and  improvements 
were  made  by  the  British  government  in  1842,  to  meliorate  the  condition  of  convict 
discipline  in  Van  Dieman's  Land  and  Norfolk  Island.  See  the  able  and  interesting 
Dispatches  of  Lord  Stanley,  Secretary  of.  State  for  the  Home  Department,  to  Sir 
John  Franklin,  Lieutenant-Governor  of  Van  Dieman's  Land,  published  by  order  of 
the  House  of  Commons,  April,  1 843.  It  appears  that  1,000  convicts  are  sent  annu- 
ally from  Great  Britain  to  Norfolk  Island  in  Australia,  and.  the  number  of  convicts 
resident  there  is  not  usuaUy  above  3,000.  That  8,000  convicts  are  employed  in  labor 
in  Van  Dieman's  Land.  The  course  of  discipline  is,  that  every  convict  is  subject  to  suc- 
cessive stages  of  punishment,  decreasing  in  rigor  at  each  successive  step,  unless  the 
transit  to  a  less  severe  ptmishment  be  withheld,  owing  to  misconduct  in  the  convict ; 
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and  the  terrors  of  the   penal  code,  and  while  it  is   equally 
guarded  from  unjust  and  tyrannical  proceedings  on  the  part  of 


(1.)  Detention  at  Norfolk  Island  four  years;  (2.)  The  probationary  gang  removed  to 
"Van  Dieman's  Land  and  kept  at  labor  two  years;  (3.)  The  probation  passes  five 
years;  (4.)  Tickets  of  leave;  (5.)  Pardons,  absolute  or  conditional.  Great  eflforts 
are  made  for  the  melioration  of  female  convicts,  and  600  of  them  annually  pass 
through  the  penitentiaries. 

In  the  case  of  wanton  and  malicious  mischief,  corporal  chastisement  seems  to  be 
deemed  a  suitable  punishment  in  whole  or  in  part  in  the  adoption  of  means  to  prevent 
it.  Thus,  for  the  better  protection  of  works  of  art,  and  of  scientific  and  literary  col- 
lections, the  statute  of  8  and  9  Victoria,  ch.  44,  declares  that  such  trespassers  shall 
be  subjected  to  six  months  imprisonment  with  hard  labor,  and  with  the  wholesome  disci- 
pline of  one,  two,  or  three  whippings. 

It  appears  now  (1847)  to  be  the  policy  of  the  British  government  to  qualify  or 
abolish  transportation  to  Austraha,  or  to  any  British  settlement  more  distant  than 
Gibraltar  or  the  Bermudas,  where  the  hulk  system,  as  it  exists  atWoolwich,  is  in  op- 
eration, and  to  substitute  for  the  present  "{lunishment  reformatory  establishments,  or 
^  preparatory  period  of  punishment,  and  a  subsequent  system  of  compulsory  labor, 
and  that  no  released  convict  shall  be  permitted  to  remain  thereafter  in  the  United 
Kingdom.  Some  modification  of  that  kind  has  been  suggested  as  a  substitute  for 
transportation,  though  with  the  preservation  of  transportation  to  a  qualified  degree. 
•  There  were,  as  early  as  1834,  sixteen  of  the  United  States,  viz:  Maine,  New  Hamp- 
shire, Vermont,  Massachusetts,  Connecticut,  New  York,  New  Jersey,  Pennsylvania, 
Maryland,  Virginia,  Kentucky,  Tennessee,  Georgia,  Ohio,  Indiana,  and  Illinois, 
besides  the  District  of  Columbia,  which  had  penitentiaries  or  state  prisons,  established 
and  supported  by  government.  The  system  is  extending  and  growing  better  in  this 
country  by  the  lights  of  experience,  and  in  1838  the  prisons  in  eight  or  nine  of  the 
states  had  become  a  source  of  revenue  to  the  public,  as,  the  earnings  of  the  convicts, 
by  their  labor,  left  a  clear  gain  above  all  expenses.  It  has  attracted  attention  in  Eu- 
rope, and  gentlemen  of  chai-acter  and  ability  from  Eogland,  France,  and  Prussia, 
have  visited  the  United  States,  under  the  auspices  of  their  respective  governments,  in 
order  to  inspect  our  prisons,  and  obtain  a  thorough  knowledge  of  the  plan,  discipline, 
and  effects  of  our  penitentiary  systems.  To  these  visits  we  are  indebted  for  the  inter- 
esting work  of  M.  M.  G.  de  Beaumont  et  A.  de  Tocqueville,  entitled  Du  Systfeme 
Pfenitentiaire  aux  Etats-Unis,  et  de  son  application  en  France,  Paris,  1833 ;  and  which 
has  been  translated,  with  notes,  by  Dr.  Francis  Lieber,  advantageously  known  to  the 
literary  world  as  the  editor  of  that  great  work,  the  Encyclopedia  Americana ;  also  for 
the  Report  of  William  Crawford,  Esq.,  on  the  Penitentiaries  of  the  United  States, 
presented  to  the  British  government,  and  ordered  to  be  printed  in  March,  1835. 
His  appendix  to  this  report  contains  an  extraordinary  and  very  valuable  mass  of 
facts  and  details  on  the  subject,  collected  with  great  industry  and  care,  and  accompa- 
nied with  excellent  plans  of  our  principal  state  penitentiaries.  The  whole  work  is 
very  instructive,  and  ought  to  be  repubUshed  in  this  country.  The  French  visitants 
collected  also  documentary  and  statistical  matter  relative  to  our  state  prisons,  amount- 
ing to  six  volumes  in  folio,  which  have  not  been  published,  but  were  deposited  in  the 
office  of  the  minister  of  commerce  and  public  works  at  Paris. 

Doctor  Julius,  a  learned  professor  at  Berlin,  in  Prussia,  under  the  direction  of  his 
government,  visited  the  United  States  on  the  same  errand  in  the  years  1834, 1835, 
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the  government  itself,  by  the  provisions  to  which  we  have  re- 
ferred, every  person  is  also  entitled  to  the  preventive  arm  of  the 
magistrate,  as  a  further  protection  from  threatening  or  impend- 
ing danger ;  and,  on  reasonable  cause  being  shown,  he  may 
require  his  adversary  to  be  bound  to  keep  the  peace.  If  vio- 
lence has  been  actually  offered,  the  offender  is  not  only  liable  to 
be  prosecuted  and  punished  on  behalf  of  the  state,  but  he  is 
bound  to  render  to  the  party  aggrieved  adequate  compensation 
in  damages,  (a)     The  municipal  law  of  our  own,  as  well  as  of 


and  1836 ;  and  in  1839,  his  work,  in  two  volumes,  on  the  Moral  Condition  of  the 
United  States,  was  published  at  Leipsic,  in  Germany,  and  the  second  volume  was 
wholly  occupied  with  the  subject  of  crime  and  punishment. 

In  1830,  a  bill  passed  the  English  House  of  Commons  abolishing  the  punishment 
of  death  for  forging,negotiable  securities ;  but  this  alteration  in  the  established  law 
was  rejected  by  a  large  majority  in  the  House  of  Lords. 

(a)  The  rule  or  measure  of  damages,  in  actions  at  law,  for  a  compensation  for  civil 
injuries  to  the  person,  or  property,  or  character,  has  been  recently  extensively  dis- 
cussed, and  with  superior  learning,  ability,  and  candor,  in  'i  A  Treatise  on  the  Meas- 
ure of  Damages,  by  Theodore  Sedgwick,  Esq.,  New  York,  1847,"  a  work  greatly 
wanted,  and  which,  from  its  intrinsic  merits,  will  recommend  itself  strongly  to  the 
patronage  of  the  profession.  The  general  rule  is,  that  if  a  case  be  free  from  fraud, 
malice,  wilful  negligence  or  oppression,  the  compensation  is  taken  strictly  for  the 
real  injury  or  actual  pecuniary  loss  to  the  party,  and  perhaps  the  natural  and  legal 
consequences  of  the  act  complained  of,  and  the  actual  costs  and  expenses  sustained. 
But  if  fraud,  malice  or  mala  mens  mingle  in  the  controversy,  the  claim  goes  beyond 
absolute  compensation,  and  punitive,  vindictive,  or  exemplary  damages,  by  way  of 
punishment  and  for  example's  sake,  seem  to  be  admitted  to  the  jurisprudence  of 
England  and  of  this  country.  This,  Mr.  Sedgwick  has  shown  by  numerous  cases 
from  2  Wils.  205.  3  Id.  18.  13  Meeson  and  W.  47.  1  Washington  C.  C.  U.  S.  E. 
152.  3  Johnson's  E.  56,  64.  14  Id.  352.  2  Mason's  E.  120.  10  N.  H.  E.  130. 
15  Conn.  E.  225,  267.  Story,  J.,  3  Wheaton,  546.  Baldwin,  J.,  1  Baldwin,  E.  138. 
The  learned  author  of  the  treatise  further  shows,  that  in  the  Scotch  courts  the  rule  of 
absolute  compensation  for  civil  injuries  is  adhered  to  without  converting  the  suit  into 
a  matter  of  punishment,  or  going  beyond  compensatory  damages ;  and  this  seems 
to  be  the  sounder  rule  in  the  opinion  of  Mr.  Metcalf  and  Professor  Greenleaf,1he 
eminent  jurists  to  whom  Mr.  Sedgwick  refers,  while  he  frankly  gives  his  own  reasons 
for  what  he  deems  the  Tjetter  conclusion  in  the  English  and  American  law.  It  fol- 
lows necessarily  that,  except  in  matters  of  contract,  the  amount  of  damages,  when 
bad  passion  or  motives  are  intermixed,  must  be  left  to  the  sound  discretion  of  a  jury, 
to  be  exercised  according  to  the  circumstances,  and  under  the  wise  superintendence 
of  the  court.  See  Measure  of  Damages  by  Sedgwick,  pp.  27-46,  pp.  75,  76,  and 
ch.  3,  and  ch.  18  of  that  treatise.  But  in  cases  of  loss  without  aggravation  or  int«n- 
tional  wrong,  the  law  confines  itself  to  a  complete  indemnity,  without  adding  exem- 
plary damages,  or  estimated  profits,  or  remote  consequences.  2  Dallas,  303.  2 
Wheaton,  327.  3  Id.  546.  17  Pick.  543.  2  Taunt.  314.  23  Wendell,  425.  Sedg- 
wick's Treatise,  pp.  89-93.    It  is  diificult  to  deduce  any  precise  measure  of  damages 
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every  other  country,  has  likewise  left  with  individuals  the  exer- 
cise of  the  natural  right  of  self-defence,  in  all  those  cases  in 
which  the  law  is  either  too  slow  or  too  feeble  to  stay  the  hand 
of  violence,  (a)  ^  Homicide  is  justifiable  in  every  case  in  which 
it  is  rendered  necessary  in  self-defence,  against  the  person  who 
comes  to  commit  a  known  felony  with  force  against  one's  per- 
son, or  habitation,  or  against  the  person  of  those  who  stand 
near  in  domestic  relations,  (b)  The  right  of  self-defence  in 
these  cases  is  founded  on  the  law  of  nature,  and  is  not,  and 
cannot  be  superseded  by  the  Taw  of  society.  In  those  instances, 
says  Sir  Michael  Foster,  the  law,  with  great  propriety,  and  in 
strict  justice,  considers  the  individual  to  be  under  the  protection 
of  the  law  of  nature.  There  are  some  important  distinctions 
on  this  subject,  between  justifiable  and  excusable  homicide, 
and  manslaughter  and  murder,  which  it  does  not  belong  to  my 
present  purpose  to  examine ;  and  I  will  only  observe,  that 
homicide  is  never  strictly  justifiable  in  defence  *  of  a  pri-  *  16 
vate  trespass,  nor  upon  the  pretence  of  necessity,  when 


from  the  numerous  cases,  but  the  courts  have  iu  these  cases  discountenanced  the  idea 
of  speculative  or  remote  damages,  though  it  is  impossible  to  ascertain  any  certain  rule 
from  the  numerous  cases  which  remarkably  illustrate  "  the  oscillations  of  the  judicial 
pendulum."  The  numerous  cases  under  the  head  of  remote  and  consequential  dam- 
ages, are  most  industriously  collected  by  Mr.  Sedgwick  in  the  3d  chapter  of  his 
treatise,  and  to  that  I  must  refer  the  student.  In  the  Law  Reporter,  Boston,  No.  9, 
April,  1847,  there  is  an  elaborate  review  of  the  cases  in  matters  of  tort  on  the  subject 
of  exemplary  damages,  endeavoring  to  show  that  the  decisiotis  do  not,  on  a  strict 
examination  and  construction  of  the  language  of  them,  amount  to  authorities  for 
going  beyond  compensatory  damages.  On  this  subject  it  appears  to  me  that  the  con- 
clusions in  Mr.  Sedgwick's  treatise  are  well  warranted  by  the  decisions,  and  that  the, 
attempt  to  exclude  all  consideration  of  the  malice,  and  wickedness,  and  wantonness  of 
the  tort,  in  estimating  a  proper  compensation  to  the  victim,  is  impracticable,  visionary, 
and  repugnant  to  just  feelings  of  social  sympathy.  In  trespass,  when  the  party  wan- 
tonly violates  the  law,  "  the  jury  should  not  be  sparing  in  the  damages."  Lord 
Abinger,  1  Meeson  &  Welsby,  342.^ 

(a)   See  infra,  p.  340,  note. 

(6)  Hawk.  P.  C.  b.  1,  ch.  sec.  21.    Foster's  Discourse  of  Homicide,  273,  274. 


1  See  an  able  essay  on  the  Law  of  Homicide,  in  the  North  American  Eeview  for  Janu- 
ary, 1851.  It  is  understood  to  have  been  written  by  Professor  Parker,  of  the  Law  School 
of  Harvard  University,  lately  the  able  chief  justice  of  New  Hampshire. 

2  Kendall  ».  Stone,  2  Sandf.  (Law)  R.  266. 
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the  party  is  not  free  from  fault  in  bringing  that  necessity  upon 
himself,  (a) 

(2.)   Of  slcmder  and  libels. 

As  a  part  of  the  right  of  personal  security,  the  preservation 
of  every  person's  good  name  from  the  vile  arts  of  detraction  is 
justly  included.  The  laws  of  the  ancients,  no  less  than  those 
of  modern  nations,  made  private  reputation  one  of  the  objects 
of  their  protection.  The  Roman  law  took  a  just  distinction 
between  slander  spoken  and  written ;  and  the  same  distinction 
prevails  in  our  law,  which  considers  the  slander  of  a  private 
person  by  words,  in  no  other  light  than  a  civil  injury,  for  which 
a  pecuniary  compensation  may  be  obtained,  (b)  The  injury 
consists  in  falsely  and  maliciously  charging  another  with  the 
commisssion  of  some  public  offence  criminal  in  itself,  and  in- 
dictable, and  subjecting  the  party  to  an  infamous  punishment, 
or  involving  moral  turpitude,  or  the  breach  of  some  public  trust, 
or  with  any  matter  in  relation  to  his  particular  trade  or  voca- 
tion, and  which,  if  true,  would  render  him  unworthy  of  em- 
ployment ;  or,  lastly,  with  any  other  matter  or  "thing  by  which 
special  injury  is  sustained,  (c) '     But  if  the  slander  be  commu- 


(a)  Hawk.  P.  C.  b.  1,  ch.  28,  sec.  22,  23.  In  The.  State  v.  Morgan,  3  Iredell,  N. 
C.  Eep.  186,  193,  it  was  declared,  that  killing  a  person  to  prevent  a  mere  trespass  on 
his  property,  whether  the  trespass  could  or  could  not  be  otherwise  prevented,  is 
murder. 

(6)  Potter's  Greek  Antiq.  vol.  i.  p.  179.  Halhed's  Gentoo  Code,  182.  Cicero  de 
Eepublica,  lib.  4.  Tacit.  Ann.  lib.  1,  ch.  72.  Hor.  Epist.  b.  2,  Ep.  1,  52.  Aul.  Gel. 
b.  3,  ch.  3.  Inst.  4,  4,  1 .  3  Johnson's  Cases,  382,  note ;  where  the  reporter,  with 
great  learning  and  accuracy,  has  collected  the  material  provisions  in  the  Roman  law 
on  the  subject.  Since  the  publication  of  that  note,  the  view  of  the  law  of  defamation 
among  the  ancients  has  been  extensively  considered  in  Holt's  Law  of  Libel,  b.  1,  ch.  1 . 
See,  also,  the  excellent  Preliminary  Discourse  to  Mr.  Starkie's  treatise  on  slander 
and  libel ;  in  which  illustrations  are  drawn  from  the  Eoman  and  the  Scotch  laws,  and 
the  necessity  of  legal  restraints  upon  slanderous  and  libellous  attacks  on  the  character 
of  individuals  is  clearly  enforced  with  strong  sense  and  learning,  and  with  great  beauty 
and  simplicity. 

(c)  Brooker  v.  Coffin,  5  Johns.  Kep.  188. .  Spencer,  Ch.  J.,  in  Van  Ness  v.  Hamil- 

1  But  certain  words  are  actionable  in  Hiemaelves,  without  showing  other  special  damage 
than  that  they  deeply  wound  the  feelings,  and  bring  the  party  charged  into  contempt  and 
disgrace.    Malone  v.  Stewart,  15  Ohio,  R.  319.    Watson  v.  McCarthy,  2  Kelly,  R.  B7. 

There  may  also  be  slander  of  title  to  property;  which  consists  in  falsely  and  maliciously 
denying  the  plaintiff's  title,  whereby  he  suffers  some  injury.  Kendall  v.  Stone,  2  -Sandf. 
(Law)  Eep.  269. 
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nicated  by  pictures,  or  signs,  or  writing,  or  painting,  it  is  calcu- 
lated to  have  a  wider  circulation,  to  make  a  deeper  impression^ 
and  to  become  proportionably  more  injurious.  Expressions 
which  tend  to  render  a  man  ridiculous,  or  degrade  him  in  the 
esteem  and  opinion  of  the  world,  would  be  libellous  if  printed, 
though  they  would  not  be  actionable  if  spoken,  (a)  A 
libel,  as  applicable  to  individuals,  has  been  *weU  de-  *17 
fined  (b)  to  be  a  malicious  publication,  expressed  either  in 
printing  or  writing,  or  by  signs  or  pictures,  tending  either  to 
injure  the  memory  of  one  dead,  or  the  reputation  of  one  alive, 
and  expose  him  to  public  hatred,  contempt,  or  ridicule.  A 
malicious  intent  towards  government,  magistrates,  or  individ- 
uals, and  an"  injurious  or  oiTensive  tendency,  must  concur  to 
constitute  the  libel.  It  then  becomes  a  grievance,  and  the  law 
has  accordingly  considered  it  in  the  light  of  a  public  as  well  as 
a  private  injury,  and  has  rendered  the  party  not  only  liable  to  a 
private  suit  at  the  instance  of  the  party  libelled,  but  answerable 
to  the  state  by  indictment,  as  guilty  of  an  offence  tending  di- 
rectly to  a  breach  of  the  public  peace,  (c) 


ton,  19  Johnson,  367.  McCuen  ads.  Ludlum,  2  Harrison's  N.J.  Eep.  12.  In  Indiana, 
charging  by  words  a  female  with  incest,  fornication,  adultery,  or  whoredom,  is  made 
actionable  without  showing  special  damages.     R.  Statutes  of  Indiana,  1838,  p.  452.1 

(a)  Villers  v.  Monsley,  2  Wils.  Eep.  403.  Woodard  v.  Dowsing,  2  Mann.  &  Ryl. 
Eep.  74.  Levy  «  Milne,'  12  J.  B.  Moore's  Eep.  418.  Clement  v.  Chivis,  9  Barn.  & 
Cress.  174.  Lord  Churchill  u.  Hunt,  1  Chitty's  Eep.  480.  Cooper  v.  Greeley,  1 
Denio,  347.  Clark  v.  Binney,  2  Pick.  113.  Starkie  on  Slander,  by  Wendell,  vol.  i. 
169.  The  law  implies  malice,  if  the  publieatiou  charges  an  individual  with  an  indict- 
able offence,  or  exposes  him  to  hatred,  ridicule,  or  contempt.  Mr.  Hamilton,  in  his 
argument  in  the  case  of  The  People  v.  Croswell,  3  Johns.  Cases,  354,  submitted  the 
following  definition  pf  a  libel,  in  its  most  comprehensive  sense,  as  being  "  a  censorious 
or  ridiculing  writing,  picture,  or  sign,  made  with  a  mischievous  and  malicious  intent 
towards  government,  magistrates,  or  individuals."  This  definition  of  a  libel  was 
adopted  by  the  court  in  the  People  v.  Croswell,  3  Johns.  Cases,  354,  and  approved  of 
by  the  court  in  Steele  v.  Southwick,  9  Johns.  Eep.  215. 

(6)  4  Mass.  Eep.  168.  2  Pickering's  Eep.  115.  2  Humphrey's  Eep.  512.  5  Bin- 
ney, 340.    3  Harrington's  Eep.  407. 

(c)  1  Hawk.  P.  C.  b.  1,  ch.  73.  Poster  v.  Commonwealth,  8  Watts  &  Serg.  77. 
The  malicious  and  unauthorized  publication  of  any  part  of  a  letter,  wilfully  opened 


1  In  Virginia,  all  words  which  from  their  usual  construction  and  common  acceptation 
are  construed  as  insults,  and  tend  to  violence  and  breach  of  the  peace,  are  made  actionable ; 
and  no  demurrer  shall  preclude  a  jury  from  passing  thereon.    Code  of  Va.  ch.  148. 
53* 
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But  though  the  law  be  solicitous  to  protect  every  man  in  his 
fair  fame  and  character,  it  is  equally  careful  that  the  liberty  of 
speech,  and  of  the  press,  should  be  duly  preserved.  The  liberal 
communication  of  sentiment,  and  entire  freedom  of  discussion, 
in  respect  to  the  character  and  conduct  of  public  men,  and  of 
candidates  for  public  favor,  is  deemed  essential  to  the  judicious 
exercise  of  the  right  of  suffrage,  and  of  that  control  over  their 
rulers,  which  resides  in  the  free  people  of  the  United  States. 
It  has,  accordingly,  become  a  cdnstitutional  principle  in  this 
country,  that  "  every  citizen  may  freely  speak,  write,  and  publish 
his  sentiments,  on  all  subjects^  being  responsible  for  the  abuse 
of  that  right,  and  that  no  law  can  rightfully  be  passed  to  restrain 
or  abridge  the  freedom  of  speech  or  of  the  press."' 

The  law  of  England,  even  under  the  Anglo-Saxon  line  of 

princes,  took  severe  and  exemplary  notice  of  defamation 
*  18     as  *  an  offence  against  the  public  peace  ;  (a)  and  in  the 

time  of  Henry  TIL,  Bracton  (b)  adopted  the  language  of 
the  Institutes  of  Justinian,  and  held  slander  and  libellous  writ- 
ings to  be  actionable  injuries.  But  the  first  private  suit  for 
slanderous  words  to  be  met  with  in  the  English  law,. was  in  the 
reign  of  Edward  III.,  and  for  the  high  offence  of  charging  another 
with  a  crime  which  endangered  his  life,  (c)  The  mischiefs  of 
licensed  abuse  were  felt  to  be  so  extensive  and  so  incompatible 
with  the  preservation  of  peace,  that  several  acts  of  parliament, 
known  as  the  statutes  de  scandalis  magnatum,  were  passed  to 
suppress  and  punish  the  propagation  of  false  and  malicious 
slander,  {d)  They  are  said  to  have  been  declaratory  of  the 
common  law,  (e)  and  actions  of  slander  were  slowly  but  grad- 
ually multiplied  between  the  time  of  Edward  III.  and  the  reign 
of  Elizabeth,  (/)  when  they  had  become  frequent.  The  remedy 
was  applied  to  a  variety  of  cases  ;  and  in  a  private  action  of 


by  a  person  to  whom  it  was  not  addressed,  or  the  wilfully  opening  or  reading  the 
same  by  any  such  person  not  authorized  so  to  do,  is  declared  to  be  a  misdemeanor. 
New  York  Revised  Statutes,  vol.  ii.  p.  695,  sec.  27,  28. 

(a)  2  Inst.  227. 

(b)  Lib.  3,  De  Actionibus,  ch.  iv. 

(c)  30  Ass.  29.    Eeeves,  History  of  the  EngUsh  Law,  vol.  iii.  p.  90. 

(d)  Statutes  of  3  E.  I.,  2  E.  H.,  and  12  B.  II. 

(e)  2  Mod.  Eep.  161,  165. 
(/)  4  Co.  12-20. 
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slander  for  damages,  and  even  in  the  action  of  scandalum  mag- 
natum,  the  defendant  was  allowed  to  justify,  by  showing  the 
truth  of  the  fact  charged ;  for  if  the  words  were  true,  it  was 
then  a  case  of  damnum  absque  injuria,  according  to  the  just 
opinion  of  Paulus,  in  the  civil  law.  (a)  But  in  the  case  of  a 
public  prosecution  for  a  libel,  it  became  the  established  prin- 
ciple of  the  English  law,  as  declared  in  the  court  of  star  chamber 
about  the  beginning  of  the  reign  of  James  I.,  (b)  that  the  truth 
of  the  libel  could  not  be  shown  by  way  of  justification,  because, 
whether  true  or  false,  it  was  equally  dangerous  to  the 
public  peace.  The  same  *  doctrine  remains  in  England  *  19 
to  this  day  unshaken,  and  in  the  case  of  The  King  v.  Bu/r- 
dett,  (c)  it  was  held  that  where  a  libel  imputes  to  others  the 
commission  of  a  triable  crime,  the  evidence  of  the  truth  was  in- 
admissible, and  that  the  intention  was  to  be  collected  from  the 
paper  itself,  unless  explained  by  the  mode  of  publication,  or 
other  circumstances ;  and  that  if  the  contents  were  likely  to  pro- 
duce mischief,  the  defendant  must  be  presumed  to  intend  that 
which  his  act  was  likely  to  produce.  "  The  liberty  of  the  press," 
as  one  of  the  judges  in  that  case  observed,  "cannot  impute 
criminal  conduct  to  others,  without  violating  the  right  of  char- 
acter, ^nd  that  right  can  only  be  attacked  in  a  court  of  justice, 
where  the  party  attacked  has  a  fair  opportunity  of  defending 
himself.  Where  vituperation  begins,  the  liberty  of  the  press 
ends."  Whether  the  rule  of  the  English  law  was  founded  on 
a  just  basis,  and  whether  it  was  applicable  to  the  free  press  and 
free  institutions  in  this  country,  has  been  a  question  extensively 
and  laboriously  discussed  in  several  cases  which  have  been 
brought  before  our  American  tribunals. 

In  the  case  of  T/ie  People  v.  Croswell,  (d)  which  came  before 
the  Supreme  Court  of  New  York  in  1804,  and  was  argued  at 

(a)  Dig.  47,  10,  18. 

(6)  De  Libellis  famosis,  5  Co.  125.  Hudson's  Treatise  on  the  Star  Chamber,  pub- 
lished in  2d  vol.  Collec.  Jurid. 

(c)  4  Bamew.  &.  Aid.  Rep.  95. 

(d)  3  Johns.  Cas.  337.  The  legislature  of  New  York,  in  April,  1805,  passed  a 
declaratory  law,  that  on  indictment  or  information  for  a  libel  the  jury  had  the  right 
to  determine  the  law  and  the  fact,  under  the  direction  of  the  court,  as  in  other  crim- 
inal cases ;  and  that  the  defendant  upon  the  trial  might  give  in  evidence,  in  his 
defence,  the  truth  of  the  matter  contained  in  the  publication.  The  act  as  to  the 
former  part  of  it  was  taken  from  the  Bngligh  statutes  of  32  Geo.  III.  c.  60.     See,  also, 
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the  bar  with  very  great  ability,  the  court  were  equally  divided 
in  opinion  on  the  point,  whether,  on  an  indictment  for  a  libel,  the 
jury  had  a  right  to  determine  the  law  and  the  fact  under  the 
direction  of  the  court,  as  in  other  criminal  cases,  and  whether 
the  defendant  was  entitled  to  give  in  evidence  to  the  jury  the 
truth  of  the  charges  contained  in  the  libel.  In  the  Court  of 
Appeals  in  South  Carolina,  in  1811,  the  court  unanimously  de- 
cided, in  the  case  of  The  State  v.  Lehre,  [a)  that  by  the  English 
common  law  it  was  settled,  on  sound  principles  of  policy  derived 
from  the  civil  law,  that  the  defendant  had  no  right  to  justify  the 

libel  by  'giving  the  truth  of  it  in  evidence.  The  court,  in 
*  20   the  learned  *  and  able  opinion  which  was  delivered  in  that 

case,  considered  that  the  law,  as  then  declared,  was  not 
only  the  law  of  England,  but  probably  the  law  of  all  Europe, 
and  most  of  the  free  states  of  America.  The  same  question 
has  been  frequently  discussed  in  Massachusetts.  In  the  case 
of  The  Commonwealth  v.  Chase,  (b)  in  1808,  it  was  decided  that 
the  publication  of  a  libel  maliciously,  and  with  intent  to  defame, 
was  clearly  a  public  offence,  whether  the  libel  be  true  or  not; 
and  the  rule  was  held  to  be  founded  on  sound  principles,  indis- 
pensable to  restrain  aU  tendencies  to  breaches  of  the  peace,  and 
to  private  animosity  and  revenge.  The  essence  of  the  ©ffence 
consisted  in  the  malicious  intent  to  defame  the  reputation  of 
another ;  and  a  man  may  maliciously  publish  the  truth  against 
another  with  the  intent  to  defame  his  character,  and  if  the  pub- 
lication be  true,  the  tendency  of  the  publication  to  inflame  the 
passions,  and  to  excite  revenge  is  not  diminished.  But  though 
a  defendant  on  an  indictment  for  a  libel  cannot  justify  himself 
for  publishing  the  libel,  merely  by  proving  the  truth  of  it,^  yet 

the  provision  on  this  subject  in  the  Amended  Constitution  of  New  York,  post,  p.  22. 
The  English  court  of  Q.  B.,  in  Baylis  v.  Lawrence,  11  Adolph.  &  Ellis,  920,  held  the 
practice  under  the  stat.  of  32  Geo.  III.  to  be,  that  the  judge  left  it  to  the  jury  to  say 
whether,  under  all  the  circumstances,  the  publication  amounted  to  a  libel.  The 
judge  may,  but  he  is  not  bound  to  give  his  opinion.  He  acts  in  his  discretion.  See, 
also,  Fairman  v.  Ives,  5  Bamew.  &  Aid.  642,  to  the  same  point. 

(a)  2  Rep.  Const.  Court,  (1st  series,)  p.  809. 

(6)  4  Mass.  Bep.  163.     State  v.  Burnham,  9  N.  H.  Rep.  34  S.  P. 

1  It  is  no  justification  of  a  libel  that  the  author  names  his  informant,  or  that  he  did  not 
expect  his  words  to  be  believed.  Johnston  v.  Lance,  7  IredeU,  E.  448.  Hatch  v.  Potter, 
2  Gil.  B.  725.   ' 
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he  may  repel  the  criminal  charge,  by  proving  that  the  publica- 
tion was  for  a  justifiable  purpose,  and  not  mahcious  ;  and  if  the 
purpose  be  justifiable,  the  defendant  may  give  in  evidence  the 
truth  of  the  words,  when  such  evidence  will  tend  to  negative 
the  malicious  intent  to  defamfe.  (a)  The  same  question  was 
again  agitated  and  discussedi before  the  same  court,  in  1825,  in 
the  case  of  The  Commonwealth  v.  Blamding,lb)  and  the  court 
strongly  enforced  the  doctrine  of  the  forrher  case,  that,  as  a  gen- 
eral rule,  the  truth  of  the  libel  was  not  admissible  in  evidence 
upon  the  trial  of  the  indictment ;  and  this  principle  of  the  com- 
mon law  was  declared  to  be  founded  in  common  sense  and 
common  justice,  and  prevailed  in  the  code  of  every  civilized 
country.  It  was  further  held,  that  whether  in  any  particular 
case  such  evidence  be  admissible,  was  to  be  determined 
*  by  the  court ;  and  if  admissible,  then  the  jury  were  to  *  21 
determine  whether  the  publication  was  made  with  good 
motives  and  for  justifiable  ends.  The  same  rule,  that  the  truth 
cannot  be  admitted  in  evidence  on  indictment  for  a  Mbel,  though 
it  may  be  in  a  civil  suit  for  damages,  has  been  adjudged  in 
Louisiana;  (c)  and  the  weight  of  judicial  authority  undoubtedly 
is,  that  the  English  common-law  doctrine  of  libel  is  the  com- 
mon-law doctrine  in  this  country,  in  all  cases  in  which  it  has 
not  been  expressly  controlled  by  constitutional  or  legislative 
provisions.  The  decisions  in  Massachusetts  and  Louisiana 
were  made  notwithstanding  the  constitution  of  the  one  state 
had  declared,  that  "  the  liberty  of  the  press  ought  not  to  be 


• 

(a)  Giving  the  name  of  the  author  to  oral  slander  at  the  time  of  its  repetition  is  no 
justification,  in  this  country,  in  an  action  of  slander.  Mapes  v.  Weeks,  4  Wendell's 
Eep.  659.  Inman  v.  Foster,  8  Id.  602.  Dole  v.  Lyon,  10  Johns.  Kep.  447.  Treat 
V.  Browning  and  wife,  4  Conn.  Rep.  408.  This  seems  to  be  the  better  opinion  also 
of  Mr.  Starkie,  in  his  Treatise  on  Slander  and  Libel,  vol.  i.  300,  Wendell's  ed.  1843 ; 
and  of  English  judges  in  the  more  recent  cases.  Holroyd,  J.  and  Best,  J.,  in  Lewis 
V.  Walter,  4  B.  &  Aid.  613-615.  Best,  Ch.  J.,  in  De  Crespigny  v.  Wellesley,  5  Bing- 
ham, 392.  Though  it  was  otherwise  in  England  until  recently.  Davis  v.  Lewis, 
7  Term  Kep.  17.  Maitland  v.  Golduey,  2  East,  426,  and  so  held  in  S.  Carolina,  in 
Miller  v.  Kerr,  2  M'Cord's  Rep.  285.  Nor  is  it  any  defence,  either  in  England  or 
America,  in  an  action  for  ji  libel.  Dole  v.  Lyon,  ut  supra.  Runkle  v.  Meyer, 
3  Yeates's  Penn.  Rep.  518.  See  Wendell's  edition  of  Starkie  on  Libel,  Int.  24,  and 
vol.  i.  301,  note. 

(6)  3  Pick.  Eep.  304. 

(c)  Territory  v.  Nugent,  Christy's  Dig.  of  Louisiana  Decisions,  tit.  Ev.  No.  161. 
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restrained,"  and  that  the  other  had  said  that  "every  citizen 
might  freely  speak,  write,  and  print  on  any  subject,  being  re- 
sponsible for  the  abuse  of  that  liberty."  Those  decisions  went 
only  to  control,  the  malicious  abuse  or  licentiousness  of  the 
press,  and  that  is  the  most  effectual  way  to  preserve  its  freedom 
in  the  genuine  sense  of  the  constitutional  declarations  on  the 
subject.  WithouJ  such  a  check,  the  press,  in  the  hands  of  evil 
and  designing  men,  would  become  a  most  formidable  engine, 
and  as  mighty  for  mischief  as  for  Ifood.  Since  the  decision  in 
1825,  the  legislature  of  Massachusetts  have  interposed,  and  by 
an  act  passed  in  March,  1827,  have  allowed  the  truth  to  be 
given  in  evidence  in  aU  prosecutions  for  libels,  but  with  a  pro- 
viso that  such  evidence  should  not  be  a  justification,  unless  it 
should  be  made  satisfactorily  to  appear  upon  the  trial,  that  the 
matter  charged  as  libellous  was  published  with  good  motives 
and  for  justifiable  ends. 

The  constitutions  of  several  of  the  United  States  have  made 
special  provision  in  favor  of  giving  the  truth  in  evidence  in 
public  prosecutions  for  libels.  In  the  \;onstitutions  of  Pennsyl- 
vania, Delaware,  Tennessee,  Kentucky,  Ohio,  Indiana, 
*  22  *  and  Illinois,  it  is  declared,  that  in  prosecutions  for  libels 
on  men  in  respect  to  their  public  ofiicial  conduct,  the 
truth  may  be  given  in  evidence,  when  the  matter  published 
was  proper  for  public  information,  (a)  In  the  constitutions  of 
Mississippi  and  Missouri,  the  extension  of  the  right  to  give  the 
truth  in  evidence  is  more  at  large,  and  applies  to  all  prosecu- 
tions or  indictments  for  libels,  without  any  qualifications  an- 
nexed in  restraint  of  the  privilege*;  and  an  act  of  the  legislature 
of  New  Jersey,  in  1799,  allowed  the  same  unrestricted  privilege. 
The  legislature  of  Pennsylvania,  in  1809  (b)  went  far  beyond 
their  own  constitution,  and  declared  by  statute,  that  no  person 
should  be  indictable  for  a  publication  on  the  official  conduct  of 
men  in  public  trust;  and  that  in  aU  actions  or  criminal  prosecu- 
tions for  libel,  the  defendant  might  plead  the  truth  in  justifica* 
tion,  or  give  it  in   evidence.     The  decision  of  the  Court  of 


(a)  In  Tennessee,  the  truth  is  as  much  an  absolute  justification  on  indictment  as  in 
actions  for  libels.     Statute,  1805,  ch.  6. 

(6)  Commonwealth  v.  Duane,  1  Binney's  Eep.  601. 
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EiTors  of  New  York,  in  Thorn  v.  Blanchard,  {a)  carried  the  tole- 
ration of  a  libellous  publication  as  a  privileged  communication 
to  as  great  an  extent  as  the  Pennsylvania  law ;  for  it  appeared 
to  be  the  doctrine  of  a  majority  of  the  court,  that  where  a  per- 
son petitioned  the  council  of  appointment  to  remove  a  public 
officer  for  corruption  in  office,  public  policy  would  not  permit 
the  officer  libelled  to  have  any  redress  by  private  action,  whether 
the  charge  was  true  or  false,  or  the  motives  of  the  petitioner  in- 
nocent or  malicious.  The  English  law  on  this  point  seems  to 
be  founded  in  a  juster  policy.  Petitions  to  the  king,  or  to  par- 
liament, or  to  the  secretary  at  war,  for  the  redress  of  any  griev- 
ance, are  privileged  communications,  and  not  actionable  libels, 
provided  the  petition  be  made  in  good  faith,  and  the  privilege 
be  not  abused ;  but  if  it  appear  that  the  communication  was 
made  maliciously,  and  without  probable  cause,  the  pretence, 
under  which  it  is  made,  aggravates  the  case,  and  an  action 
lies,  {b)  The  constitution  of  New  York,  as  amended  in 
1821,  is  a  little  varied  in  its  language  *  from  those  pro-  *  23 
visions  which  have  been  mentioned,  and  is  not  qiiite  so 


(a)  5  Johns.  Eep.  508. 

(6)  Fairman  v.  Ives,  5  Bam.  &  Aid.  Eep.  642.  Best,  J.  Woodward  v.  Lander, 
6  Carr.  &  Payne's  Kep.  548.  -  All  communications  made  in  the  discharge  of  duty, 
public  or  private,  legal  or  moral,  are  in  England,  if  made  honestly  and  without 
malice,  protected ;  as,  for  instance,  in  speaking  or  writing  respecting  candidates  for 
office,  or  giving  answers  to  confidential  inquiries,  or  fair  criticism  on  the  productions 
of  an  author.  Duneombe  v.  Daniell,  8  Carr.  &  Payne,  222.  Warr  v.  Jolly,  6  Id. 
497.  Harwood  v.  Astley,  1  B.  &  Puller,  47.  Starkie  on  Slander,  vol.  i.  Prel.  Dis- 
course, 83,  84.  "Vol.  i  262-267.  Sir  John  Carr  v.  Hood,  1  Camp.  N.  P.  354,  n. 
Soane  v.  Knight,  1  Moody  &  Malkin,  74.  Starkie,  ut  sup.  pp.  269-288-290.  Amer. 
edit.  Privileged  communications  are  those  made  by  counsel  and  others  in  the  regular 
course  of  justice ;  but  to  be  protected,  they  must  be  pertinent  and  material  to  the 
matter  in  controversy.  Gilbert  u.'The  People,  1  Denio,  41.  There  have  been  con- 
tradictory decisions  in  America  on  the  subject  of  privileged  communications ;  but  the 
cases  of  Mayrant  v.  Richardson,  1  Nott  &  M'Cord^  347,  Commonwealth  v.  Clapp, 
4  Mass.  Eep.  163,  and  O'Donaghue  v.  M'Govem,  23  Wendell,  26.  The  State  v. 
Bumham,  9  N.  H.  Eep.  34,  are  in  conformity  with  the  English  rule,  and  this  is  the 
better  and  more  authoritative  American  doctrine.  See  Starkie  on  Slander  and  Libel, 
vol.  i.  172  and  219,  Amer.  edit.  1843,  note  by  Mr.  Wendell.  As  to  the  question  of 
probable  cause  on  indictments  for  a  malicious  prosecution,  it  was  settled  in  the  Ex- 
chequer Chamber  in  England,  on  error  from  the  Q.  B.,  that  it  was  the  province  of 
the  jury  to  decide  on  the  existence  of  I  acts,  and  for  the  court  to  determine  whether 
the  facts,  if  proved,  constituted  probable  cause.  Panton  v.  Williams,  2  Adolp.  &  Ellis, 
N.  S,  169. 
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latitudinary  in  its  indulgence  as  some  of  them.  It  declares, 
that  "  in  all  prosecutions  or  indictments  for  libels,  the  truth  may- 
be given  in  evidence  to  the  jury ;  and  if  it  shall  appear  to  the 
jury  that  the  matter  charged  as  libellous  is  true,  and  was  pub- 
lished with  good  motives  and  for  justifiable  ends,  the  party 
shaU  be  acquitted."  These  provisions  in  favor  of  giving  the 
truth  in  evidence,  are  to  be  found  only  in  those  constitutions 
which  have  been  promulgated  long  since  our  Revolution ;  and 
the  current  of  opinion  seems  to  have  been  setting  strongly,  not 
only  in  favor  of  erecting  barriers  against  any  previous  restraints 
upon  upon  publications,  (and  which  was'  aU  that  the  earlier 
sages  of  the  Revolution  had  in  view,)  but  in  favor  of  the  policy 
that  would  diminish  or  destroy  altogether  every  obstacle  or 
responsibility  in  the  way  of  the  publication  of  the  truth.  The 
subject  is  not  without  its  difficulties,  and  it  has  been  found  em- 
barrassing to  preserve  equally,  and  in  just  harmony  and  propor- 
tion, the  protection  which  is  due  to  character,  and  the  protection 
which  ought  to  be  afforded  to  liberty  of  speech  and  of  the  press. 
These  rights  are  frequently  brought  into  dangerous  collision, 
and  the  tendency  of  measures  in  this  country  has  been  to  relax 
too  far  the  vigilance  with  which  the  common  law  surrounded 
and  guarded  character,  while  we  are  animated  with  a  generous 
anxiety  to  maintain  freedom  of  discussion.  The  constitution 
of  New  York  makes  the  facts  in  every  possible  case  a  necessary 
subject  of  open  investigation ;  and  however  improper  or  unfit 
those  facts  may  be  for  public  information,  and  however  painful 
or  injurious  to  the  individuals  concerned,  yet  it  woiild  seem  that 
they  may,  in  the  first  instance,  be  laid  bare  before  the  jury. 
The  facts  are  to  go  to  them,  at  aU  events ;  for  the  jury  are  to 
determine,  as  it  shall  appear  to  them,  whether  the  motives  of  the 
libeUer  were  good,  and  his  end  justifiable. 

The  act  of  congress  of  the  14th  of  July,  1798,  made  it 
*24  an  *  indictable  offence  to  libel  the  government,  or  con- 
gress, or  the  President  of  the  United  States ;  and  made 
it  lawful  for  the  defendant,  upon  the  trial,  to  give  in  evidence  in 
his  defence,  the  truth  of  the  matter  contained  in  the  publication 
charged  as  a  libel.  This  act  was,  by  the  terms  of  it,  declaratory, 
and  was  intended  to  convey  the  sense  of  congress,  that  in  pros- 
ecutions of  that  kind  it  was  the  common  right  of  the  defendant 
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to  give  the  truth  in  evidence.  So,  the  case  of  The  People  v. 
Oroswell,  in  New  York,  was  followed  by  an  act  of  the  legis- 
lature, on  the  6th  of  April,  1805,  enacting  and  decta/rmg,  that  in 
every  prosecution  for  a  libel,  (and  which  included  public  and 
private  prosecutions,)  it  should  be  lawful  for  the  defendant  to 
give  in  evidence  in  his  defence  the  truth  of  the  matter  charged ; 
but  such  evidence  was  not  to  be  a  justification,  unless,  on  the 
trial,  it  should  be  made  satisfactorily  to  appear  that  the  matter 
charged  as  libellous  was  published  with  good  motives  and  for 
justifiable  ends,  and  this  was  the  whole  extent  of  the  doctrine 
which  had  been  claimed  in  favor  of  the  press  in  the  case  of  The 
People  V.  Oroswell. 

There  appears  to  have  been  some  contrariety  of  opinion  in 
the  English  books  on  this  point,  whether  a  defendant  in  a  pri- 
vate action  upon  a  libel  could  be  permitted  to  justify  the  charge 
by  pleading  the  truth.  But  the  prevailing  and  the  better  opin- 
ion is,  that  the  truth  may,  in  alL  cases,  be  pleaded  by  way  of 
justification,  in  a  private  action  for  damages,  arising  from 
written  or  printed  defamation,  as  well  as  in  an  action  for  slan- 
derous words,  (a)  The  ground  of  the  private  action  is  the 
injury  which  the  party  has  sustained,  and  his  consequent 
*  right  to  damages  as  a  recompense  for  that  injury ;  but  *  25 
if  the  charge,  in  its  substance  and  measure,  be  true  in 


(a)  Holt,  Ch.  J.,  11  Mod.  Rep.  99.  3  Blacks.  Com.  125.  BuUer's  N.  P.  8.  J' An- 
son V.  Stewart,  1  Term  Rep.  748.  1  Starkie  on  Slander  and  Libel,  Wendell's  edit. 
1842,  p.  210,  note.  In  Massachusetts,  a  statute  passed  in  March,  1827,  not  only  allows 
the  truth  to  be  pleaded  by  way  of  justification  in  all  actions  for  libels,  as  well  as  for 
oral  slander,  but  every  inference  to  be  drawn  from  such  a  plea  in  admission  of  the  fact 
of  publication,  or  of  malice,  if  the  plea  be  not  proved,  is  destroyed.  The  statute 
affords  facility  and  encouragement  to  the  plea.  This  statute  is  said  to  have  been 
passed  in  consequence  of  a  decision  of  the  Supreme  Court  of  Massachusetts,  in  the 
case  of  Jackson  v.  Stetson  and  wife,  15  Mass.  E.  48,  that  a  plea  of  justification,  ac- 
companying the  general  issue,  was  proof  of  the  speaking  of  the  words,  and  that  if  the 
defendant  failed  to  establish  it  by  proof,  the  plea  was  evidence  of  malice.  The  statute 
has  been  said  to  be  only  declaratory  of  the  common-law  rule,  and  it  is  undoubtedly 
just  and  true,  that  a  failure  to  prove  the  plea  of  justification  will  not  deprive  the  de- 
fendant of  the  right  of  adducing  such  evidence  in  mitigation  of  damages  under  the 
general  issue,  as  would  have  been  admissible  if  a  plea  of  justification  had  not  accom- 
panied it.  Starkie  on  Slander  and  Libel,  vol.  i.  Amer.  edit.,  1843.  Int.  by  Wendell, 
pp.  49-55.  Putting  a  plea  in  justification  of  a  charge,  and  failing,  is  evidence  of 
malice  and  aggravation  of  damages.  Warwick  v.  Poulkes,  12  Meeson  and  Welsby, 
507.    Matson  v'.  Buck,  5  Cowen,  499. 

VOL.  I.  54 
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point  of  fact,  the  law  considers  the.  plaintiff  as  coming  into  court 
without  any  equitable  title  to  relief.  And  yet  it  is  easy  to  be 
perceived,  that  in  the  case  of  libels  upon  private  character,  greater 
strictness  as  to  allowing  the  truth  in  evidence,  by  way  of  jus- 
tification, ought  to  be  observed  than  in  the  case  of  pubUc 
prosecutions ;  for  the  public  have  no  interest  in  the  detail  of 
private  vices  and  defects,  when  the  individual  charged  is  not  a 
candidate  for  any  public  trust ;  and  publications  of  that  kind 
are  apt  to  be  infected  with  mahce,  and  to  be  very  injurious  to 
the  peace  and  happiness  of  families.  If  the  libel  was  made  in 
order  to  expose  to  the  public  eye  personal  defects,  or  misfor- 
tunes, or  vices,  the  proof  of  the  truth  of  the  charge  would  rather 
aggravate  than  lessen  the  baseness  and  evil  tendency  of  the 
publication ;  and  there  is  much  justice  and  sound  policy  in  the 
opinion,  that  in  private  as  well  as  public  prosecutions  for  hbels, 
the  inquiry  should  be  pointed  to  the  innocence  or  malice  of  the 
publisher's  intentions.  The  tifuth  ought  to  be  admissible  in  evi- 
dence to  explain  that  intent,  and  not  in  every  instance  to  justify 
it.  (a)  The  guilt  and  the  essential  ground  of  action  for  defa- 
mation consists  in  the  malicious  intention  ;  and  when  the  mind 

is  not  in  fault,  no  prosecution  can  be  sustained.  (&)  On 
*  26     the  other  *  hand,  the  truth  may  be  printed  and  published 

maliciously,  and  with  an  evil  intent,  and  for  no  good  pur- 
pose, and  when  it  would  be  productive  only  of  private  misery, 
and  public  scandal  and  disgrace,  (c) 


(a)  Vinnius  in  Inst.  4,  4,  1.  Edin.  Review,  vol.  xxvii.  pp.  102,  142,  vol.  xxxvii. 
p.  207. 

(6)  We  have  a  remarkable  illustration  of  this  principle  in  a  decision  cited  by  Lord 
Coke,  when  at  the  bar,  and  arguing  the  case  of  Brook  v.  Montague,  (Cro.  Jac.  91.) 
A  preacher,  in  his  sermon,  recited  a  story  out  of  Fox's  Martyrology,  of  one  Green- 
wood, as  being  a  very  wicked  man  and  a  persecutor,  who  died  under  signal  visitations 
of  God's  displeasure.  The  preacher  intended  to  show,  by  that  example,  the  judg- 
ment of  Providence  upon  great  sinners  ;  but  he  was  totally  mistaken  as  to  the  fact, 
for  Greenwood  was  not  dead  nor  diseased,  but  present  at  the  preaching  of  the  sermon. 
He  brought  his  action  for  the  defamation ;  and  the  court  instructed  the  jury,  tjiat  the 
defendant,  having  read  and  delivered  the  words  as  matter  of  history,  and  without  any 
evil  intention,  was  not  liable  in  damages. 

(c)  Though  the  plaintiff,  in  an  action  for  a  libel,  makes  the  usual  but  unnecessary 
averment  in  the  declaration,  of  his  general  good  credit  and  character,  the  defendant 
cannot  go  into  proof  of  liis  general  bad  character,  by  way  of  mitigation  of  damages, 
or  in  support  of  averments  in  his  plea  to  that  effect.    Nor  can  the  plaintiff,  in  order 
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(3.)     Of  personal  liberty  cmd  security. 

1.  Writ  of  habeas  corpus.  The  right  of  personal  liberty  is 
another  absolute  right  of  individuals,  which  has  long  been  a 
favorite  object  of  the  English  law.  It  is  hot  only  a  constitu- 
tional principle,  as  we  have  already  seen,  that  no  person  shall 
be  deprived  of  his  liberty  without  due  process  of  law,  but  effect- 
ual provision  is  made  against  the  continuance  of  all  unlawful 
restraint  or  imprisonment,  by  the  security  o^  the  privilege  of  the 
writ  of  habeas  corpus. 

Every  restraint  upon  a  man's  liberty  is,  in  the  eye  of  the  law, 
an  imprisonment,  wherever  may  be  the  place,  or  whatever  may 
be  the  manner  in  which  the  restraint  is  effectied.  {a)     Whenever 

to  rebut  the  defence,  go  into  evidence  of  his  general  good  character,  when  the  same  is 
not  impeached.  Cornwall  v.  Richardson,  Ryan  &  Moody,  305.  Stow  v.  Converse, 
3  Conn.  Rep.  326.  Matthews  v.  Huntley,  9  N.  H.  Rep.  146.  A  plaintiff  cannot  be 
expected,  and  ought  not  to  be  required  to  go  into  proof  of  so  general  a  nature,  and 
his  good  character  is  always  presumed  in  law,  unless  by  evidence  of  particular  facts, 
fairly  and  specifically  put  in  issue,  that  presumption  be  negatived.  Baron  Wood 
vindicated  this  rule  with  great  energy  and  effect,  in  Jones  v.  Stevens,  11  Price's  Rep. 
235 ;  and  the  case  of  the  Earl  of  Leicester  v.  Walter,  2  Campb.  N.  P.  Rep.  251,  was 
overruled  by  the  court  of  exchequer. 

In  England,  the  defendant  in  an  action  of  slander,  may  give  in  evidence,  under  the 
general  issue,  any  defence  except;  that  which  amounts  to  a  justification  of  the  charge, 
as,  for  instance,  the  truth  of  it,  and  the  statute  of  limitations.  Introduction,  pp.  26, 
27,  to  1  Starkie  on  Slander  and  Libel,  and  the  notes  to  vol.  i.  pp.  402  to  406,  by  Mr.* 
Wendell,  the  learned  editor  of  the  American  edition.  The  defence  of  privileged  com- 
munications may  be  given  in  evidence,  and'need  not  be  specially  pleaded  when  it 
goes  to  show  no  malice,  and  the  question  of  malice  is  a  question  of  fact  for  a  jury. 
Lillie  V.  Price,  5  Adolph.  &  Ellis,  645.  The  facts  ought  not  to  be  specially  pleaded 
in  bar  as  a  justification,  when  they  do  not  amount  to  it  on  the  face  of  the  plea;  for 
whether  the  libel  was  with  or  without  malice,  cannot  appear  in  the  pleadings,  and  is 
matter  for  a  jury.  Turrill  v.  DoUoway,  17  Wendell,  426.  S.  C.  26  Id.  383.  See  I 
Starkie,  Int.  pp.  27-35,  38^9.  The  cases  of  Cooper  v.  Barber,  24  Wendell,  105,  and 
Cooper  V.  Weed  and  others,  cited  by  Mr.  Wendell  in  his  interesting  Introduction  to 
his  edition  of  Starkie,  I  apprehend  were  not  correctly  decided,  so  far  as  evidence  of 
the  matters  contained  in  the  notice  annexed  to  the  pleas  was  not  permitted  to  go  to 
the  jury,  to  explain,  mitigate  and  repel  the  inference  of  malice.  The  observations  of 
Mr.  Wendell  on  those  cases  appear  to  be  well  founded,  and,  unless  the  jury  are  per- 
mitted to  take  cognizance  of  the  question  of  malice,  and  of  all  the  circumstances 
attending  the  publication,  grievous  injustice  may  be  inflicted  upon  a  defendant. 

In  1843  the  statute  of  6  and  7  Vic.  c.  96,  was  passed  for  the  amendment  of  the  law 
of  defamation  and  libel.  It  provided  that  in  actions  for  defamation,  the  truth  of  the 
matters  charged  should  not  be  a  defence,  unless  it  were  proved,  also,  that  the  publica- 
tion was  for  the  public  benefit,  and  that  the  defendant  might  give  his  apology  in  evi- 
dence in  mitigation  of  damages. 

(a)  2  Inst.  589.    Words  may  constitute  an  imprisonment,  if  they  impose  a  restraint 
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any  person  is  detained  with  or  without  due  process  of  law, 
unless  for  treason  or  felony,  plainly  and  speciaUy  expressed  in 
the  warrant  of  commitment,  or  unless  such  person  be  a  convict, 
or  legally  charged  in  execution,  he  is  entitled  to  his  writ  of 
habeas  corpus.  It  is  a  writ  of  right,  which  every  person  is  en- 
titled to,  ex  merito  justicice  ;  (a)  but  the  benefit  of  it  was,  in  a 
great  degree,  eluded  in  England,  prior  to  the  statute  of  Charles 
II.,  as  the  judges  fonly  awarded  it  in  term   time,  and   they 

assumed  a  discretionary  poVer  of  awarding  or  refusing 
*  27    it.  (&)  1     The  explicit  and  peremptory  *  provisions  of  the 

statute  of  31  Charles  II.  c.  2,  restored  the  writ  of  habeas 
corpus  to  all  the  efiicacy  to  which  it  was  entitled  at  common 
law,  and  which  was  requisite  for  the  due  protection  of  the  hb- 
erty  of  the  subject.  That  statute  has  been  reenacted  or  adopted, 
if  not  in  terms,  yet  in  substance  and  effect,  in  all  the  United 
States,  (c)     The  privilege  of  this  writ  is  also  made  an   express 


upon  the  person,  and  he  be  accordingly  restrained  and  submits.  Homer  v.  Battyn, 
BuUer's  N.  P.  62.     Pike  v.  Hanson,  9  N.  H.  Eep.  491. 

(a)  4  Inst.  290. 

(h)  3  Bulst.  Rep.  27.  The  writ  of  habeas  carpus  had  been,  in  England,  from  the 
time  of  Magna  Oharta,  a  matter  of  right,  but  generally  and  fatally  disregarded  in 
cases  relating  to  the  goTerament.  The  Illegal  and  arbitary  imprisonments  by  the 
privy  council  and  crown  officers  under  Elizabeth  gave  rise  to  an  impressive  address 
from  the  common-law  judges,  in  1591,  to  Chancellor  Hatton  and  Lord  Burleigh, 
complaining  of  them  in  just  and  manly  terms.  Anderson's  Rep.  vol.  i.  p.  297.  Mr. 
Hallam,  in  his  Constitutional  History  of  England,  vol.  i.  pp.  317-320,  gives,  from  an 
original  manuscript  in  the  British  museum,  a  more  full  and  correct  copy  of  this  re- 
markable document,  so  honorable  to  the  judges  of  the  common-law  courts.  But 
afterwards,  in  1627,  when  certain  knights  were  imprisoned  by  the  special  command  of 
the  king,  for  not  yielding  to  the  forced  loan,  the  court  of  K.  B.  refused  to  bail  or  dis- 
charge them  upon  habeas  carpus,  though  no  cause,  other  than  the  king's  command,  was 
returned. 

(c)  See,  for  instance,  the  habeas  carpus  act  in  Massachusetts  of  16th  March,  1785, 
and  Massachusetts  Revised  Statutes,  1836,  part  3,  tit.  4,  ch.  Ill ;  the  habeas  corpus  act 
of  South  Carolina  of  1712,  and  referred  to  in  2  Bay,  563,  and  2  8.  C.  Eep.  p.  698 ;  the 
habeas  corpus  of  North  Carolina,  E.  S.  1837,  vol.  i.  p.  314  ;  the  habeas  corpus  act  of 
Pennsylvania  of  18th  February,  1785,  and  refen'ed  to  in  1  Binney,  374;  the  habeas 
corpus  act  of  New  York  of  1787  and  1801  ;  the  habeas  corpus  act  of  New  Jersey  of 


1  The  writ  of  habeas  corpus  is  not  so  far  a  writ  of  right  that  the  court  may  not  refuse  to 
issue  it,  when  it  appears,  upon  the  face  of  the  petition,  that  the  party  detained  will  not 
be  entitled  to  a  discharge,  if  brought  before  the  court.  Sims's  case,  7  Cush.  285 ;  Passmore 
Williamson's  case,  26  Perm.  1. 
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constitutional  rights  at  all  times,  except  in  cases  of  invasion  or 
rebellion,  by  the  constitution  of  the  United  States,  and  by  the 
.constitutions  of  most  of  the  states  in  the  Union.  The  citizens 
are  declared,  in  some  of  these  constitutions,  to  be  entitled  to 
enjoy  the  privilege  of  this  writ  in  the  most  "  free,  easy,  cheap, 
expeditious,  and  ample  manner ; "  and  the  right  is  equally  per- 
fect in  those  states  where  such  a  declaration  is  wanting.  The 
jight  of  deliverance  from  all  unlawful  imprisonment,  to  the  full 
extent  of  the  remedy  provided  by  the  habeas  corpus  act,  is  a 
common-law  right ;  and  it  is  undoubtedly  true,  as  has  been 
already  observed,  {a)  that  the  common  law  of  England,  so  far 
as  it  was  applicable  to  our  circumstances,  was  ]3rought  over  by 
our  ancestors,  upon  their  emigration  to  this  country.  The  Rev- 
olution did  not  involve  in  it  any  abolition  of  the  common  law. 
It  was  rather  calculated  to  strengthen  and  invigorate  all  the  just 
principles  of  that  law,  suitable  to  our  state  of  society  and  juris- 
prudence. It  has  been  adopted  or  declared  in  force  by 
*■  the  constitutions  of  some  of  the  states,  {b)  and  by  stat-  *  28 
ute  in  others ;  (c)  and  where  it  has  not  been  so  explicitly 
adopted,  it  is  nevertheless  to  be  considered  as  the  law  of  the 
land,  subject  to  the  modifications  which  have  been  suggested, 
and  to  express  legislative  repeal,  (d)  We  shall,  accordingly,  in 
the  course  of  these  lectures,  take  it  for  granted  that  the  common 
law  of  England,  applicable  to  our  situation,  and  governments, 
is  the  law  of  this  country,  in  all  cases  in  which  it  has  not  been 
altered  or  rejected  by  statute,  or  varied  by  local  usages,  under 
the  sanction  of  judicial  decisions. 

The  substance  of  the  provisions  on  the  subject  of  the  writ  of 
habeas  corpus,  may  be  found  in  the  statute  of  31  Charles  II.  c.  2, 


1795 ;  the  habeas  corpus  act  of  Ohio,  Statute  Law  of  Ohio,  1831,  and  of  Connecticut, 
Revised  Statutes  of  Connecticut,  1821,  and  Statutes  of  Connecticut,  1838,  p.  336  ; 
ordinance  of  congress  of  July  13,  1787,  for  the  government  of  the  territory  of  the 
United  States  northwest  of  the  river  Ohio.  Territorial  act  of  Michigan  of  April  12, 
1827.  The  habeas  corpus  act  of  Indiana,  1838.  The  habeas  corpus  act  of  Arkansas, 
R.  Statutes,  p.  434. 

(a)  See  vol.  i.  p.  342. 

(6)   Constitutions  of  New  York  and  New  Jersey. 

(c)  Pennsylvania  and  Virginia.     See,  also,  supra,  vol.  i.  472. 

{d)  2  N.  Hamp.  Rep.  44.    Marshall,  Ch.  J.,  in  Livingston  v.  Jefferson,  4  Hall's  L. 
J.  78. 

54* 
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which  is  the  basis  of  all  the  American  statutes  on  the  subject. 
The  statute  of  New  York,  of  1787,  was  a  literal  transcript  of 
the  English  statute,  and  the  habeas  corpus  act,  in  the  subse-^ 
quent  revisions  of  the  New  York  statute  code,  in  1801  and 
1813,  was  essentially  the  same.  But  the  New  York  statute  of 
1818,  (a)  enlarged  the  extent  of  the  application  of  the  writ,  and 
this  has  been  the  case  also  in  Pennsylvania,  {b)  It  gave  to  the 
officer,  before  whom,  the  writ  was  returned,  authority  to  revise . 
the  cause  of  commitment,  and  to  examine  into  the  truth  of  the 
facts  alleged  in  the  return.  The  English  statute  of  56  Geo.  IIL 
c.  100,  conferred  the  like  power.  By  the  New  York  Revised 
Statutes,  which  went  into  operation  on  1st  January,  1830,  all 
the  statute  provisions  on  the  subject  of  the  writ  of  habeas  corpus 
were  redigested,  and  some  material  amendments  and  more 
specific  directions  added.     Instead  of  referring  to  the  English 

statute  of  Charles  IL,  we  will  take  notice  of  the  sub- 
*  29     stance  of  the  revised  statute  *  of  New  York,  and  which, 

no  doubt,  contains  equally  the  substance  of  the  statute 
provisions  on  the  subject  in  every  state  of  the  Union,  (for  they 
are  all  taken  from  the  same  source,)  with  the  remedy  and  the 
sanctions  somewhat  extended.^ 

All  persons  restrained  of  their  liberty,  under  any  pretence 
whatsoever,  are  entitled  to  prosecute  the  writ,  unless  they  be 
persons  detained :  (1.)  By  process  from  any  court  or  judge  of 
the  United  States  having  exclusive  jurisdiction  in  the  ease.^ 
(2.)  Or  by  final  judgment  or  decree,  or  execution  thereon,  of 
any  competent  tribunal  of  civil  or  criminal  jurisdiction,  other 
than  in  the  case  of  a  commitment  for  any  alleged  contempt.(c) 
The  application  for  the  writ  must  be  to  the  supreme  court,  or 
chancellor,  or  a  judge  of  the  court,  or  other  officer  having  the 
powers  of  a  judge  at  chambers ;  and  it  must  be  by  petition  in 


(a)  Sess.  41,  ch.  277. 

(6)  1  Binney,  376. 

(c)  New  York  Eeyised  Statutes,  toI.  ii.  p.  563,  sec.  21,  22. 

^  The  different  character  of  the  writs  of  habeas  corput  at  common  law,  and  by  statute, 
is  examined  in  The  People  o.  Hose  Porter,  1  Duer,  Sup.  Ct.  709. 

2  The  state  courts  have  jurisdiction  concurrent  with  the  federal  courts,  of  a  writ  of 
habeas  corpus  for  the  body  of  a  minor  enlisted  in  the  anny.  Commonwealth  v.  Fox,  7 
Barr's  R.  336. 


LEO.  XXIV.]  OF   THE   EIGHTS   OF   PBESONS.  643 

writing,  signed  by  or  on  behalf  of  the  party ;  and  it  must  state 
the  grounds  of  the  application,  and  the  fact  must  be  sworn 
to.  (a)  The  English  statute  did  not  require  the  petition  to  be 
verified  by  the  oath  of  the  applicant.  The  penalty  of  $1,000 
is  given  in  favor  of  the  party  aggrieved,  against  every  officer, 
and  every  member  of  the  court  assenting  to  the  refusal,  if  any 
court  or  officer  authorized  to  grant  the  writ,  shall  refuse  it  when 
legally  applied  for.  (b)  The  penalty  for  refusal  to  grant  the 
writ  was,  by  the  English  statute,  confined  to  the  default  of  the 
chancellor  or  judge  in  vacation  time ;  whereas  the  penalty  and 
suit  for  refusal  to  grant  the  writ,  applies,  under  the  New  York 
statute,  to  the  judges  of  the  Supreme  Court,  sitting  in  court, 
in  term  time.  This  is  the  first  instance,  in  the  history  of  the 
English  law,  that  the  judges  of  the  highest  common-law  tribu- 
nal, sitting  and  acting,  not  in  a  ministerial  but  in  a  judicial 
capacity,  are  made  responsible,  in  actions  by  private  suit- 
ors, for  the  exercise  of  their  discretion,  according  to 
*  their  judgment  in  term  time,  (c)  If  the  person  to  whom  *  30 
the  writ  is  directed,  or  on  whom  it  is  served,  shall  not 
promptly  obey  the  writ,  by  making  a  full  and  explicit  return. 


(a)  Ibid.  sec.  23,  2.5. 

(6)  Ibid.  sec.  31.  The  habeas  corpus  act  in  Illinois  confines  the  liability  of  the 
judge  to  a  penalty,  for  refusing  to  issue  a  writ  of  habeas  corpus  when  legally  applied 
for,  to  a  "corrupt  refusal."  Revised  Laws  of  Illinois,  edit.  1833,  p.  327.  The  stat- 
ute law  of  Connecticut  is  silent  as  to  any  penalty  upon  any  court  or  judge  who  does 
not  grant  the  writ.  It  only  declares  it  to  be  the  duty  of  the  court  or  chief  justice,  on 
due  application  and  affidavits,  to  allow  the  writ.  Statutes  of  Connecticut,  1838, 
p.  336.  The  habeas  corpus  act  of  Virginia  and  of  North  Carolina  is  a  transcript  of 
the  English  statute,  and  confines  the  remedy  for  a  refusal  by  the  judge  of  the  writ  in 
vacation  time,  to  an  action  by  the  party  aggrieved.  E.  C.  of  "Virginia,  p.  328.  N.  C. 
K.  S.  vol  i.  315.  So  does  the  statute  of  New  Jersey  of  1847,  p.  290.  The  habeas 
corpus  act  of  Mississippi  makes  the  refusal  or  neglect  of  any  judge  or  judges  to  grant 
the  writ,  a  high  misdemeanor  and  an  impeachable  offence.  B.  C.  of  Mississippi, 
1824,  p.  224.  The  Revised  System,  reported  by  Mr.  Pray,  reduces  the  penal  paj-t  of 
this  provision  to  a  penalty  of  $1,000  to  the  party  aggrieved,  but  it  makes  the  court, 
or  every  judge  thereof  assenting,  liable  to  it.  So,  the  R.  L.  of  Missouri,  1835, 
p.  307,  applies  the  penalty  to  any  court  or  magistrate  refusing  the  writ. 

(c)  See  Yates  v.  Lansing,  5  Johns.  Rep.  282.  6  Ibid.  387,  S.  C,  where  the  prin- 
ciple of  the  English  law  on  this  subject  is  considered  and  recognized.  The  Massa- 
chusetts habeas  corpus  act,  in  their  Revised  Statutes  of  1835,  does  not  contain  degrad- 
ing penalties  hanging  over  the  courts  and  judges.  It  does  not  presume  that  they 
will,  in  such  particular  cases,  more  than  in  any  other,  be  wanting  in  their  duty. 
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and  shall  fail  to  produce  the  party,  without  a  sufficient  excuse, 
he  is  liable  to  be  forthwith  attached  and  committed,  by  the 
person  granting  the  writ,  to  close  custody,  until  he  shall  have 
obeyed  the  writ,  (a)  The  former  statute,  instead  of  this  sum- 
mary remedy,  gave  a  penalty  to  the  party  aggrieved,  recover- 
able by  suit.  The  party  suing  out  the  writ  is  to  be  remanded, 
if  detained:  (1.)  By  process  from  any  court  of  the  United 
States  having  exclusive  jurisdiction.  (2.)  Or  by  virtue  of  a 
final  decree,  or  judgment,  or  process  thereon,  of  any  competent 
court  of  civil  or  criminal  jurisdiction.  (3.)  Or  for  any  con- 
tempt specially  and  plainly  charged,  by  some  court  or  person 
having  authority  to  commit  on  such  a  charge,  and  when  the 
time  for  which  the  party  may  be  legally  detained  has  not  ex- 
pired, (b)  If  the  party  be  in  custody  by  civil  process  from  a 
competent  power,  he  may  be  discharged  when  the  jurisdiction 
has  been  exceeded,  or  the  party  has  become  entitled  to  his  dis- 
charge, or  the  process  was  unduly  issued,  or  was  not  legally 
authorized.  But  no  inquiry  is  to  be  made  into  the  legality  of 
any  process,  judgment,  or  decree,  or  the  justice  or  propriety  of 
the  commitment  in  the  case  of  persons  detained  under  process 
of  the  United  States,  where  the  court  or  officer  has  exclusive 
jurisdiction;  nor  where  the  party  is  detained  under  the  final 
decree  or  judgment  of  a  competent  court ;  nor  where  the  com- 
mitment, made  by  any  court,  officer  or  body,  according  to  law, 
is  for  a  contempt,  and  duly  charged.  The  remedy,  if  the  case 
admits  of  one,  is  by  certiorari,  or  writ  of  error,  (c)     The  court 


(a)  New  York  Revised  Statutes,  vol.  ii.  p.  566,  see.  34. 

(6)  Ibid.  567,  sec.  40. 

(c)  Ibid.  568,  sec.  41.  The  People  v.  Cassels,  5  Hill's  N.  Y.  Eep.  164.  In  the 
case  of  the  Commonwealth  v.  Keeper  of  Debtors'  Apartment,  1  Ashmead's  Penn. 
Kep.  10,  it  was  declared  not  to  be  competent,  upon  habeas  corpus,  to  inquire  into  the 
regularity  of  the  proceedings  of  another  competent  court,  nor  for  a  single  judge  to 
revise  the  judgment  of  any  other  court.  The  opinion  of  the  Supreme  Court  of  New 
York,  in  the  case  of  J.  V.  N.  Yates,  4  Johns.  Rep.  31",  was  to  the  same  effect,  and 
that  opinion  is  supported  by  the  chief  justice  of  Pennsylvania,  in  the  case  of  the 
Commonwealth  v.  Lecky,  1  Watts's  Rep.  68.1    N.  Y.  Revised  Statutes,  vol.  ii.  p.  568, 

1  It  has  been  held  that  the  court  cannot  look  beyond  the  colorable  authority  of  the 
judge  who  issued  the  warrant ;  and  if  it  be  found  that  that  officer  had  jurisdiction  of  the 
process,  and  took  proof  which  he  deemed  to  be  sufficient,  his  judgment  cannot  be  re- 
viewed.   The  writ  of  habeas  corpus  is  not  in  its  nature  a  writ  of  error  or  review. 
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or  officer  awarding  the  writ  may,  in  other  cases,  examine 
into  *  the  merits  of  the  commitment,  and  hear  the  allega-  *  31 
tions  and  proof  arising  thereon  in  a  summary  way,  and 
dispose  of  the  party  as  justice  may  require,  (a)  A  person  dis- 
charged upon  habeas  corpus  is  not  to  be  reimprisoned  fpr  the 
same  cause  ;  but  it  is  not  to  be  deemed  the  same  cause  if  he 
be  afterwards  committed  for  the  same  cause  by  the  legal  order 
of  the  court  in  which  he  was  bound  to  appear,  or  in  which  he 
may  be  indicted  and  convicted ;  or  if  the  discharge  was  for 
defect  of  proof,  or  defect  in  the  commitment  in  a  criminal  case, 
and  he  be  again  arrested  on  sufficient  proof  and  legal  process ; 
or  if  in  a  civil  case,  or  discharge  on  mesne  process,  he  be 
arrested  on  execution,  or  on  mesne  process  in  another  suit,  after 
the  first  suit  is  discontinued,  (b)  And  finally,  if  any  person 
solely,  or  as  a  member  of  any  court,  or  in  execution  of  any 
order,  knowingly  reimprisons  such  party,  he  forfeits  a  penalty 
of  $1,250  to  the  party  aggrieved,  and  is  to  be  deemed  guilty  of 
a  misdemeanor,  and  liable  to  fine  and  imprisonment,  (c)  This 
last  provision  is  distinguished  from  that  in  any  former  statute 
on  the  subject,  by  applying  the  penal  sanction  to  the  members 


sec.  42.  If  it  appears  plainly,  on  the  return  of  the  writ  of  habeas  corpus,  that  the 
prisoner  stands  committed  for  a,  contempt  adjudged  against  him  by  the  British 
house  of  commons,  or  by  any  tribunal  or  court  of  competent  jurisdiction,  the  party 
awarding  the  writ,  or  before  whom  it  is  brought,  cannot  judge  of  the  contempt,  or 
bail  the  prisoner,  but  must  immediately  remand  him.  The  adjudication  is  a  con- 
viction, and  the  commitment  an  execution.  Murray's  case,  1  Wils.  299.  Crosby's 
case,  3  Wils.  188.     Hobhouse's  case,  3  B.  &  Aid.  420.1 

(a)  Ibid.  sec.  43-48.  The  Massachusetts  and  Connecticut  Eevised  Statutes  give 
the  like  power  of  examination  and  trial  on  the  return  of  the  writ  of  habeas  corpus. 
Massachusetts  Revised  Statutes,  1835,  part  3,  tit.  4,  ch.  111.  Revised  Statutes  of 
Connecticut,  1821,  p.  264,  and  of  1838,  p.  337. 

(5)  N.  Y.  Revised  Statutes,  vol.  ii.  571,  sec.  59. 

(c)  Ibid.  571,  572,  see.  60,  64. 

In  the  matter  of  Prime,  1  Barb.  S.  C.  Eep.  340.  Bennac  v.  The  People,  4  Barb.  S.  C. 
Eep.  31.  See  the  elaborate  note,  3  Hill's  N.  Y.  E.  647,  ei  seq.  A  court  before  which  the 
writ  is  pending,  may  go  behind  the  warrant  issued  by  a  police  justice,  and  inquire  into 
the  legality  of  the  commitment.  People  v.  Tompkins,  1  Parker,  C.  E.  224,  and  see  People 
V.  Martin,  Id.  187.  If  the  magistrate's  want  of  jurisdiction  appear  on  the  face  of  the  pro- 
ceedings, the  prisoner  will  be  discharged.    Herrick  v.  Smith,  1  Gray,  1. 

'  A  state  court  refused  to  issue  a  writ  of  habeas  corpus,  upon  the  petition  of  a  party,  who 
bad  been  committed  for  a  contempt  by  the  sentence  of  a  court  of  the  United  States. 
Passmore  Williamson's  case,  26  P§nn.  1. 
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of  any  court  acting  judicially,  and  by  making  the  acl;  of  reim- 
prisonment  an  indictable  offence. 

This  is  the  substance  of  the  efficacious  remedy  against  the 
abuse  of  the  right  of  personal  liberty,  afforded  by  the  celebrated 
writ  gf  habeas  corpus.  By  the  specific  provisions  which  we 
have  considered,  the  remedy  for  all  unjust  detention  is  distinctly 
marked ;  and  even  in  cases  of  valid  imprisonment,  care  is  taken 
that  it  be  not  unreasonably  or  unnecessarily  protracted.  Per- 
sons confined  upon  any  criminal  'charge,  and  who  shall  not 
have  been  indicted,  are  to  be  discharged  within  twenty-four 
hours  after  the  discharge  of  a  grand  jury  of  the  county, 
*  32  unless  satisfactory  cause  be  shown  for  the  delay,  (a)  *  And 
prisoners  indicted  are  to  be  tried  at  the  next  court  after 
such  indictment  found,  or  they  will  be  entitled  to  be  discharged, 
unless  the  trial  was  postponed  at  their  instance,  or  satisfactory 
cause  shown  by  the  public  prosecutor  for  delay,  (b)  If  there 
be  good  reason  to  believe  that  a  person  illegally  confined  will 
be  carried  out  of  the  state  before  he  can  be  relieved  by  habeas 
corpus,  the  court  or  officer  authorized  to  issue  the  writ,  may,  by 
warrant,  cause  the  prisoner,  and  the  party  so  detaining  him,  to 
be  forthwith  brought  up  for  examination,  and  be  dealt  with 
according  to  law.  (c) 

The  habeas  corpus  act  has  always  been  considered  in  Eng- 
land as  a  stable  bulwark  of  civil  liberty,  and  nothing  similar  to 
it  can  be  found  in  any  of  the  free  commonwealths  of  antiquity. 
Its  excellence  consists  in  the  easy,  prompt,  and  efficient  remedy 
afforded  for  all  unlawful  imprisonment,  and  personal  liberty  is 
not  left  to  rest  for  its  security,  upon  general  and  abstract  decla- 
rations of  right. 

In  addition  to  the  benefit  of  the  writ  of  habeas  corpus,  which 
operates  merely  to    remove   all  unlawful   imprisonment,   the 


(a)  Ibid.  p.  758,  sec.  26. 

(6)  Ibid.  737,  s6c.  28,  29. 

(c)  Ibid.  572,  sec.  65,  66,  67.  The  judges  in  England,  in  answer  to  a  question 
propounded  to  them  by  the  House  of  Lords,  held  that  the  writ  of  hcAeas  corpus  ex- 
tended only  to  cases  of  imprisonment  or  restraint  for  criminal  or  supposed  criminal 
matters.  But  in  Lieutenant  Randolph's  case,  before  the  Circuit  Court  of  the  United 
States  in  Virginia,  in  1 833,  it  was  held  that  the  writ  lay  in  a  case  of  civil  process 
issuing  from  a  special  jurisdiction.  Am.  Jurist,  No.  22,  p.  338.  9  Peters's  U.  S. 
Hep.  12,  note,  S.  C. 
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party  aggrieved  is  entitled  to  his  private  action  of  trespass  to 
recover  damages  for  the  false  imprisonment ;  and  the  party 
ofTending  and  acting  without  legal  sanction,  is  also  liable  to 
fine  and  imprisonment  as  for  a  misdemeanor. 

2.  Writ  of  homine  replegiando.  The  New  York  Revised 
Statutes  [a)  provided  for  relief  under  the  common-law  writ  de 
homine  replegiando,  in  favor  of  fugitives  from  service  in  any 
other  state.  This  writ  is  vexatious  in  its  proceedings,  and 
nearly  obsolete,  but  it  enabled  the  party  suing  out  the  writ  to 
have  an  issue  of  fact  tried  by  a  jury.  It  is  formally  abolished 
by  statute  in  Mississippi,  (b)  Though  it  was  the  only  remedy 
at  common  law  for  unlawful  imprisonment.  Sergeant  Maynard 
said  (c)  he  found  but  one  instance  of  it  in  the  time  of  Edward  I. 
It  was  formerly  resorted  to  in  Virginia,  but  the  provision  relat- 
ing to  it  has  been  repealed.  The  New  York  provision  on  the 
subject  has  been  held  to  be  contrary  to  the  constitution  and 
laws  of  the  United  States,  and  void  in  respect  to  slaves  being 
fugitives  from  labor  from  states  where  slavery  is  lawful ;  for  the 
constitution  and  law  of  the  United  States  contemplated  a  sum- 
mary proceeding,  and  a  surrender  on  claim  made,  and  not  the 
delay,  expense,  and  vexation  of  a  suit  and  jury-trial  in  the 
courts  of  the  state  to  which  the  slave  had  fled,  {d)     The  Mas- 

(a)  Vol.  ii.  p.  561. 

(5J  K.  C.  of  Mississippi,  1824,  p.  224. 

(c)  King  V.  Lord  Grey,  2  Shower's  Rep.  218. 

(d)  Jack  V.  Martin,  12  Wendell's  Eep.  311.  S.  C.  14  Wendell,  507.  This  case, 
when  before  the  Court  of  Errors,  went  off  on  another  point,  but  Ch.  Walworth  held 
that  the  act  of  the  state  was  valid,  and  that  the  act  of  congress  of  1793,  prescribing 
the  summary  manner  of  seizing  and  delivering  up  fugitives  from  labor  in  other  states, 
was  unconstitutional  and  void.  The  legislature  of  New  York,  by  the  subsequent  act 
of  May  6th,  1839,  ch.  350,  made  an  additional  provision,  declaring  that  fugitives  from 
justice  from  other  states  may  be  arrested  by  warrant  of  a  magistrate,  and  examined  ; 
and  if  it  satisfactorily  appears  that  the  crime  has  been  committed  by  the  fugitive 
charged,  the  magistrate  is  to  commit  the  fugitive  to  jail  for  a  reasonable  time,  to  enar 
ble  the  requisition  for  a  surrender  to  be  made.  The  magistrate  may  take  bail  that 
the  fugitive  will  appear  and  surrender  on  the  executive  demand.  If  no  application  be 
made  in  a  reasonable  time,  to  be  designated  in  the  warrant  or  bail  bon'd,  the  prisoner 
is  to  be  discharged.  Notice  of  the  arrest  is  to  be  immediately  given  to  the  govern- 
ment of  the  other  state.  If  the  general  sessions  of  the  peace  be  held  in  the  inter- 
mediate time,  they  have  jurisdiction  given  them  over  the  whole  subject.^    Again,  by 

1  It  should  appear  before  making  the  arrest,  by  a  complaint  in  writing  on  oath,  that  a 
crime  has  been  committed  in  the  foreign  state  j  that  the  accused  has  been  charged  in  that 
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sachusetts  Statutes,  (a)  in  1835,  made  special  provision  for  the 
writ,  and  gave  it  whenever  any  person  was  restrained  of  his 
liberty,  or  held  in  duress,  unless  by  virtue  of  some  lawful  pro- 
cess issued  by  competent  authority ;  and  if  it  shotild  appear,  by 
the  return  of  the  writ,  that  the  defendant  eloigned  the  plaintiff's 
body,  the  latter  was  to  be  entitled  to  a  writ  of  capias  in  wither- 
nam to  take  the  defendant's  body,  (b) 


act  of  May  6th,  1840,  ch.  225,  provision  ia  made  that  the  claim  to  the  services  of 
altisgei  fugitives  from  service  or  tabor  in  another  state,  and  their  identity,  and  the  fact  of 
the  escape  shall,  upon  the  return  of  the  writ  of  habeas  corpus  duly  issued  to  arrest  the 
fugitive,  be  determined  by  jury  on  sanvmary  process.  See  Constitution  IT.  S.  art.  4, 
sec.  2,  No.  3.     Act  of  congress,  Feb.  12th,  1793,  ch.  7. 

(a)  Part  3,  tit.  4,  ch.  111.  The  provision  was  so  reported  by  the  commissioners 
for  the  revision  of  the  statute  law  of  Massachusetts,  but  it  was  eventually  struck  out) 
and  the  writ  de  homine  replegiando  abolished.  Revised  Statutes  of  Massachusetts, 
sec.  38. 

(b)  The  commissioners  admitted  that  the  writ  of  habeas  corpus  furnished  so  com- 
plete and  effectual  a  remedy  for  aU  cases  of  unlawful  imprisonment,  that  the  other 
writ  was  seldom  used.  They  thought,  however,  that  it  might  be  convenient  and 
even  necessary,  when  a  person  was  seized  without  legal  process,  as  an  apprentice  or 
servant,  or  as  held  to  labor  or  service  in  another  state,  or  as  the  principal  for  whom 
another  is  bait  This  writ  of  personal  replevin  enabled  the  person  under  restraint  to 
try  his  right  to  immediate  personal  liberty  before  a  jury,  by  presenting  an  issue  in 
fact,  and  which  the  remedy  under  the  writ  of  habeas  corpus  does  not ;  and  the  legis- 
lature of  Massachusetts,  in  1837,  revived  in  substance  the  provisions  of  the  writ  de 
homine  replegiando,  in  a  biU  "  to  restore  the  trial  by  jury  on  questions  of  personal  iree- 
dom."  See  on  S.  P.  vol.  i.  404.  The  legislature  of  Indiana,  in  1824,  and  of  Ver- 
mont i  and  New  Jersey,  in  1837,  and  of  Counecticnt,  in  1838,  also  provided  the  trial 
by  jury,  if  either  party  demanded  it,  in  the  case  of  the  claim  of  fugitives  from  labor. 
The  doctrine  in  Jack  v.  Martin,  seems  therefore  to  be  borne  down  in  the  non-slave- 
holding  states  by  the  force  of  legislative  authority.  But  the  decision  of  the  Supreme 
Court  of  the  United  States,  March  1,  1842,  in  the  case  of  Prigg  v.  The  Common- 
wealth of  Pennsylvania,  16  Peters's  Rep.  539,  has  restored  and  established  the  con- 
struction given  to  the  act  of  congress  of  1793,  in  the  case  of  Jack  v.  Martin.  It  de- 
clared that  the  act  of  congress  of  1 793  was  constitutional,  and  passed  in  pursuance  of 
an  express  provision  in  the  constitution  of  the  United  States  ;  it  excluded  all  state 
legislation  on  the  same  subject ;  and  that  no  state  had  a  right  to  modify  it  by  its  own 
legislation,  or  impede  the  execution  of  any  law  of  congress  upon  the  subject  of  fugi- 
tive slaves.  This  decision  renders  void  aU  statute  regulations  in  the  states  on  the 
subject.     Several  of  the  judges  who  were  in  the  minority,  thought  that  the  power  of 


state  with  the  commission  of  such  crime,  and  that  he  has  fled  from  such  state  and  is  found 
here.     In  the  matter  of  Heyward,  1  Sandf.  (Law)  K.  701. 

1  A  new  act  has  been  passed  in  Vermont,  at  the  Session  of  the  legislature  in  1850,  since 
the  passage  of  the  law  of  congress  in  relation  to  fugitive  slaves,  maintaining  the  trial  by 
jury  in  case  of  a  claim  for  a  fugitive. 
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In  England,  the  regular  consequence  of  personal  liberty  is 
said  to  be,  that  every  Englishman  may  claim  a  right  to  abide  in 


congress  was  not  so  exclusive,  but  that  state  legislation  might  act  in  aid  of  the  power 
to  seize  and  recapture  fugitive  slaves.  The  decision  in  the  case  of  Prigg  v.  The  Com- 
monwealth of  Pennsylvania,  has  unintentionally  thrown  much  difficulty  and  hazard  in 
the  way  of  efforts  by  the  owners  in  the  slave  states  to  reclaim  in  the  free  states  their 
fugitive  slaves.  That  decision  went  to  silence  and  render  inoperative  and  void  all 
provisions  and  aid  in  the  free  states  in  respect  to  the  recovery  of  such  slaves.  The 
state  governments  are  not  content  to  remain  passive,  and  leave  unembarrassed  the 
free  operation  of  the  provision  of  the  act  of  congress.  The  Supreme  Court  of  the 
United  States  in  the  case  of  Prigg,  admitted  that  state  magistrates  might,  if  they 
chose,  and  were  not  prohibited  by  state  legislation,  exercise  the  power  of  arrest  given 
by  the  act  of  congress,  and  in  aid  of  it.^  ■  But  such  permission  is  withdrawn  by  state 
law  in  some  of  the  states,  and  adjudged  to  be  illegal.  Thus,  in  Ohio,  the  act  to  pre-' 
vent  kidnapping  (Swan's  Statutes,  p.  600)  prohibited  the  arrest  and  carrying  out  of 
the  state  of  fugitive  slaves  until  they  had  been  taken  before  a  magistrate  and  proof  of 
property  exhibited.  But  the  Supreme  Court  of  that  state,  in  Richardson  v.  Bcebe, 
(Law  Eeporter  for  November,  1846,)  held  that  the  decisions  in  Prigg  rendered  null 
and  void  all  state  aid  and  legislation  to  interfere  with  the  owner's  right  of  caption  in 
person  or  by  his  agent,  and  that  the  state  act  had  become  inoperative  and  null.  So 
the  decision  in  the  Circuit  Court  in  the  city  of  New  York,  in  the  matter  of  George 
Kirk,  (Law  Reporter,  No.  9,  p.  361,  for  December,  1846,)  was  to  the  same  effect,  and 
it  was  adjudged  that  the  Revised  Statutes  of  New  York,  (N.  Y.  E.  S.  837,  §  10,) 
making  provision  on  this  subject  in  favor  of  the  arrest  and  surrender  of  fugitive  slaves 
concealed  on  board  of  a  vessel  without  the  knowledge  of  the  captain,  was  unconsti- 
tutional and  void.  The  court  in  Massachusetts,  in  the  case  of  the  Commonwealth  v. 
Tracy,  (5  Metcalf,  536,)  heM  that  the  states  might  secure  their  peace  by  causing  fugi- 
tive slaves  to  be  arrested  and  removed  from  their  borders  for  their  own  security,  pro- 
vided it  was  not  the  object  or  purpose  of  the  state  provision  indirectly  to  aid  the  owner 
of  the  slaves  in  recovering  them.  The  statute  of  Pennsylvania,  in  February,  1847,  was 
more  stringent  in  its  opposition  to  all  state  aid  and  accommodation  in  the  recovery  of 
fugitive  slaves.  It  is  made  highly  penal  for  any  state  magistrate  to  take  cognizance  of 
the  case  of  a  fugitive  slave,  or  grant  any  process  or  certificate  in  relation  thereto.  It  is 
also  made  highly  penal  for  any  person  claiming  his  fugitive  slave,  to  seize,  or  attempt  to 
seize,  or  carry  him  away  "  in  a  violent,  tumultuous,  or  unreasonable  manner,  so  as  to 
disturb  or  endanger  the  public  peace ; "  and  that  it  should  be  unlawful  and  highly  penal 
for  any  jailer  or  keeper  of  a  prison  to  use  any  jail  or  prison  for  the  detBntion  of  such 
fugitive  slaves.  The  judges  are  Likewise  authorized  at  all  times  to  inquire,  under  a 
writ  of  habeas  corpus,  iuto  the  cause  of  the  arrest  or  imprisonment  of  any  human  be- 
ing. The  act  of  1780,  allovring  the  owners  of  slaves  to  bring  in  and  retain  them 
within  the  state  in  involuntary  servitude  for  a  transient  period,  is  repealed.  There 
are  provisions  of  a  similar  effect  in  some  of  the  other  free  states,  and  they  amount,  in 
their  consequences,  almost  to  a  repeal  of  the  act  of  congress  of  February,  1793,  and 
of  sec.  2  of  art.  4  of  the  constitution  of  the  United  States,  on  which  that  act  was 
founded.    The  owner  of  a  fugitive  slave  would  be  apt  to  be  detei-red,  under  such  dis- 


1  See  Moore  v.  Illinois,  14  How.  U.  S.  13,  where  Prigg's  case  is  explained  by  the  court. 
VOL.  I.  65 
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his  own  country  so  long  as  he  pleases,  and  is  not  to  be  driven 
ftom  it,  unless  by  the  sentence  of  the  law  prescribing  exporta- 


couraging  and  hazardous  circumstances,  from  undertaking  to  reclaim  Ms  fugitive 
slaves.  The  spirit  of  these  provisions  appears  to  be  rather  repugnant  to  the  principle 
of  compromise  and  mutual  and  liberal  concession,  which  dictated  the  section  in 
question,  and  indeed  pervaded  every  part  of  the  constitution  of  the  United  States. 

With  respect  to  fugitives  fiom  justice  from  one  state  to  another,  charged  with  "trea- 
son, felony,  or  other  crime,"  the  constitution  of  the  United  States  (art.  i,  sec.  2)  pro- 
vides that  they  shall,  on  demand  of  the  executive  authority  of  the  state  from  which 
they  fled,  be  delivered  up,  to  be  removed  to  the  state  having  jurisdiction  of  the  crime. 
The  act  of  congress  of  12th  Feb.,  1793,  ch.  7,  sec.  1,  has  made  provision  for  the  case, 
and  declared  that  the  demand  shall  be  accompanied  with  a  copy  of  the  indictment 
found,  or  an  affidavit  made  before  a  magistrate,  charging  the  person  with  having  com- 
mitted "  treason,  felony,  or  other  crime,"  and  certified  by  the  governor  or  chief  magis- 
trate to  be  authentic ;  and  in  that  case  it  is  declared  to  be  the  duty  of  the  executive 
magistrate  of  the  state  to  which  the  person  has  fled,  to  cause  the  person  to  be  arrested 
and  secured,  and  notice  thereof  given,  and  the  person  then  to  be  surrendered  to  the 
executive  authority  making  the  demand,  or  its  agent.  I  am  not  aware  that  there  has 
been  any  judicial  opinion  on  this  provision;  and  as  it  stands,  I  should  apprehend  that 
on  the  demand  being  made,  and  the  documents  exhibited,  no  discretion  remained  with 
the  executive  of  the  state  to  which  the  fugitive  had  fled,  and  that  it  was  his  duty  to 
cause  the  fugitive  to  be  arrested  and  surrendered.  But  if  the  executive,  on  whom  the 
requisition  is  made,  should  think  proper  to  exercise  his  discretion,  and  refuse  to  cause 
the  fugitive  to  be  arrested  and  surrendered,  (as  has  been  done  in  one  or  more  ia- 
stances,)  I  do  not  know  of  any  power  under  the  authority  of  the  United  States  by 
which  he  could  be  coerced  to  perform  the  duty.  Perhaps  the  act  of  congress  may  be 
considered  as  prescribing  a  duty,  the  performance  Of  whiSh  cannot  be  enforced.  The 
provision  in  the  constitution  of  the  United  States  is  not,  however,  to  be  regarded  as  a 
null  or  void  provision,  or  resting  on  the  mere  will  and  pleasure  of  the  state  authorities. 
It  is  a  substantive  and  essential  grant  of  power  by  the  people  of  the  United  States  to 
the  government  of  the  United  States,  and  it  partakes  of  a  judicial  character,  and  is 
fitly  and  constitutionally  of  judicial  cognizance.  The  judicial  power  of  the  United 
States  extends  to  all  cases  in  law  and  equity  arising  under  the  constitution,  and  the 
courts  and  judges  of  the  United  States  within  the  state  to  which  the  fugitive  has  fled, 
are  the  fittest  tribunals  to  be  clothed  with  the  exercise  of  this  power,  so  that  the  claim- 
ant might,  on  due  application,  with  the  requisite  proof,  cause  the  fugitive  to  be  arrested 
and  removed,  or  surrendered  by  the  marshal  of  the  district,  under  regular  judicial  pro- 
cess, as  by  habeas  corpus.  To  such  a  course  of  proceeding  and  to  such  a  source  of 
power,  I  should  rather  apprehend  the  act  of  congress  ought  to  have  applied,  and  given 
facility  and  direction.  Such  a  course  of  proceeding  would  be  efficient  and  more  safe  for 
the  fugitive,  and  more  consistent  with  the  orderly  and  customary  administration  of 
justice.  It  concerns  the  common  interest  and  intercourse  among  the  several  states, 
and  is  a  branch  of  international  jurisprudence.' 

1  In  £i;  parte  Smithj  (the  Mormon  prophet;)  before  the  Circuit  Court  of  U.  S.  for  Ohio, 
Mr.  Justice  McLean,  in  an  elaborate  decision,  lays  down  the  following  principles : 

1.  The  functions  performed  by  the  governors  on  the  arrest  of  fugitives  from  justice  are 
under  the  laws  of  the  United  States,  and  not  of  the  particular  state. 
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tion  or  banishment  in  the  giyen  case ;  or  unless  required  abroad 
while,  in  the  military  or  naval  service.  Exportation  for  crimes 
rests  entirely,  in  England,  upon  statute,  for  it  was  a  punishment 
unknown  to  the  common  law.  A  statute  under  Elizabeth 
first  inflicted  banishment  for  offences.  *  Some  of  our  *  33 
American  constitutions  (a)  have  declared,  that  no  person 
shall  be  liable  to  be  transported  out  of  the  state  for  any  offence 
committed  within  it.  It  would  not  be  consistent  with  the  spirit 
of  that  provision  to  prescribe  banishment  as  a  part  of  the  pun- 
ishment, whatever  foreign  place  or  asylum  might  be  deemed 
suitable  for  the  reception  of  convicts.  In  most  of  the  states,  no 
such  constitutional  restriction  is  imposed  upon  the  discretion  of 
the  legislature ;  and  in  New  York  the  governor  is  authorized  to 
pardon,  upon  such  conditions  as  he  may  think  proper,  (b)  Con- 
victs have  sometimes  been  pardoned  under  the  condition  of 
leaving  the  state  in  a  given  time,  and  not  returning,  This  was 
equivalent,  in  its  effect  and  operation,  to  a  judicial  sentence  of 
exportation  or  banishment. 

3.  Writ  of  ne  exeat.  In  England,  the  king,  by  the  preroga- 
tive writ  of  ne  exeat,  may  prohibit  a  subject  from  going  abroad 
without  license.  But  this  prerogative  is  said  to  have  been  un- 
known to  the  common  law,  which,  in  the  freedom  of  its  spirit, 
allowed  every  man  to  depart  the  realm  at  his  pleasure.     The 


(a)  Constitutions  of  Vermont,  Ohio,  niinois,  and  Mississippi. 
(6)  New  York  Revised  Statutes,  toI.  ii.  p.  745,  sec.  21. 


2.  The  U.  S.  Courts  have  jurisdiotiou  on  habeas  corpus,  after  the  fugitive  has  been 
arrested  on  requisition,  and  may  loolc  to  the  sufficiency  of  the  affidavit. 

3.  The  crime  must  be  charged  to  have  been  committed ;  averments  of  mere  belief  are 
insufficient. 

4.  The  fugitive  must  have  been  in  the  state  where  the  crime  was  committed,  and  have 
fled  therefrom;  and  no  one  can  be  delivered  to  be  tried  in  another  state,  if  he  were  a  mere 
accessory,  and  in  a  different  state  from  that  in  which  the  crime  was  committed. 

Held,  in  In  re  Kaine,  14  How.  U.  S.  103,  that  a  justice  cannot  arrest  a  fugitive  until  a 
demand  is  regularly  made;  and  when  thus  made,  the  demand  is  conclusive;  and  the  court 
on  habeas  corpus  will  not  inquire  into  the  offence  charged.  State  v.  Buzine,  4  Harrington 
R.  572.  State  v.  Schlemn,  4  Harrington,  577.  It  is  held  In  re  Fetter,  3  Zabr.  311,  that  a 
fugitive  from  any  state  in  the  Union,  may  be  arrested  and  detained  in  another,  though  no 
requisition  have  then  been  made  by  the  state  where  the-offenoe  was  committed. 

The  act  contemplates  only  the  case  of  a  fugitive  whQ  is  at  large.  In  the  matter  of  Trout- 
man,  4  Zabr.  634. 
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first  invasion  of  this  privilege  was  .by  the  constitutions  of  Clar- 
endon, in  the  reign  of  Henry  II.,  (a)  and  they  were  understood 
to  apply  exclusively  to  the  clergy,  and  prohibited  them  from 
leaving  the  kingdom  without  the  king's  license.  In  the  Magna 
Charta  of  King  John,  every  one  was  allowed  to  depart  the  king- 
dom, and  return  at  his  pleasure,  except  in  time  of.  war,  and 
saving  their  faith  due  to  the  king,  (b)  But  this  provision  was 
omitted  in  the  charter  of  Henry  HI.,  and  in  the  reign  of  Ed-  • 
ward  I.  it  began  to  be  considered^  necessary  to  have  the  king's 
license  to  go  abroad ;  and  it  became  at  last  to  be  the  settled 
doctrine,  that  no  subject   possessed  the  right  of  quitting  the 

kingdom  without  the  king's  license ;  and  prerogative 
*  34    *  writs,  which  were  in  substance  the  same  as  the  ne  exeat 

became  in  use,  requiring  security  of  persons  ineditating 
a  departure,  that  they  should  not  leave  the  realm  without  the 
king's  license,  (c)  By  the  statute  of  13  Eliz.  ch.  3,  a  subject 
departing  the  realm  without  license  under  the  great  seal,  for- 
feited his  personal  estate  and  the  profits  of  his  land.  The  pre- 
rogative of  the  crown,  on  this  point,  seems  to  be  conceded ;  but 
until  the  king's  proclamation,  or  a  writ  of  ne  exeat,  has  actually 
issued,  it  is  understood  that  any  Englishman  may  go  beyond 
sea. 

This  writ  of  ne  exeat  has,  in  modern  times,  been  applied  as  a 
civil  remedy  in  chancery,  to  prevent  debtors  escaping  from  their  ■ 
creditors.  It  amounts,  in  ordinary  civil  cases,  to  nothing  more 
than  process  to  hold  to  bail,  or  compel  a  party  to  give  security 
to  abide  the  decree,  (d)  In  this  view  we  have  at  present  no 
concern  with  this  vrat ;  and  in  this  country,  the  writ  of  ne  exeat 


(a)  Beame  on  the  Writ  of  the  Ne  Exeat,  p.  2. 

(4)  Blacks,  ed.  of  Magna  Charta  of  King  John,  art.  42. 

(c)  Beame's  Ne  Exeat,  ch.  1. 

(cf)  In  Indiana  and  Illinois  this  process  may  be  granted  on  bail  or  petition,  and 
issued  on  claims,  whether  due  or  not  due,  and  whether  they  be  legal  or  equitable, 
where  one  or  more  joint  debtors  or  co-sureties  is  about  to  remore  out  of  the  state, 
with  his  effects,  before  the  time  of  payment  or  conveyance.  Revised  Laws  of  Illinois, 
edit.  1833,  and  of  Indiana,  1838.  So  the  vrrit  of  ne  exeat  may  be  granted  in  Georgia, 
in  certain  cases,  though  the  debt  be  not  due.  Prince's  Dig.  2d  edit.  p.  440.  In  New 
York  there  must  be  a  debt  due  and  payable  at  the  time,  and  it  must  be  an  equitable 
debt,  which  can  be  enforced  against  the  person  of  the  defendant.  Gleason  v.  Bisby, 
1  Clarke,  551. 
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is  not  in  use,  except  in  chancery,  for  civil  purposes  between 
party  and  party.  No  citizen  can  be  sent  abroad,  or,  under  the 
existing  law  of  the  land,  prevented  from  going  abroad,  except  in 
those  cases  in  which  he  may  be  detained  by  civil  process,  or 
upon  a  criminal  charge.  The  constitutions  of  several  of  the 
United  States  have  declared,  that  all  people  have  a  natural  right 
to  emigrate  from  the  state,  and  have  prohibited  the  interruption 
of  that  right,  (a)  We  shall,  in  the  course  of  the  next  lecture, 
examine  particularly  into  the  foundation  of  this  right  of  emigra- 
tion, when  carried  to  the  extent  of  a  perpetual  renunciation  of 
one's  allegiance  to  the  country  of  his  birth. 

4.  The  free  exercise  and  enjoyment  of  religious  profession  and 
worship  may  be  considered  as  one  of  the  absolute  rights  of  indi- 
viduals, recognized  in  our  American  constitutions,  and 
secured  to  them  by  law.  Civil  and  religious  *  liberty  *35 
generally  go  hand  in  hand,  and  the  suppression  of  either 
of  them,  for  any  length  of'time,  will  terminate  the  existence  of 
the  other. 

It  is  ordained  by  the  constitution  of  the  United  States,  (&) 
that  congress  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof,  and  the  same 
principle  appears  in  aU  the  state  constitutions.  The  principle  is 
generally  announced  in  them  without  any  kind  of  qualification 
or  limitation  annexed,  and  with  the  exclusion  of  every  species 
of  religious  test,  (c)     The  charter  of  Rhode  Island,  of  1663, 


(a)  Constitutions  of  Vermont,  Pennsylvania,  Kentucky,  Indiana,  Mississippi,  and 
Louisiana. 

(6)  Amendments,  art.  1. 

(c)  I  say  generally,  for  in  the  constitutions  of  New  Hampshire,  Massachusetts,  New 
Jersey,  Maryland,  North  Carolina,  Tennessee,  and  Mississippi,  religious  tests,  to  a 
certain  extent,  seem  to  have  been  retained.  By  the  constitution  of  North  Carolina 
of  1776,  no  person  denying  the  divine  authority  of  the  Old  or  New  Testament,  or 
the  troth  of  the  Protestant  religion,  could  hold  a  civil  office.  By  the  amended  con- 
stitution of  1835,  the  word  Protestant  was  omitted,  and  the  word  Christian  sub- 
stituted. 

In  Massachusetts,  by  an  order  of  the  general  court,  in  1631,  no  persons  were  to  be 
admitted  to  the  freedom  of  the  commonwealth  but  such  as  were  members  of  some  of 
the  churches  within  the  same.  Massachusetts  Ancient  Charters  and  Laws,  Boston, 
1814,  p.  117.  But  this  law  was  declared  to  be  repealed  in  1665.  Id.  See,  also,  in 
Connecticut,  or  rather  in  that  part  of  it  which,  until  1665,  constituted  the  separate 
New  Haven  Colony,  the  early  settlers  established,  and  enforced  by  law,  a  uniformity 
55* 
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established  a  freedom  of  religious  opinion  and  worship  with  ex- 
traordinary liberality  for  that  early  period  of  New  England  his- 
tory. It  declared,  that  "  no  persons  within  the  colony,  at  any 
time  thereaftfer,  should  be  in  any  wise  molested,  punished,  dis- 
quieted, or  called  in  question,  for  any  differences  in  opinion  in 
matters  of  religion,  who  do  not  actually  disturb  the  civil  peace 
of  the  colony."  The  principles  and  character  of  Koger  Wil- 
liams, the  earliest  settler  and  actual  founder  of  the  state  of 
Rhode  Island,  in  1636,  had  prepared  the  way  for  such  an  unex- 
ampled declaration  of  the  rights  and  sanctity  of  conscience,  (a) 
The  legislature  of  Maryland  had  already,  in  1649,  declared  by 
law,  that  no  persons  professing  to  believe  in  Jesus  Christ,  should 
be  molested  in  respect  of  their  religion,  or  in  the  free  exercise 
thereof,  or  be  compelled  to  the  belief  or  exercise  of  any  other 
religion,  against  their  consent,  (b)     Thus,  to  use  the  words  of  a 


of  religious  doctrine  and  worship,  and  made  it  requisite  that  eyery  person  holding  a 
civil  office  should  be  a  church  member.  Trumbull's  Hist,  of  Connecticut,  vol.  i.  100. 
App.  535-7.  The  Blue  Laws  of  New  Haven,  Colony,  commonly  called  the  Blue  Laws 
of  Connecticut ;  by  an  Antiquarian  ;  Hartford,  Conn.,  1838,  p.  122,  art.  16,  pp.  127, 
128,  art.  23.  In  the  former  editions  of  this  work  I  inadvertently  applied  the  blue 
laws  to  Connecticut  at  large.  This  was  incorrect;  for  until  1665  New  Haven  was  a 
distinct  colony  from  Connecticut ;  and  to  the  New  Haven  Colony  the  blue  laws  eo 
nomine,  as  digested  by  Governor  Eaton,  were  to  be  confined.  The  severity  of  such  a 
religions  establishment  was  afterwai-ds  relaxed,  and  by  the  constitution  of  Connecti- 
cut, 1818,  perfect  freedom  of  religious  profession  and  worship,  wHhout  discrimination, 
was  ordained.  And  in  the  ordinance  of  congress  of  July  13th,  1787,^  the  government 
of  the  territory  of  the  United  States  northwest  of  the  river  Ohio,  it  was  declared  to  be  an 
article  of  compact  between  the  original  states  and  the  people  and  states  in  the  said 
territory — a  fundamental  principle,  to  remain  forever  unalterable — ^that  no  person, 
demeaning  himself  in  a,  peaceable  and  orderly  manner,  should  ever  be  molested  on 
account  of  his  mode  of  worship  or  religions  sentiments. 

(a)  The  covenant  into  which  the  first  settlers  of  Providence,  in  Ehode  Island, 
mutually  entered,  and  which  is  supposed  to  have  been  drawn  by  Roger  Williams, 
declared,  "that  they  promised  to  be  subject  to  all  such  orders  or  agreements  as 
should  be  made  for  public  good  of  the  body,  in  an  orderly  way,  by  the  major  assent 
of  the  present  inhabitants,  masters  of  families,  incorporated  together  into  a  town  fellow- 
ship, and  such  others  whom  they  should  admit  into  them,  only  in  citil  things." 
(Address  of  William  6.  Goddard,  Esq.,  Newport,  1843.)  In  this  original,  but  brief 
and  admirable  document,  we  see  deeply  laid  the  seminal  principles  of  freedom  of  con- 
science, and  of  a  provident  and  guarded  democracy. 

(6^  Bacon's  Laws,  1649,  ch.  1.  See,  also,  Chalmers's  Political  Annals,  p.  219. 
This  legislative  act  of  Maryland,  in  favor  of  religious  toleration,  was  prior  in  time  to 
any  in  America,  if  not  in  any  country,  but  it  was  still  limited  to  Trinitarian  Chris- 
tians.   Brancroft,  in  his  History,  vol.  i.  p.  276,  gives  a  true  copy  of  the  law,  as  taken 
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learned  and  liberal  historian,  (a)  the  Catholic  planters  of  Mary- 
land procured  to  their  adopted  country  the  distinguished  praise 
of  being  the  first  of  the  American  states  in  which  toleration 
was  established  by  law ;  and  while  the  Puritans  were  perse- 
cuting their  Protestant  brethren  in  New  England,  and  the 
Episcopalians  retorting  the  same  severity  on  *the  Puri-  *36 
tans  in  Virginia,  the  Catholics,  against  whom  the  others 
were  combined,  formed  in  Maryland  a  sanctuary,  where  all 
might  worship  and  none  might  oppress,  and  where  even  Protes- 
tants sought  refuge  from  Protestant  intolerance.  The  proprie- 
taries of  Carolina,  for  the  better  encouragement  of  settlers, 
declared,  concurrently  in  point  of  time  with  the  Rhode  Island 
charter,  that  all  persons  settling  therein  should  enjoy  the  most 
perfect  freedom  in  religion.  (&)  So,  also.  Lord  Berkeley  and 
Sir  George  Carteret,  the  proprietaries  of  New  Jersey,  in  their 
first  concessions  to  the  settlers,  in  1664,  of  a  charter  of  civil  lib- 
erties, secured  to  them  the  full  and  perfect  enjoyment  of  religious 
liberty,  by  adopting  the  same  language  as  that  used  in  the  char- 
ter of  Rhode  Island.  The  fundamental  constitutions  of  the 
twenty-four  proprietaries  in  1683,  reiterated  the  right  to  the 
same  unqualified  freedom  of  religious  profession  and  worship. 
In  1698,  the  declaratory  act  of  the  general  assembly  of  East 
New  Jersey  was  a  little  more  restrictive  in  its  operations.  Re- 
ligious liberty  was  confined  to  the  Protestant  professors  of  the 
Christian  faith,  and  so  was  the  religious  toleration  allowed  by 
the  Massachusetts  charter  of  1691,  and  by  the  declaratory  act 
of  the  general  assembly  of  New  York  in  1691,  and  by  the  char- 
ter of  Georgia  in  1732.  (c)     On  the  other  hand,  the  concessions 


from  Langford,  pp.  27-32.  Mr.  Kennedy,  in  his  Discourse  before  the  Maryland 
Historical  Society,  in  December,  1845,  says,  that  the  glory  of  Maryland  toleration 
is  not  the  act  of  1649,  but  in  the  charter  granted  to  George  Calvert,  the  first  Lord 
Baltimore,  in  1632,  and  who,  though  a  Catholic,  was  a  distinguished  friend  to  religi- 
ous toleration. 

(a)  Grahame's  History  of  the  Else  and  Progress  of  the  United  States. 

(6)  Chalmers's  Annals,  517,  518.  The  charter  of  Charles  11.,  of  30th  June,  1667,  to 
the  proprietaries  of  Carolina,  authorized  them  to  grant  religious  liberty  of  conscience 
and  practice  to  nou-conformists,  who  did  not  thereby  disturb  the  civil  peace  of  the 
province.     See  the  charter  in  K.  S.  of  N.  Carolina,  vol.  ii. 

(c)  Bradford's  edition  of  the  Laws  of  New  York,  1719.  Massachusetts  Colony  Laws, 
edit.  1814.     1  Holmes's  Annals,  553.    It  appears,  however,  that  by  the  charter  of  lib- 
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of  the  one  hundred  and  fifty  proprietors  and  planters  of  the 
province  of  West  New  Jersey,  in  1676,  established  under  the 
auspices  of  WiUiam  Penn,  went  to  the  most  large  and  liberal 
extent.  It  was  declared  in  them,  that  no  man  on  earth  had 
power  or  authority  to  rule  over  men's  consciences  in  religious 
matters,  and  that  no  person  should  be  called  in  question,  or  pun- 
ished, or  hurt,  in  person,  estate,  or  privilege,  for  the  sake  of  his 
opinion,  judgment,  or  worship  in  the  concernments  of  religion,  (a) 
In  the  code  of  laws,  or  charter  of  privileges,  prepared  by  Wil- 
liam Penn  for  Pennsylvania,  and  adopted  by  the  first  provincial 
assembly,  it  was  declared  that  no  persons  acknowledging  a 

Deity,  and  living  peaceably  and  justly  in  society,  should 
*  37     be  molested  or  prejudiced  for  their  religious  *  persuasion 

or  practice  in  faith  and  worship,  or  be  compelled  to  fre- 
quent or  maintain  any  religious  ministry  or  worship.  (&)     It  ap- 


erties  established  by  the  general  assembly  of  the  province  of  New  York,  under  the 
Duke  of  York,  in  1683,  complete  enjoyment  of  religious  profession  and  worship  was 
granted  to  all  persons  who  "  professed  faith  in  God  by  Jesus  Christ."  This,  of  course, 
included  Roman  Catholics.  It  is  to  be  observed,  however,  that  the  Duke  of  York 
(afterwards  James  II. )  was  himself  a  papist.  The  body  of  laws  known  as  the  Duke's 
laws,  and  digested  and  promulgated  by  a  convention  of  deputies  on  Long  Island,  Feb., 
1665,  called  by  Governor  NicoU,  the  first  governor  of  New  York  under  the  Duke  of 
York,  declared  that  no  person  should  be  molested  for  differing  in  judgment  in  matters 
of  religion  who  professed  Christianity.  See  an  abstract  of  the  code  in  Thompson's 
History  of  Long  Island,  vol.  i.  p.  132,  edit.  1843. 

(a)  Smith's  History  of  New  Jersey,  pp.  126,  270-4,  App.  Nos.  1  and  2.  Learning  & 
Spicer's  Coll.  edit.  Philad.  1757,  pp.  12-26,  153-166,  368,  382-411.  In  1693,  the 
legislature  of  West  New  Jersey  prescribed  a  confession  of  faith  as  a  condition  of  hold- 
ing office,  and-  that  confession  contained  the  declaration  of  a  belief  in  the  doctrine  of 
the  Trinity,  according  to  the  English  toleration  act  of  1689.  Gordon's  Hist,  of  New 
Jersey,  45. 

(6)  Proud's  Hist,  of  Pennsylvania,  vol.  i.  pp.  196,  206,  207,  vol.  ii.  App.  No.  2, 
p.  19,  sec.  35.  Charter  of  Privileges  granted  by  William  Penn,  in  1701,  and  accepted 
by  the  general  assembly,  and  inserted  in  the  beginning  of  the  volume  of  the  Laws  of 
Pennsylvania,  edit.  1775.  The  Puritans  of  Massachusetts,  under  the  charter  of  1629, 
assumed  the  grant  to  them  of  the  free  exercise  of  religion  according  to  the  dictates  of 
conscience ;  but  the  better  opinion  is,  that  this  was  a  gratuitous  assumption  not  war- 
ranted by  any  sound  construction  of  their  charter ;  and  while  they  claimed  this  right 
for  themselves,  and  exercised  it  without  any  foundation  in  the  grant,  they  forthwith  de- 
nied to  Episcopalians  the  privilege  of  using  their  own  creed  and  worship.  The  two 
recent  historians,  Grahame  and  Bancroft,  take  different  sides  on  this  question,  (if  any 
question  there  can  reaUy  be,)  under  the  charter  of  1629.  The  former  in  his  History 
of  the  United  States,  (vol.  i.  pp.  244-247,)  follows  Neal  and  other  Puritans  of  that 
age,  in  favor  of  the  Puritans'  claim ;  and  the  latter,  in  his  History  of  the  United  States 
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pears  from  these  illustrious  examples  that  various  portions  of 
this  country  became,  even  in  its  infant  state,  distinguished  asy- 
lums for  the  enjoyment  of  the  principles  of  civil  and  religious 
liberty,  by  the  persecuted  votaries  of  those  principles  from  every 
part  of  Europe. 


(vol.  i.  pp.  371,  372,)  follows  Chalmers,  Robertson,  and  Story,  in  opposition  to  it. 
The  leading  principle  in  the  religious  system  of  the  colony  of  Massachusetts  "v^as 
the  compulsory  support  of  public  worship,  and  the  liability  of  every  inhabitant  to 
taxation  for  its  support.  Anabaptists  and  Quakers  were  first  exempted,  and  next 
Episcopalians,  who  were  allowed  to  pay  their  taxes  to  their  own  clergymen.  The 
laws  still  in  force  contain  the  principle,  that  a  religious  establishment  of  the  Christian 
Protestant  religion  and  public  worship,  ought  to  be  maintained  by  legal  coercion. 
Oakes  v.  Hill,  10  Pick.  Kep.  333. 

Some  of  the  colonial  governments  provided  for  the  enjoyment  of  religious  liberty  in 
the  largest  sense,  as  allowing  every  man  the  free  exercise  and  enjoyment  of  religions 
profession  and  worship  without  discrimination ;  and  this  was  the  language  of  the  con- 
stitution of  New  York,  of  1777 ;  and  it  is  continued  in  the  revised  constitution  of 
1846;  and  the  singularly  argumentative  Preamble  and  Statute  of  the  assembly  of  Vir- 
ginia, in  1 786,  carried  the  doctrine  of  religions  freedom  to  the  same  extent.  In  other 
instances,  religious  toleration  was  granted,  which  meant  the  allowance  of  religious  opin- 
ions and  modes  of  worship  differing  from  those  established  by  law.  The  prevalent 
doctrine  at  the  present  day  is  in  favor  of  religious  liberty  and  equality,  without  the 
existence  of  any  power  of  control,  or  distinction  by  law,  or  establishment.  The  Re- 
vised Constitution  of  New  York,  in  1846,  seems  to  have  set  at  liberty  even  the  con- 
sciences of  witnesses,  for  it  declares  that  "  No  person  shall  be  rendered  incompetent  to 
be  a  witness  on  account  of  his  opinions  on  matters  of  religious  belief." 
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CONSTITUTION  OF  THE  UNITED  STATES. 

We,  the  people  of  the  United  States,  in  order  to  form  a  more  per- 
fect union,  establish  justice,  ensure  domestic  tranquillity,  provide  for 
the  common  defence,  promote  the  general  welfare,  and  secure  the 
blessings  of  liberty  to  ourselves  and  our  posterity,  do  ordain  and 
establish  this  constitution  for  the  United  States  of  America. 

ARTICLE  I. 

SECTION  I. 

1.  All  legislative  powers  herein  granted,  shall  be  vested  in  a  Con-    Legislative 
gress  of  the  United  States,  which  shall  consist  of  a  senate  and  house  ^  ™'^'' 
of  representatives. 

SECTION  II. 

1.  The  house  of  representatives  shall  be  composed  of  members      House  of 
chosen  every  second  year  by  the  people  of  the  several  states ;  and  uveT^ite" 
the  electors  in  each  state  shall  have  the  qualifications  requisite  for^^^eraiby 

,       „    .  ^  waom  clio- 

electors  of  the  most  numerous  branch  of  the  state  legislature.  sea. 

2.  No  person  shall  be  a  representative  who  shall  not  have  attained  .  Quaiifica- 
to  the  age  of  twenty-five  years,  and  been  seven  years  a  citizen  of  reseatatives. 
the  United  States,  and  who  shall  not,  when  elected,  be  an  inhabitant 

of  that  state  in  which  he  shall  be  chosen. 

3.  Representatives  and  direct  taxes  shall  be  apportioned  among  Eepreseau- 
the  several  states  which  may  be  included  within  this  Union,  accord-  '7  to*  be  "ap- 
ing to  their  respective  numbers,  which  shall  be  determined  by  adding  portioned  ac- 
to  the  whole  number  of  free  persons,  including  those  bound  to  service  numbers. 
for  a  term  of  years,  and  excluding  Indians  not  taxed,  three  fifths  of 

all  other  persons.     The  actual  enumeration  shall  be  made  within  Actual  eau- 
three  years  after  the  first  meeting  of  the  congress  of  the  United  ™ery' tea 
States,  and  within  every  subsequent  term  of  ten  years,  in  such  man-  y^*'"- 
ner  as  they  shall  by  law  direct.     The  number  of  representatives  shall 


660  APPENDIX. 

Limitation  not  exceed  one  for  every  thirty  thousand,  but  each  state  shall  have  at 
of  represen-  least  one  representative  ;  and  until  such  enumeration  shall  be  made, 
***'Krstap-  ^^^  ^'^'^  °^  ^6^  Hampshire  shall  be  entitled  to  choose  three;  Mas- 
ponionment  sachusetts,  eight ;  Rhode  Island  and  Providence  Plantations,  one ; 

of  F6nirGS6H'  '  O         '  '  ' 

tatives.         Connecticut,  five  ;  New  York,  six ;  New  Jersey,  four ;  Pennsylvania, 
eight ;  Delaware,  one ;  Maryland,  six ;  Virginia,  ten ;  North  Caro- 
lina, five ;  South  Carolina,  five  ;  and  Georgia,  three. 
Vacancies     ■*.  When  vacancies  happen  in  the  representation  from  any  state, 
how  filled,    tiig  executive  authority  thereof  shall  issue  writs  of  election  to  fill 
such  vacancies.  ^ 

Powers  of  ^-  The  house  of  representatives  shall  choose  their  speaker  and 
the  house,     other  officers,  and  shall  have  the  sole  power  of  impeachment. 

SECTION  III. 

Senators,      1-  The  senate  of  the  United  States  shall  be  composed  of  two  sen- 
how  chosen,  g^j-gj-g  f^ qjjj  gagjj  state,  chosen  by  the  legislature  thereof,  for  six  years ; 
and  each  senator  shall  have  one  vote. 
The  senate      2.  Immediately  after  they  shall  be  assembled  in  consequence  of 
thSe'ciasses.  *^^  ^^^^  election,  they  shall  be  divided,  as  equally  as  may  be,  into 
three  classes.    The  seats  of  the  senators  of  the  first  class  shall  be 
wien  vaca-  vacated  at  the  expiration  of  the  second  year,  of  the  second  class  at 
*°      "  '  the  expiration  of  the  fourth  year,  and  of  the  third  class  at  the  expira- 
tion of  the  sixth  year,  so  that  one  third  may  be  chosen  every  second 
Vacancies,  year ;  and  if  vacancies  happen  by  resignation  or  otherwise,  during 
the  recess  of  the  legislature  of  any  state,  the  executive  thereof  may 
make  temporary  appointments  until  the  next  meeting  of  the  legisla- 
ture, which  shall  then  fiU  such  vacancies. 
Quaiiflca-     3.  No  person  shall  be  a  senator  who  shall  not  have  attained  to  the 
Jj^™°'^°^age  of  thirty  years,  and  been  nine  years  a  citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of  that 
state  for  which  he  shall  be  chosen. 
President  of     4.  The  vice-president  of  the  United  States  shall  be  president  of 
the  senate,    {jje  senate,  but  shall  have  no  vote,  unless  they  be  equally  divided, 
lb.  and  other     5.  The  senate  shall  choose  their  other  officers,  and  also  a  president 
«ers.        p^^  tempore,  in  the  absence  of  the  vice-president,  or  when  he  shall 

exercise  the  office  of  President  of  the  United*  States. 
The  sole      6.  The  Senate  shall  have  the  sole  power  to  try  all  impeachments, 
impeach-      When  sitting  for  that  purpose,  they  shall  be  on  oath  or  affirmation. 
ZmZ'Xl^  When  the  President  of  the  United  States  is  tried,  the  chief  justice 
shall  preside ;  and  no  person  shall  be  convicted  without  the  concur- 
rence of  two  thirds  of  the  members  present. 
Extent  of      7.  Judgment  in  cases  of  impeachment  shall  not  extend  further  than 
ca^^of  in^  to  removal  from  office,  and  disqualification  to  hold  and  enjoy  any 
peachment.    ^ggg  ^f  honor,  trust,  or  profit,  under  the  United  States ;  but  the 
party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment, 
trial,  judgment,  and  punishment,  according  to  law. 
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SECTION   IV. 

1.  The  times,  places,  and  manner  of  holding  elections  for  senators      Elections 
and  representatives  shall  be  prescribed  in  each  state  by  the  legisla-  and'repre" 
ture  thereof;  but  the  congress  may,  at  anytime,  by  law,  make  or^^"**"™'.' 
alter  such  regulations,  except  as  to  the  places  of  choosing  senators.       od. 

2.  The  congress  shall  assemble  at  least  once  in  every  year,  and  Meetings 
such  meeting  shall  be  on  the  first  Monday  in  December,  unless  they  °^  ""ngress. 
shall  by  law  appoint  a  different  day. 

SECTION  V. 

1.  Each  house  shall  be  the  judge  of  the  elections,  returns,  and  quali-  Each  house 
fications  of  its  own  members ;  and  a  majority  of  each  shall  constitute  'lection  ot'^ 
a  quorum  to  do  business;  but  a  smaller  number  may  adjourn  from {i^own mem- 
day  to  day,  and  may  be  authorized  to  compel  the  attendance  of  ab-    Quorum, 
sent  members,  in  such  manner  and  under  such  penalties  as  each 

house  may  provide. 

2.  Each  house  may  determine  the  rules  of  its  proceedings,  punish  to  deter- 
its  members  for  disorderly  behavior,  and,  with  the  concurrence  of  two  ^°g  'ftc"""^ 
thirds,  expel  a  member. 

3.  Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  To  keep 
time  to  time  publish  the  same,  excepting  such  parts  as  may  in  their  j^r^g^&c. 
judgment  require  secrecy ;  and  the  yeas  and  nays  of  the  members  of 

either  house  on  any  question,  shall,  at  the  desire  of  one  fifth  of  those 
present,  be  entered  on  the  journal. 

4.  Neither  house,  during  the  session  of  congress,  shall,  without  the       Adjourn- 
consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  ""^  ' 
other  place  than  that  in  which  the  two  houses  shall  be  sitting. 

SECTION  VI. 

1.  The  senators  and  representatives  shall  receive  a  compensation  Senaiors 
for  their  services,  to  be  ascertained  by  law,  and  paid  out  of  the  smtatiTes  to 
treasury  of  the  -United  States.  They  shall,  in  all  cases,  except  trea-  ^^^^^  *^"- 
son,  felony,  and  breach  of  the  peace,  be  privileged  from  arrest  during 

their  attendance  at  the  session  of  their  respective  houses,  and  in 
going  to  and  returning  from  the  same ;  and  for  any  speech  or  debate 
in  either  house,  they  shall  not  be  questioned  in  any  other  place. 

2.  No  senator  or  representative  shall,  during  the  time  for  which  he  Disability  to 
was  elected,  be  appointed  to  any  civil  office  under  the  authority  of'"'''^°"°^- 
the  United  States,  which  shall  have  been  created,  or  the  emoluments 
whereof  shall  have  been  increased  during  such  time ;  and  no  person 
holding  any  office  under  the  United  States  shall  be  a  member  of  either 

house  during  his  continuance  in  office. 

SECTION  VII. 

1.  All  bills  for  raising  revenue  shall  originate  in  the  house  of  rep-       Revenue 
resentatives ;  but  the  senate  may  propose  or  concur  with  amendments  '''"*• 
as  on  other  bills. 

vol"  !•  56 
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The  forms      2.  Every  bill  which  shall  have  passed  the  house  of  representatives 
?ngs  ralbuis.  and  the  senate,  shall,  before  it  become  a  law,  be  presented  to  the 
President  of,  the  United  States ;  if  he  approve,  he  shall  sign  it ;  but 
if  not,  he  shall  return  it,  with  his  objections,  to  that  house  in  which  it 
'     shall  have  originated,  who  shall  enter  the  objections  at  large  on  their 
journal,  and  proceed  to  reconsider  it.    If,  after  such  reconsideration, 
two  thirds  of  that  house  shall  agree  to  pass  the  biU,  it  shall  be  sent, 
together  with  the  objections,  to  the  other  house,  by  which  it  shall  like- 
wise be  reconsidered,  and  if  approved  by  two  thirds  of  that  house,  it 
shall  become  a  law.    But  in  all  such  cases,  the  votes  of  both  houses  shall 
be  determined  by  yeas  and  nays,  and  the  names  of  the  persons  voting 
for  and  against  the  bill  shall  be  entered  on  the  journal  of  each  house 
respectively.    If  any  bill  shall  not  be  returned  by  the  President  within 
ten  days  (Sundays  excepted)  after  it'shall  have  been  presented  to 
him,  the  same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it, 
unless  the  congress  by  their  adjournment  prevent  its  return,  in  which 
case  it  shall  not  be  a  law. 
lb.  on  joint     3.  Every  order,  resolution,  or  vote,  to  which  the  concurrence  of 
exce'lforai-  ^^^  senate  and  house  of  representatives  may  be  necessary,  (except 
journment.    on  a  question  of  adjournment,)  shall  be  presented  to  the  President 
of  the  United  States,  and  before  the  same  shall  take  effect,  shall  be 
approved  by  him,  or  being  disapproved  by  him,  shall  be  repassed  by 
two  thirds  of  the  senate  and  house  of  representatives,  according  to 
the  rules  and  limitations  prescribed  in  the  case  of  a  bill. 

SECTION  VIII. 

Congress      The  congress  shall  have  power — 
tolay'SS       ^'  ■^°  ^y  ^^^  collect  taxes,  duties,  imposts,  and  excises ;  to  pay 
&c-  the  debts,  and  provide  for  the  common  defence  and  general  welfare 

of  the  United  States ;  but  all  duties,  imposts,  and  excises  shall  be 

uniform  throughout  the  United  States : 

2.  To  borrow  money  on  the  credit  of  the  United  States  : 

3.  To  regulate  commerce  with  foreign  nations,  and  Eftnong  the 
several  states,  and  with  the  Indian  tribes  : 

4.  To  estabUsh  an  uniform  rule  of  naturalization,  and  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the  United  States : 

5.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin, 
and  fix  the  standard  of  weights  and  measures : 

6.  To  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States : 

7.  To  establish  post-offices  and  post-roads : 

8.  To  promote  the  progress  of  science  and  useful  arts,  by  securing, 
for  limited  times,  to  authors  and  inventors,  the  exclusive  right  to 
their  respective  writings  and  discoveries : 

9.  To  constitute  tribunals  inferior  to  the  Supreme  Court :  To  de- 
fine and  punish  piracies  and  felonies  conunitted  on  the  high  seas,  and 
offences  against  the  law  of  nations : 
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10.  To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make 
rules  concerning  captures  on  land  and  water : 

11.  To  raise  and  support  armies ;  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years : 

12.  To  provide  and  maintain  a  navy : 

13.  To  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces : 

14.  To  provide  for  calling  forth  the  militia  to  execute  the  laws  of 
the  Union,  suppress  insurrections,  and  repel  invasions : 

15.  To  provide  for  oi^anizing,  arming,  and  disciplining  the  militia, 
and  for  governing  such  part  of  them  as  may  be  employed  in  the  ser- 
vice of  the  United  States,  reserving  to  the  states,  respectively,  the 
appointment  of  the  officers,  and  the  authority  of  training  the  militia 
according  to  the  discipline  prescribed  by  congress : 

16.  To  exercise  exclusive  legislation,  in  all  cases  what«oever,  over 
such  district,  (not  exceeding  ten  miles  square,)  as  may,  by  cession  of 
particular  states,  and  the  acceptance  of  congress,  become  the  seat  of  the 
government  of  the  United  States,  and  to  exercise  like  authority  over 
all  places  purchased,  by  the  consent  of  the  legislature  of  the  state  in 
which  the  same  shall  be,  for  the  erection  efforts,  magazines,  arsenals, 
dock-yards,  and  other  needM  buildings :  and 

17.  To  make  all  laws  which  shall  be  necessary  and  proper  for  car- 
rying into  execution  the  foregoing  powers,  and  all  other  powers  vested 
by  this  constitution  in  the  government  of  the  United  States,  or  in  any 
department  or  officer  thereof. 

SECTION  IX. 

1.  The  migration  or  importation  of  such  persons  as  any  of  the  importation 
states  now  existing  shall  think  proper  to  admit,  shall  not  be  prohib-  ™j5^"^ot 
ited  by  the  congress  prior  to  the  year  one  thousand  eight  hundred  to  be  proWb- 

,     .  ,      ,  ■■  ,      .  n  ...  ,  ited  until 

and  eight,  but  a  tax  or  duty  may  be  imposed  on  such  importation,  not  after  1808. 
exceeding  ten  dollars  for  each  person. 

2.  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended,  ^^^  „f  jj^, 
unless  when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may  ^^^  corpus. 
require  it. 

3.  No  bill  of  attainder,  or  ex  post  facto  law,  shall  be  passed.  Bills  of  at- 

4.  No  capitation  or  other  direct  tax  shall  be  laid,  unless  in  propor-  ^^^^l^,, 
tion  to  the  census  or  enumeration  hereinbefore  directed  to  be  taken. 

5.  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state.     j,o  export 
No  preference  shall  be  given  by  any  regulation  of  commerce  or  pj^g^^""^  ^f 
revenue  to  the  ports  of  one  state  over  those  of  another ;  nor  shall  one  state  to 
vessels  bound  to  or  from  one  state  be  obliged  to  enter,  clear,  or  pay  ' 
duties  in  another. 

6.  No  money  shall  be  drawn  from  the  treasury,  but  in  consequence  Money  to  be 
of  appropriations  made  by  law ;  and  a  regular  statement  and  account  f™™  appr(> 
of  the  receipts  and  expenditures  of  all  public  money,  shall  be  pub-  pnation 
lished  from  time  to  time. 
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Titles  of  no-  7.  No  title  of  nobility  shall  be  granted  by  the  United  States,  and 
no  person  holding  any  oflSce  of  profit  or  trust  under  them,  shall, 
without  -the  consent  of  the  congress,  accept  of  any  present,  emolu- 
ment, office,  or  title  of  any  kind  whatever,  from  any  king,  prince,  or 
foreign  state. 

SECTION  X. 

Powers  fi)p-      1.  No  state  shall  enter  into  any  treaty,  alliance,  or  confederation : 
bidden  to  the  ,'.,.  ... 

states  indi-   grant  letters  oi   marque  and  reprisal ;  com  money ;   emit  bills  of 

^  "*  y-       credit ;  make  any  thing  but  gold  and  silver  coin  a  tender  in  payment 
of  debts ;  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impaii^ 
ing  the  obligation  of  contracts ;  or  grant  any  title  of  nobility. 
Powers     2.  No  state  shall,  without  the  consent  of  the  congress,  lay  any 
states  can  ex- imposts  or  duties  on  imports  or  exports,  except  what  maybeabso- 
nnto  the^    lutely  necessary  for  executing  its  inspection  laws ;  and  the  net  pro- 
sanction  of    duce  of  aU  duties  and  imposts,  laid  by  any  state  on  imports  or  ex- 
ports, shall  be  for  the  use  of  the  treasury  of  the  United  States,  and 
all  such  laws  shall  be  subject  to  the  revision  and  control  of  the  con- 
gress.   No  state  shall,  without  the  consent  of  congress,  lay  any  duty 
of  tonnage,  keep  troops  or  ships  of  war  in  time  of  peace,  enter  into 
any  agreement  or  compact  with  another  state,  or  with  a  foreign 
power,  or  engage  in  war,  unless  actually  invaded,  or  in  such  imminent 
danger  as  will  not  admit  of  delay. 

ARTICLE  n. 

SECTION   I. 

ExccnaTe      1 .  The  executive  power  shall  be  vested  in  a  President  of  the  United 

to  a  Presi-      States  of  America.    He  shall  hold  his  office  during  the  term  of  four 

dent,  &c.      years,  and,  together  with  the  vice-president,  chosen  for  the  same  term, 

be  elected  as  follows : 

Biectore  of     2.  Each  state  shall  appoint,  in  such  manner  as  the  legislature 

and  vice-      thereof  may  direct,  a  number  of  electors,  equal  to  the  whole  number 

presi  en  ,      ^  senators  and  representatives  to  which  the  state  may  be  entitled  in 

the  congress ;  but  no  senator  or  representative,  or  person  holding  an 

office  of  trust  or  profit  under  the  United  States,  shall  be  appointed 

an  elector. 

Meeting  of     [^3.  xhe  electors  shall  meet  in  their  respective  states,  and  vote  by 

of  President,  ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an  inhabitant 

*°'  of  the  same  state  with  themselves.     And  they  shall  make  a  list  of  all 

Tasxt  pro-  the  persons  voted  for,  and  of  the  number  of  votes  for  each ;  which 

tec  ngs.       j.^^  ^^^  ^j^^jj  ^.^  ^^  J  certify,  and  transmit,  sealed,  to  the  seat  of  the 

government  of  the  United  States,  directed  to  the  president  of  the 

senate.    The  president  of  the  senate  shall,  in  the  presence  of  the 

senate  and  house  of  representatives,  open  all  the  certificates,  and  the 

votes  shall  then  be  counted.    The  person  having  the  greatest  number 

of  votes  shall  be  the  President,  if  such  number  be  a  majority  of  the 

whole  number  of  electors  appointed ;  and  if  there  be  more  than  one 
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who  have  such  majority,  and  have  an  equal  number  of  votes,  then 
the  house  of  representatives  shall  immediately  choose,  by  ballot,  one 
of  them  for  President ;  and  if  no  person  have  a  majority,  then  from 
the  five  highest  on  the  list,  the  said  house  shall,  in  like  manner,  choose 
the  President.  But  in  choosing  the  President,  the  votes  shall  be 
taken  by  states,  the  representation  from  each  state  having  one  vote : 
a  quorum  for  this  purpose  shall  consist  of  a  member  or  members  from 
two  thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  neces- 
sary to  a  choice.  In  every  case,  after  the  choice  of  the  President, 
the  person  having  the  greatest  number  of  votes  of  the  electors,  shall 
be  the  vice-president.  But  if  there  should  remain  two  or  more  who  [*  Aimvilled. 
have  equal  votes,  the  senate  shall  choose  from  them,  by  ballot,  the  ments,  art. 
vice-president.*]  '^ 

4.  The  congress  may  determine  the  time  of  choosing  the  electors,        Time  of 
and  the  day  on  which  they  shall  give  their  votes ;  which  day  shall  be  electors. 
the  same  throughout  the  United  States. 

5.  No  person,  except  a  natural-born  citizen,  or  a  citizen  of  the      Qualffica- 
United  States  at  the  time  of  the  adoption  of  this  constitutioh,  shall  President, 
be  eligible  to  the  office  of  President ;  neither  shall  any  person  be 

eligible  to  that  office,  who  shall  not  have  attained  to  the  age  of  thirty- 
five  years,  and  been  fourteen  years  a  resident  within  the  United 
States. 

6.  In  case  of  the  removal  of  the  President  from  office,  or  of  his     Jn  case  of* 
death,  resignation,  or  inability  to  discharge  the  powers  and  duties  of  the^offloe'of 
the  said  office,  the  same  shall  devolve  on  the  vice-president,  and  the  ^^^es- 
congress  may,  by  law,  provide  for  the  case  of  removal,  death,  resigna-  >4ent  to  act, 
tion,  or  inability,  both  of  the  President  and  vice-president,  declaring 

what  officer  shall  then  act  as  President,  and  such  officer  shall  act 
accordingly,  until  the  disability  be  removed,  or  a  President  shall  be 
elected. 

7.  The  President  shall,  at  stated  times,  receive  for  his  services  a  .  Corapensa- 

,.,,,,       .  ,       ,      .  ,  ,...,,,.       tion  of  the 

compensation,  which  shall  neither  be  increased  nor  diminished  during  President. 

the  period  for  which  he  shall  have  been  elected,  and  he  shall  not 

receive  within  that  period  any  other  emolument  from  the  United 

States,  or  any  of  them. 

8.  Before  he  enter  on  the  execution  of  his  office  he  shall  take  the  ,  Tlie  Presi- 

,  .  dent  to  take 

foUowmg  oath  or  affirmation :  an  oath. 

"  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the 

office  of  President  of  the  United  States,  and  will,  to  the  best  of  my 

ability,  preserve,  protect,  and  defend  the  constitution  of  the  United 

States." 

SECTION   II. 

1.  The  President  shall  be  commander-in-chief  of  the  army  and  .,  Powers  of 

tli6  Presi- 

navy  of  the  United  States,  and, of  the  militia  of  the  several  states,  dent, 
when  called  into  the  actual  service  of  the  United  States ;  he  may 
require  the  opinion,  in  writing,  of  the  principal  officer  in  each  of  the 
executive  departments,  upon  any  subject  relating  to  the  duties  of 
their  respective  offices ;  and  he  shall  have  power  to  grant  reprieves 
56* 
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and  pardons  for  oflfences  against  the  United  States,  except  in  cases  of 
impeachment. 
Powers  of     2.  He  shall  have  power,  by  and  with  the  advice  and  consent  of 

the  Presi-  *■  f     ' 

aent.  the  senate,  to  make  treaties,  provided  two  thirds  of  the  senators 

present  concur :  and  he  shall  nominate,  and  by  and  with  the  advice 
and  consent  of  the  senate,  shall  appoint  ambassadors,  other  public 
ministers,  and  consuls,  judges  of  the  supreme  court,  and  all  other 
officers  of  the  United  States,  whose  appointments  are  not  herein 
otherwise  provided  for,  and  which  shall  be  established  by  law.  But 
the  congress  may,  by  law,  vest  ^he  appointment  of  such  inferior 
officers  as  they  think  proper,  in  the  President  alone,  in  the  courts  of 
law,  or  in  the  heads  of  departments, 
lb.  3.  The  President  shall  have  power  to  fill  up  all  vacancies  that  may 
happen  during  the  recess  of  the  senate,  by  granting  commissions 
which  shall  expire  at  the  end  of  their  next  session. 

SECTION    in. 

# 
other  duties      1.  He  shall,  from  time  to  time,  give  to  the  congress  information  of 
and  powers.     ,  „,__.,  ,  ,  ,.._.  , 

the  state  of  the  Union,  and  recommend  to  their  consideration  such 

measures  as  he  shall  judge  necessary  and  expedient ;  he  may,  on  ex- 
traordinary occasions,  convene  both  houses,  or  either  of  them,  and 
in  case  of  disagreement  between  them,  with  respect  to  the  time  of 
adjournment,  he  may  adjourn  them  to  such  time  as  he  shall  think 
proper ;  he  shall  receive  ambassadors  and  other  public  ministers ;  he 
shall  take  care  that  the  laws  be  faithfully  executed ;  and  shall  com- 
mission all  the  officers  of  the  United  States. 

SECTION  IV. 

liable  ?^im"     "^"  '^^  President,   vice-president,  and  aU  civil    officers  of  the 
peachment.    United  States,  shall  be  removed  from  office  on  impeachment  for,  and 
conviction  of,  treason,  bribery,  or  other  high  crimes  and  misdemean- 
ors. 

ARTICLE  m., 

SECTION  I. 

Judicial     i.  The  iudioial  power  of  th^  United  States  shall  be  vested  in  one 

power.  ... 

supreme  court,  and  in  such  inferior  courts  as  the  congress  may,  from 

hoid"theFrof-  time  to  time,  ordain  and  establish.     The  judges,  both  of  the  supreme 

eood  bT"^  *°*^  inferior  courts,  shall  hold  their  offices  during  good  behavior  ; 

~ior,  &o.         and  shall,  at  stated  times,  receive  for  their  services  a  compensation 

which  shall  not  be  diminished  during  their  continuance  in  office. 

SECTION  II. 

Extent  of     1.  The  judicial  power  shall  extend  to  all  cases  in  law  and  equity, 

power.  "^    arising  under  this  constitution,  the  laws  of  the  United  States,  and 

treaties  made,  or  which  shall  be  made  under  their  authority ;  to  all 

cases  afi'eoting  ambassadors,  other  public  ministers  and  consuls  ;  to 

all  cases  of  admiralty  and  maritime  jurisdiction ;  to  controversies  to 
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which  the  United  States  shall  be  a  party^  to  controversies  between 
two  or  more  states,  between  a  state  and  citizens  of  another  state, 
between  citizens  of  diiferent  states,  between  citizens  of  the  same 
state  claiming  lands  under  grants  of  different  states,  and  between  a. 
state,  or  the  citizens  thereof,  and  foreign  states,  citizens,  or  subjects. 

2.  In  all  cases  affecting  ambassadors,  other  public  ministers  andori^aj^and 
consuls,  and  those  in  which  a  state  shall  be  party,  the  supreme  risdiotion  of 
court  shall  have  original  jurisdiction.  In  all  the  other  cases  before  cou™^'^"" 
mentioned,  the  supreme  court  shall  have  appellate  jurisdiction,  both 

as  to  law  and  fact,  with  such  exceptions  and  under  such  regulations 
as  the  congress  shall  make. 

3.  The  trial  of  all  crimes,  except  in  oases  of  impeachment,  shall    .     Trial  of 

1  1  •  J  cnmes  to  be 

be  by  jury,  and  such  trial  shall  be  held  m  the  state  where  the  said  by  jury,  &o. 

crimes  shall  have  been  committed ;  but  when  not  committed  within 

any  state,  the  trial  shall  be  at  such  place  or  places  as  the  congress 

may  by  law  have  directed. 

SECTION  m. 

1.  Treason  against  the  United  States  shall  consist  only  in  levying  Deflnition 
war  against  them,  or  in  adhering  to  their  enemies,  giving  them  aid 

and  comfort.  No  person  shaU.  be  convicted  of  treason  unless  on  the 
testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession  in 
open  court. 

2.  The  congress  shall  have  power  to  declare  the  punishment  of  Congress  to 
treason ;  but  no  attainder  of  treason  shall  work  corruption  of  blood,  punishment. 
or  forfeiture,  except  during  the  life  of  the  person  attainted. 

ARTICLE  IV. 

SECTION   I. 

1.  Full  faith  and  credit  shall  be  given  in  each  state  to  the  public  Credit  in  one 
acts,  records,  and  judicial  proceedings  of  every  other  state.     And  public  acts, 
the  congress  may,  by  general  laws,  prescribe  the  manner  in  which ^^g°^ ^^' 
such  acts,  records,  and  proceedings  shall  be  proved,  and  the  effect 
thereof. 

SECTION  u. 

1.  The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  Reoi{irocity 
immunities  of  citizens  in  the  several  states. 

2.  A  person  charged  in  any  state  with  treason,  felony,  or  other      Criminals 
crime,  who  shall  flee  from  justice,  and  be  found  in  another  state,  one  state  to 
shall,  on  demand  of  the  executive  authority  of  the  state  from  which  t|°°aeUTered 
he  fled,  be  delivered  up,  to  be  removed  to  the  state  having  jurisdic-  '^v  °^  d«- 
tion  of  the  crime. 

3.  No  person  held  to  service  or  labor  in  one  state  under  the  laws     Runaways 

„  .         .  1  1    n    .  r.  t  to  be  deliyer- 

thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or  ed  up. 
regulation  therein,  be  discharged  from  such  service  or  labor ;  but 
shall  be  delivered  up  on  claim  of  the  party  to  whom  such  service 
or  labor  may  be  due. 
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SECTION  III. 

New  states         1.  New  states  may  be  admitted  by  the  congress  into  this  Union  ; 
mitted  into    ^^^  ^o  new  state  shall  be  formed  or  erected  within  the  jurisdiction 
the  Union,     gf  ^jjy.  gther  state,  nor  any  state  be  formed  by  the  junction  of  two 
or  more  states,  or  parts  of  states,  without  the  consent  of  the  legisla- 
tures of  the  states  concerned,  as  well  as  of  the  congress. 
Congress  to      2.  The  congress  shall  have  power  to  dispose  of,  and  make  all  need- 
over  territo-  ^^  rules  and  regulations  respecting  the  territory  or  other  property 
ry,  &c.         belonging  to  the  United  States ;  and  nothing  in  this  constitution  shall 
be  so  construed  as  to  prejudice  aily  claims  of  the  United  States,  or 
of  any  particular  state. 

SECTION  IV. 

Republican  l-  The  United  States  shall  guarantee  to  every  state  in  this  Union 
ermienf  °^'  ^  republican  form  of  government,  and  shall  protect  each  of  them 

guaranteed    asainst  invasion ;  and,  on  application  of  the  legislature,  or  of  the 
to  eaoli  state,    °         .,,,,.,  ,  -.^         .         , 

&c.  executive  (when  the  legislature  cannot  be  convened)  against  domes- 

tic violence. 

AKTICLE  V. 

Mode  of  1.  The  congress,  whenever  two  thirds  of  both  houses  shall  deem  it 
this  constl-  necessary,  shall  propose  amendments  to  this  constitution  ;  or,  on  the 
tution.  application  of  the  legislatures  of  two  thirds  of  the  several  states,  shall 
call  a  convention  for  proposing  amendments,  which,  in  either  case, 
shall  be  valid  to  all  intents  and  purposes,  as  part  of  this  constitution, 
when  ratified  by  the  legislatures  of  three  fourths  of  the  several 
states,  or  by  conventions  in  three  fourths  thereof,  as  the  one  or  the 
other  mode  of  ratification  may  be  proposed  by  the  congress ;  pro- 
vided, that  no  amendment  which  may  be  made  prior  to  the  year  one 
thousand  eight  hundred  and  eight,  shall  in  any  manner  afiect  the 
first  and  fourth  clauses  in  the  ninth  section  of  the  first  article ;  and 
that  no  state,  without  its  consent,  shall  be  deprived  of  its  equal  suf- 
frage in  the  senate. 

ARTICLE  VI. 

Assumption     1.  All  debts  contracted,  and  engagements  entered  into,  before  the 

Sbts™*"^      adoption  of  this  constitution,  shall  be  as  valid  against  the  United 

States  under  this  constitution,  as  under  the  confederation. 

This  consti-  2.  This  constitution,  and  the  laws  of  the  United  States  which  shall 
the  supreme  ^6  made  in  pursuance  thereof;  and  all  treaties  made,  or  which  shall 
law;  the  state  be  made,  under  the  authority  of  the  United  States,  shall  be  the 

judgesDOund  '  •'  ,  ,  i    ii   -u 

thereby.        supreme  law  of  the  land ;  and  the  judges  m  every  state  shall  be 

bound  thereby ;  any  thing  in  the  constitution  or  laws  of  any  state  to 

the  contrary  notwithstanding. 

Certain  offl-     3,  The  senators  and  representatives  before  mentioned,  and  the 

oath  to  sup-  members  of  the  several  state  legislatures,  and  all  executive  and 

tuHon°°°"    judicial  officers,  both  of  the  United  States  and  of  the  several  states, 
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shall  be  bound  by  oath  or  affirmation  to  support  this  constitution :  but  N"  religiouR 
no  religious  test  shall  ever  be  required  as  a  qualification  to  any  office 
or  public  trust  under  the  United  States. 

ARTICLE  Vn. 

1.  The  ratification  of  the  conventions  of  nine  states  shall  be  suf-  Katiflcation. 
ficient  for  the  establishment  of  this  constitution  between  the  states  so 
ratifying  the  same. 

Done  in  convention,  by  the  unanimous  consent  of  the  states  present, 
the  seventeenth  day  of  September,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  eighty-seven,  and  of  the  indepen- 
dence of  the  United  States  of  America,  the  twelfth.  In  witness 
whereof,  we  have  hereunto  subscribed  our  names. 
GEORGE  WASHINGTON, 

President,  and  Def  uty  from  Virginia. 


NEW   HAMPSHIRE. 

John  Langdon, 
Nicolas  Gilman. 

MA88ACHTTSETT8. 

Nathaniel  Gorham, 
Rufus  King. 

CONNECTICUT. 

William  Samuel  Johnson, 
Roger  Sherman. 

NEW   YORK. 

Alexander  Hamilton. 

NEW  JERSEY. 

William  Livingston, 
David  Brearley, 
William  Paterson, 
Jonathan  Dayton. 

PENNSYLVANIA. 

Benjamin  Franklin, 
Thomas  Mifflin, 
Robert  Morris, 
George  Glymer, 
Thomas  Fitzsimmons, 
Jared  Ingersoll, 
James  Wilson, 
Gouverneur  Morris. 

Attest, 


DELAWARE. 

George  Read, 
Gunning  Bedford,  Jun., 
John  Dickinson, 
Richard  Bassett, 
Jacob  Broom. 

MARYLAND. 

James  M'Henry, 

Daniel  of  St.  Thomas  Jenifer, 

Daniel  Carroll. 

VIRGINIA. 

John  Blair, 

James  Madison,  Jun. 

NORTH   CAROLINA. 

William  Blount, 
Richard  Dobbs  Spaight, 
Hugh  Williamson. 

SOUTH   CAROLINA. 

John  Rutledge, 

Charles  Cotesworth  Pinckney, 

Charles  Pinckney, 

Pierce  Butler. 

GEORGIA. 

William  Few, 
Abraham  Baldwin. 

WILLIAM  JACKSON,  Secretary. 
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[The  following  extract  from  the  journals  of  congress  shows  the  adoption  of 
the  constitution,  and  the  time  when  it  took  effect.] 

IN  CONGRESS. 

Saturday,  September  13,  1788. 

On  the  question  to  agree  to  the  following  proposition,  it  was  re- 
solved in  the  affirmative  by  the  unanimous  votes  of  nine  states,  viz : 
of  New  Hampshire,  Massachusetts,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  Virginia,  Sguth  Carolina,  and  Georgia. 

The  consti-  Whereas  the  convention  assembled  in  Philadelphia,  pursuant  to 
oiarodto^e  the  resolution  of  congress,  of  the  21st  February,  1787,  did,  on  the 
ratified.  j^^j^j  ^f  September,  in  the  same  year,  report  to  the  United  States 
in  congress  assembled,  a  constitution  for  the  people  of  the  United 
States ;  whereupon,  congress,  on  the  28th  of  the  same  September, 
did  resolve  unanimously,  "  that  the  said  report,  with  the  resolutions 
and  letter  accompanying  the  same,  be  transmitted  to  the  several 
legislatures,  in  order  to  be  submitted  to  a  convention  of  delegates 
chosen  in  each  state  by  the  people  thereof,  in  conformity  to  the 
resolves  of  the  convention  made  and  provided  in  that  case :  "  and 
whereas  the  constitution  so  reported  by  the  convention,  and  by  con- 
gress transmitted  to  the  several  legislatures,  has  been  ratified  in  the 
manner  therein  declared  to  be  sufficient  for  the  establishment  of  the 
same,  and  such  ratifications  duly  authenticated  have  been  received 
by  congress,  and  are  filed  in  the  office  of  the  secretary ;  therefore. 


Federal  gov- 


Resolved,  That  the  first  Wednesday  in  January  next  be  the  day 
eminent  to    for  appointing  electors  in  the  several  states,  which  before  the  said 
Ition  on°the'  '^''.y  shaU  have  ratified  the  said  constitution  ;  that  the  first  Wednes- 
1789^*'°'°'''  ^*y  ^^  February  next  be  the  day  for  the  electors  to  assemble  in  their 
several  states,  and  vote  for  a  President ;  and  that  the  first  Wednes- 
day in  March  next  be  the  time,  and  the  present  seat  of  congress  the 
place,  for  commencing  proceedings  under  the  said  constitution. 


AMENDMENTS  TO  THE   CONSTITUTION  OF   THE 
UNITED   STATES. 

[The  following  amendments  were  proposed  at  the  first  session  of  the  first 
congress  of  the  United  States,  which  was  begun  and  held  at  the  city  of  New 
York,  on  the  4th  of  March,  1789,  and  were  adopted  by  the  requisite  number 
of  states.    1  vol.  Laws  of  the  U.  S.  p.  72.]  ' 

ARTICLE  I. 

Restrictions  .  ,  ,.  ,  y.      t   • 

on  the  pow-       Congress  shall  make  no  law  respecting  an  establishment  oi  religion, 
grera.  °°°      or  prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of 
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speech,  ot  of  the  press;  or  the  right  of  the   people  peaceably  to 
assemble,  and  to  petition  the  government  for  a  redress  of  grievances. 

ARTICLE  n. 

A  weU  regulated  militia  being  necessary  to  the  security  of  a  free        Right  of 
state,  the  right  of  the  people  to  kfeep  and  bear  arms  shall  not  be  keep  arms, 
infringed.  *^°' 

ARTICLE  m. 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house  with-  Quartering 
it  the  consent  of  the  o' 
to  be  prescribed  by  law. 


out  the  consent  of  the  owner ;  nor  in  time  of  war,  but  in  a  manner  j^o 


ARTICLE  IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses.  Search  war- 
papers,  and  effects,  against  unreasonable  searches  and  seizures,  shall  "'°*''  ""• 
not  be  violated;  and  no  warrants  shall  issue,  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  particularly  describing 
the  place  to  be  searched,  and  the  persons  or  things  to  be  seized. 

ARTICLE  V. 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infa-  Proceedings 
mous  crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,  ^^j^^i;,^™",! 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia,  with  crimes, 
when  in  actual  service,  in  time  of  war  or  public  danger ;  nor  shall 
any  person  be  subject  for  the  same  offence  to  be  twice  put  in  jeop- 
ardy of  life  or  limb ;  nor  shall  be  compelled,  in  any  criminal  case,  to 
be  a  witness  against  himself,  nor  be  deprived  of  life,  liberty,  or  prop-  Their  rights 
erty,  without  due  process  of  law ;  nor  shall  private  property  be  taken 
for  public  use  without  just  compensation. 

ARTICLE   VI. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  Further 
speedy  and  public  trial,  by  an  impartial  jury  of  the  state  and  distiict "® 
wherein  the  crime  shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law,  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation ;  to  be  confronted  with  the  wit- 
nesses against  him ;  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor ;  and  to  have  the  assistance  of  counsel  for  his 
defence. 

ARTICLE  Vn. 

In  suits  at  common  law,  where  the  value  in  controversy  shall  ex- Right  of  trial 
ceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved ;   ^'^' 
and  no  fact  tried  by  a  jury  shall  be  otherwise  reexamined  in  any 
court  of  the  United  States,  than  according  to  the  rules  of  the  com- 
mon law. 

ARTICLE  Vni. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,      Excessiye 
nor  cruel  and  unusual  punishments  inflicted.  ' 
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ARTICLE  IX. 
Construction     The  enumeration,  in  the  constitution,  of  certain  rights,  shall  not 
tion"™  '  "    ^®  construed  to  deny  or  disparage  others  retained  by  the  people. 

ARTICLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  constitu- 

Powers  rft-  *■  <j  •* 

seryed  to  the  tion,  nor  prohibited  by  it   to  the  states,  are  reserved  to  the  states 
states.  respectively,  or  to  the  people. 

[The  following  amendment  was  proposed  at  the  second  session  of  the 
third  congress.  It  is  printed  in  the  laws  of  the  United  States,  1st  vol.  p.  73, 
as  article  11.] 

ARTICLE  XI. 

The  judicial  power  of  the  United  States  shall  not  be  construed  to 
Restricaon  extend  to  any  suit  in  law  or  equity,   commenced  or  prosecuted 
powers.         against  one  of  the  United  States  by  citizens  of  another  state,  or  by 
citizens  or  subjects  of  any  foreign  state. 

[The  three  following  sections  were  proposed  as  amendments  at  the  first 
session  of  the  eighth  congress. 
They  are  printed  in  the  Laws  of  the  United^tates  as  article  twelve.] 

ARTICLE  Xn. 

Mode  of  !•  The  electors  shall  meet  in  their  respective  states,  and  vote,  by 
electing  the  ballot,  for  President  and  vice-president,  one  of  whom,  at  least,  shall 
andTice-  not  be  an  inhabitant  of  the  same  state  with  themselves ;  they  shall 
the  u^ted  name,  in  their  ballots,  the  person  voted  for  as  President,  and  in  dis- 
States.  tinct  ballots  the  person  voted  for  as  vice-president ;  and  they  shall 

make  distinct  lists  of  all  persons  voted  for  as  President,  and  of  all 
persons  voted  for  as  vice-president,  and  of  the  number  of  votes  for 
each,  which  lists  they  shall  sign  and  certify,  and  transmit  sealed  to 
the  seat  of  the  government  of  the  United  States,  directed  to  the 
president  of  the  senate ;  the  jSesident  of  the  senate  shall,  in  the 
presence  of  the  senate  and  house  of  representatives,  open  all  the 
certificates,  and  the  votes  shall  then  be  counted  :  the  person  having 
the  greatest  number  of  votes  for  President  shall  be  the  President,  if 
such  number  be  a  majority  of  the  whole  number  of  electors  ap- 
pointed ;  and  if  no  person  have  such  majority,  then  from  the  persons 
having  the  highest  numbers,  not  exceeding  three,  on  the  list  of  those 
voted  for  as  President,  the  house  of  representatives  shall  choose  im- 
mediately, by  ballot,  the  President  But  in  choosing  the  President, 
■  the  votes  shall  be  taken  by  states,  the  representation  from  each 
state  having  one  vote ;  a  quorum  for  this  purpose  shaE  consist  of  a 
member  or  members  from  two  thirds  of  the  states,  and  a  majority 
of  all  the  states  shall  be  necessary  to  a  choice.  And  if  the  house 
of  representatives  shall  not  choose  a  President  whenever  the  right  of 
choice  shall  devolve  upon  them,  before  the  fourth  day  of  March  next 
following,  then  the  vice-president  shall  act  as  President,  as  in  the 
case  of  the  death  or  other  constitutional  disability  of  the  President. 
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2.  The  person  having  the  greatest  number  of  votes  as  Vioe-Presi-    Vice-Presi- 
dent, shall  be  the  Vice-President,  if  such  number  be  a  majority  of 

the  whole  number  of  electors  appointed ;  and  if  no  person  have  a 
majority,  then  from  the  two  highest  numbers  on  the  list,  the  senate 
shall  choose  the  Vice-President ;  a  quorum  for  the  purpose  shall  con- 
sist of  two  thirds  of  the  whole  number  of  senators,  and  a  majority  of 
the  whole  number  shall  be  necessary  to  a  choice. 

3.  But  no  person  constitutionally  ineUgible  to  the  office  of  Presi-       ib. 
dent,  shall  be  eligible  to  that  of  Vice-President  of  the  United  States. 

[In  the  edition  of  the  Laws  of  the  U.  S.  before  referred  to,  there  is  an 
amendment  printed  as  article  13,  prohibiting  citizens  from  accepting  titles  of 
nobility,  or  honor,  or  presents,  offices,  &c.,  from  foreign  nations.  But  by  a 
message  of  the  President  of  the  United  States,  of  the  4th  of  February,  1818, 
in  answer  to  a  resolution  of  the  house  of  representatives,  it  appears  that  this 
amendment  had  been  ratified  only  by  twelve  states,  and  therefore  had  not 
been  adopted.  See  vol.  v.  of  the  printed  papers  of  the  1st  session  of  the  15th 
congress.  No.  76. 
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Abridgments  of  the  law,  566. 
Absolute  rights,  607. 

of  personal  safety,  618. 
of  personal  character,  628. 
of  personal  liberty,  639. 
of  religious  liberty,  653. 
Acts  of  Congress  and  of  Legislature,  (see 

Statutes. ) 
Adjudications,  force  of,  533,  538. 
Admiralty  Courts,  when  proceed  in  rem  as 
to  prize,  393. 
criminal  jarisdiction  of,   394-400, 
401. 
nature  of  proceedings  in  criminal 
cases,  401. 
have  jurisdiction  of  cases  of  for- 
feitnre  and  seizure,  415. 
as  instance  courts,  419-423. 
as  prize  courts,  391^19. 
(See  Admiralty  Jurisdiction.) 
forms  of  writs  and  other  process  in, 
423. 
Admiralty    jurisdiction,    (see    Admiralty 

Courts.) 
in  prize  eases,  391. 
as  to  prize  made  on  shore,  392. 
when  lost  as  to  prize,  393. 
in  criminal  cases,  394-400,  411. 
when  it  attaches,  395,  398,  402. 
how  distinguished  from  common 
law,  402,  410,  411. 
of  maritime  causes  and  contracts, 
405-119,  420. 
history  of,  traced,  404-407. 
in  cases  of  general  average  and 

salvage,  '408,  note,  409,  410. 
none  to  enforce  specific  peformance 
of  contracts,  409,  note, 
of  charter-parties,  409,  411. 
what  are  civil  cases  of,  415. 
is  exclusive,  417. 


Admiralty  jurisdiction. 

in  cases  of  mortgage  of  ships,  410, 
note,  412,  note, 
as  to  matters  partly  on  sea  and 
partly  on  land,  419. 
of  maritime  hypothecations,  420. 
within  ebb  and  flow  of  tide,  402, 
404,  419. 
as  to  salvors  and  seamen,  421 . 
in  personam  and  in  rem,  422,  423. 
Agent  of  a  state  may  be  sued  in  federal 
courts,  385. 
Aliens,  by  domicil,  84. 

condition  on  breaking  out  of  hos- 
tilities, 66. 
where  sue  for  a  tort,  337. 
rights  to  sue  in  federal  courts,  378. 
Alliance,   offensive  and    defensive,  force 

of,  61. 
effect  on  licenses,  80. 
Ally,  cooperating,  liable  to  confiscation  of 
property,  80. 
not  to  trade  with  enemy,  80. 
included  in  treaties  of  peace,  176. 
Ambassadors,  free  from  arrest,  15. 

immunity  of,' established,  190. 
when  suspended,  46. 
grades  of,  48. 
binding  acts  of,  49. 
Animus  manendi,  86. 
Annexation  of  territory  by  Congress,  279. 
Appeal;  in  criminal  cases,  358. 
Armed  neutrality,  the,  134,  158,  159. 

accession  of  England  to  principles 
of,  136. 
Arms  of  the  sea,  29,  32. 
Articles  of  confederation,  219. 
Assignee,  right  of,  to  sue  in  federal  courts, 

384. 
Attachment,  in  rem,  282,  note, 
lien  by,  264. 

proceedings  by,  in  rem,   binding, 
283. 
Attorney  General  of  United  States,  341. 
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Bacon,  Lard,  his  definition  of  war,  58. 

his  writings,  564. 
Bail,  in  the  Roman  law,  581,  note. 
Baltic,  maritime  code,  134. 
Bank,  national,  not  to  be  taxed  by  states, 

474. 
authority  of  congress  to    create, 
268-274. 
authority  of  congress  to  create  un- 
der confederation,  274,  note, 
of  IT.  S.,  right  of  to  sue  in  the  fed- 
eral courts,  382,  387. 
not  taxable,  474. 
Bankrupt  laws,  425. 
Barbary  States,  196. 
Bays,  (see  Arms  of  the  sea.) 
Bdligerenfs,  rights  of,  with  respect  to  each 
other,  99. 
Bills  of  Credit,  what,  453,  (see  State.) 
Bill  of  Rights,  history  of,  608,  609. 

English  bill  of  rights,  614,  618. 
"       petition  of  rights,  614. 
"      Magna  Charta,  614. 
Connecticut    colony,    declaration, 
1639,  609. 
New    York    colony,    declaration, 
1691,  1708,  609. 
various  American  declarations  of, 
608,  618. 
Blackstone,  571. 
Blockade,  law  of,  149. 

definition  of,  150,  151,  note, 
suspension  of,  151. 
ending  of,  152. 

presence  of  adequate  force,  150. 
precludes  egress  and  ingress,  152. 
notice  of,  essential,  153. 
notice  of,  constructiTe,  153. 
intent  to  violate,  eflect  of,  154,  155. 
breach,  penalty  of,  156. 
Burtamaqui,  18. 
Bynkershoek,  on  marine  jurisdiction,  30. 


Capture,  maritime  law  of,  81 . 

rights  to  vest  in  the  sovereign,  111. 
when  title  to  complete,  112. 
after  peace  concluded,  178,  179. 
jurisdiction,  388. 

where  it  gives  title  to  property, 
120,  121. 
Cartel  ship,  80. 

Case,  within  the  constitution,  359. 
Casus  foederis,  60. 

Ceded  territories,  (see  Congress,  and  terri- 
tories ceded,  ^c,  and  cession  of 
territory.) 
jurisdiction  over,   (see  State    and 
Congress.) 
Cessio  bonorum,  what,  472.  I 


Cession  of  territory,  185. 

possession  necessary  to  complete, 

185. 
laws,  municipal,  how  affected  by, 
185,  note,  531. 
state  not  bound  to  indemnify  for 
loss  by,  186. 
in  places  c^ded  to  U.  S.,  428,  note. 
Chancery,  reports  in,  548. 
Chivalry,  its  influence,  1 1 . 
Circuit  Courts,  organization  and  power  of, 
332,  333. 
jurisdiction  of,  333,  334,  335. 
*  jurisdiction  of,  not  lost  by  change 
of  domicil,  385. 
Citizens,  domiciled  abroad,  84. 

may  not   engage   in   foreign  war, 
110. 
effect  of  war  upon,  105. 
rights  of  defence,  106. 
not  to  cruise  against  friendly  pow- 
ers, 110. 
may  not  sue  a  state  in  courts  of 
U.  S.,  323. 
not  to  cruise  without  commission, 
106. 
not    to    cruise   against  their  own 
countty,  199. 
Civil  law,  the,  574. 

early  Koman  law,  574. 
twelve  tables,  580. 
prsetorian  law,  588. 
responsa  prudentum,  589. 
Cicero,  590,  591,  592. 
age  of  Augustus,  591. 
Papinian,  Ulpian,  Paulus,  &c.,  594. 
Theodosian  code,  595. 
Tribonian,  595. 

corpus  juris  civilis  of  Justinian,  596. 
the  Code,  596. 
the  Institutes,  596. 
the  Digests,  597. 
the  Novels,  600. 

disturbed  by  barbarian  invasions, 
600. 
study  of,  revived,  in  the  12th  cen- 
tury, 602. 
reception  of,  in  England,  603. 
Civil  liberty,  607. 

war  in  other  states,  24. 
Clerks  of  U.  S.  Courts,  341. 
Coasting  license,  effect  of,  482,  487. 
Codification,  527. 
Coke,  564. 

Colonial  trade  of  the  enemy,  90. 
Colonies  carry  laws  with  them,  531 . 

American,    their   rights   asserted, 
607-613. 
Columbia,  District  of,  277,  384,  427. 
Commercia  Belli,  115,  168. 
Commerce,  general  right  of,  34. 

claims  of  Portugal  and  Bussia,  36. 
treaties  of,  36. 
with  the  enemy,  77. 
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Commerce,  to  be   regulated  by  congress, 

481. 
between  several  states,  what,  487, 
488. 
power  to  regulate  includes  license 
laws,  488. 
internal,  not  to  be  controlled  by 
congress,  485,  487. 
power  of  congress  to  regulate,  car- 
ries no  grant  of  property,  491. 
Commission  to  cruise  requisite,  106. 

unlawful  against  a  friendly  power, 
110. 
Commons,  house  of,  249. 
Common  law,  definition  of,  .530. 
its  sources,  530. 

how  far  adopted   in  the    federal 
courts,  374,  377. 
growth  of,  530. 
adopted  in  the  states,  531. 
follows  colonies,  531. 
applies  to  impeachments,  378  note. 
applies  to  federal  courts,  374. 
"        "        "  "     except  in 

criminal  cases,  364. 
Computation  of  time,  170. 
Concealment  of  papers  by  a  neutral,  166. 
Concurrent  power  of  the  states,  431,  (see 
States  and  State  Courts.) 
jurisdiction,   439,   (see   States  and 
State  Courts.) 
Confederation,  early  steps  towards,  211. 
articles  of,  219. 
imbecility  of,  221-227. 
Conjiscation  of  enemies'   property  conse- 
quent on  war,  69. 
debts,  doctrine    in   England    and 
United  States,  73,  75. 
not  allowed,  of  property  wrong- 
fully taken  before  war,  76. 
of  enemy's  property  on  commence- 
ment of  war,  75. 
contraband  articles,  147,  148. 
for  breach  of  blockade,  156. 
carrying  dispatches,  157. 
as  foundation  of  title,  (see  Title.) 
Congress,  legislation  of,  supersedes  state 
legislation,  451. 
may  punish  the  bringing  of  coun- 
terfeit coin  into  U.  S.,  482,  note, 
power  of,  to  regulate  commerce, 
481. 
of  1754,  213. 
of  1765,  215. 
of  1774,  216. 

its  constituent  parts,  231-233. 
priylege  of  the  two  houses  of,  251. 
power  to  punish  for  contempts,  252, 
253. 
general  powers  of,  253; 
rules  of  proceeding  of,  254. 
mode  of  passing  laws  by,  255. 
authority  to  create  a   bank,  268- 
274. 
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Congress,  authority  of,  relative  to  taxation, 
(see  Taxation.) 
preemption,   right  of,  278,  280. 
annexation  of  territ(fty   by,   (see 
Annexation.) 
to  provide  for  proof  of  public  rec- 
ords/281,  (see  Records.) 
power  over  militia,  (see  Militia.) 
power  of,  as  to  internal  improve- 
ments, 289-292. 
power   over    domestic    territories, 
427. 
power  of,  over  conquered  and  ceded 
territories,  428,  478. 
right  of,  to  impose  laws,  533. 
Constitution  of  the  United  States,  (see  Ap- 
pendix,) 661-670. 
how  and  when  formed,  227-229. 
Constitutional  power,  its  test,  346. 
Constitutionality  of  laws,  500,  506. 
Construction  of  statutes,  516,  522,  527. 

of  Revised  Statutes,  520. 
Consuls,  defined,  50. 

duty  of,  51,  52. 
have  no  judicial  powers,  51. 
not  protected  as  ministers,  55,  56. 
nations  not  bound  to  receive,  54. 
to  assist  in  arresting  deserters,  52. 
enlarged  powers  in  foreign  ports, 
51,  notes. 
Consular  System  of  the  United  States,  act 
to  regulate,  57,  note. 
Contempts,  when  punishable  by  congress, 
252,  253. 
may  be  punished  by  U.  S.  courts, 
330,331. 
Continuous  voyage,  94. 
Contraband  of  war,  142-149. 

what  articles  constitute,  142,  147. 
provisions,  when,  144,  145,  147. 
provisions,  how  affected  by  destina- 
tion, 146. 
articles  of  native  growth,  146. 
raw  materials,  146. 
implements  of  war,  147. 
penalty  for  carrying,  148. 
Contracts,  protected  against  state  laws, 

460. 
commercial,  with  an  enemy,  77. 
public  contracts  with  an  enemy, 
182. 
laws,  impairing  the  obligations  of, 
460. 
Contributions  levied  hy  an  enemy,  102. 
Counsel  in  Courts  of  If.  S.,  340,  341. 
Counterfeit  Coin,  bringing  it  into  the  U.  S. 
punishable  by  congress,  482,  note. 
Courts  may  declare  laws  unconstitutional, 
501,  507. 
federal,  how  far  common-law  juris- 
diction in  criminal  cases,  364-373, 
387. 
principles  of  common  law  applied 
in,  369. 
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Courts,  jurisdiction  of  criminal  cases  in 
admiralty,  372. 
jurisdiction  of  military  and  naval 
Crimes  and  offences,  373,  374. 
how  far  common  law  aaid   state 
laws  are  rules  of  decision  in,  374, 
376,  note, 
jurisdiction,  when  an   alien  is  a 
party,  378. 
jurisdiction  of,  against  person  not 
in  the  district,  379. 
jurisdiction,  between  citizens  of  dif- 
ferent states,  379. 
when  a  party  is  a  corporation,  381 . 
right  of  U.  S.  to  sue  in,  382. 
right  of  trustee  to  sue  in,  384. 
right  of  assignee  to  sue  in,  384. 
foreign  corporations  may  sue  in, 
382. 
inhabitants  of  District  of  Columbia 
may  not  sue  in,  384. 
inhabitants  of  territories  may  not 
sue  in,  384,  385. 
jurisdiction,  when  state  a  party  in 
interest,  385-387. 
state  not  to  be  sued  by  individuals 
in,  385. 
agents  of  states  may  be  sued  in, 
385,  386. 
jurisdiction  of,  in  admiralty,  (see 
Admiralty   Courts,  Admiralty  Juris- 
diction, ) 
jurisdiction  over  ceded  territories, 
428. 
proceedings  and  execution  in,  reg- 
ulated by  congress,  438. 
process  and  decisions,  how  affected 
by  state  laws,  438,  439. 
Circuit,  of   U.  S.,   (see   Circuit,  Superior, 
and  State  Courts.) 
Courts  Martial,  naval  jurisdiction  of,  374, 
note,  396,  398. 
Crimes  at  sea,   under  statutes  of  United 
States,  394-400. 
Criminal  cases,  jurisdiction  of,  in  federal 
courts,  (see  Federal  Courts.) 
jurisdiction,    (see    Courts,    Federal 
District  Courts,)  435. 
Criminals,  duty  of  surrender  of,  40,  44. 
Cruise,  right  of,  106. 

when  cruiser  liable  as  pirate,  HO. 
with  double  commission.  111. 


T). 

Damages,  measure  of,  in  cases  of  tort, 
626,  note. 
Death,  punishment  of,  622. 
Dd)ts,  assumption  of  state,  437,  note. 
Declaration  of  Independence,  218. 

of  war,  mode  and  form  of,  62. 
Delictum,  96,  132,  157. 
Despatches  to  the  enemy,  157. 


Direct  tax,  275. 

Discovery,   as    foundation   of  title,  (see 

Title.) 
right  of,  186. 

how  far  it  imposes  laws  of  discov- 
erer, 186. 
District  Courts,  organization  and  jurisdic- 
tion of,  336-339. 
jurisdiction,  as  courts  of  common 
law,  424. 
in  cases  of  seizure,  forfeiture,  and 
torts,  424. 
in  cases  of  bankruptcy,  425. 
as  prize  and  instance  courts  in  ad- 
miralty, 388-393. 
criminal  jurisdiction  of,  in  admiral- 
ty, 394-400,411. 
no  appeal  in  criminal  cases,  358. 
damages  in,  for  marine  tort,  400, 
404-407. 
admiralty  and  maritime  jurisdic- 
tion of,  412-419. 
cognizance  of  seizures  and  forfeit- 
ures, 413,  415^17. 
jurisdiction  in  salvage' cases,  423. 
jurisdiction  as  to  pilotage,  423. 
District  of  Columbia,  inhabitants  of,  may 
not  sue  in  federal  courts,  384. 
power  of  the  courts  of,  to  issue 
mandamus,  427. 
Doctor  and  Student,  563. 
Documents,  concealment  or  spoliation  of, 

166. 
neutral,  for  ships,  enumerated,  165. 
Domam,' public,  174,  278. 
Domicil,  when  confers  hostile  character, 

84,  89. 
test  of,  86,  87. 
what  a  change  of,  380. 
not  affect  jurisdiction  of   Circuit 
Courts,  384. 
commercial,  84,  85. 
Dominion  over  subjects  and  vessels  at  sea, 

29. 
Droits  of  the  admiralty,  107. 
Duties,  not  to  be  imposed  by  states,  439. 
lien  for,  269. 


E. 

Eldon,  Lord,  554. 

Electors  of  President,  297. 

Elementary  writers  on  common  law,  558. 

Bracton,    Littleton,    Coke,  Hale, 
&c.,  559,  562,  564,  568. 

Blackstone's  Commentaries,  571. 
Embargo,  hostile,  when  laid,  70. 

preliminary  to  war,  70. 
Embassadors,  rank  of,  48. 

rights  of,  45,  47. 

may  be  refused,  49. 

how  far  their  acts  bind,  49. 
Emigration,  right  of,  652. 
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Eminent   domain,  rights    of   congress  in 

making    internal     Improvements, 

290,  note. 

Enemy's  property,  how  affected  by  state  of 

war,  66. 
despatches  not  to  be  carried,  157. 
confiscation  of  ship,  penalty,  157. 
Enemy,  trade  with  unlawful,  77. 
as  to  commerce,  83. 
by  owning  the  soil,  84. 
by  residence,  84-89. 
by  sailing  under  his  flag,  95. 
old  laws  as  to,  99. 
colonial  trade  of,  90. 
property  on  board  a  neutral,  91. 
English  decisions,  their  weight,  81,  (see  Ad- 
judications. ) 
Enlistment,  against  friendly  powers,  un- 
lawful, 130,  131. 
Evidence  in  libel,  630-638. 
Executive  department,  nature   and   unity 
of,  293,  294. 
Expeditions  in  neutral   territory   against 
friendly  powers,  130,  131. 
Ex  post  facto  laws,  what,  455,  (see  State.) 
Extradition,  when  granted,  45,  note. 


F. 


Fauces  terroe,  403. 
Fearne's  treatise,  573. 
Federalist,  its  character,  259. 
Federal  courts  not  to  interfere  with  state 
courts,  456. 
'Fisheries,  internal,  may  be  regulated  by 
states,  492. 
Fitzherbert's  abridgment,  562. 
Flag  of  the  enemy,  95. 
Fleta,  560. 
Foreign  commission  to  cruise,  110. 

prince  or  state  may  sue  in  U.  S. 
courts,  324. 
public  vessels  not  subject  to  local 
laws,  162,  163. 
property,  when  protected  in  war, 
66,  68,  76. 
Foreigners,  their  rights  and  duties,  40. 
Forfeitures,  jurisdiction   of,  in   admiralty 
court.s,  415,  416. 
Forms  of  process,  438. 
Fartescue's  treatise,  561. 
Free  ships,  134. 

Freight  earned  by  neutrals  carrying  ene- 
my's goods,  133. 
when  earned  by  captor  of  enemy's 
vessel,  140,  141. 
Fugitives  from  justice,  647. 

constitutional  provisions,  650. 
how  far  state  executive  may  refuse 
to  deliver,  647,  649. 
,  upon  what  evidence  arrest  may  be 

made,  650. 
from  justice,  surrender  of,  42. 


Fugitives  from  service,  mode  of  recapture. 

450. 
"        law  of  1850,  relative 
to,  451. 
"        647,  note. 


G. 


Garnishment,   judgment    in    proceedings 

by,  binding,  283,  (see  Judgments.) 
German  confederacy,  224. 
Gilbert,  Lord  Ch.  Baron,  works  of,  569. 
Glanville,  558. 

Goods,   neutral,  in  enemy's   ships,  free, 

137. 

liable  to  captor's  freight,  140. 
Government  de  facto,  27,  176. 
Grand  jury,  618. 

Greeks,  their  advance  in  national  law,  4, 

5,  22. 
Greek  government  in  1832,  26. 
Grotius,  effect  of  his  writings,  16. 

his  successors,  IS,  20. 

opinion  on  capital  punishment,  622. 

H. 

Habeas  corpus,  writ  of,  639. 

act  of  31  Charles  II.,  c.  2,  640. 
New    York   statute    relating    to, 
642. 
when  habeas  corpus  does  not  lie, 
644. 
to  remove  a  foreigner  from  state 
jurisdiction,  332. 
when   granted   by   United    States 
courts,  328,  330,  356,  note, 
jurisdiction  of  state  courts  in  re- 
spect to,  445. 
in  cases  of  fugitives  from  service, 
450. 
Hale,  Sir  Matthew,  Pleas  of  the  Crown, 

570. 
Hamilton,   Alexander,    on    confiscating 

debts,  74. 
HardvAcke,  Lord  Ch.,  553. 
Hawkins,  on  criminal  law,  570. 
Heads  of  departments,  their  amenability, 
311,427. 
High  and  hw  water  mark,  as  to  jurisdic- 
tion, 402. 
High  seas,  what,  403,  404. 
History  of  the  law  of  nations,  4-20. 
American  Union,  211-230. 
of  treatises,  558-573. 
law  reports,  539-554. 
civil  law,  574-606. 
Hobart's  reports,  543. 
Hobhes's  theory,  58. 
Homine  replegiando,  450,  647. 
Hostage,  116. 
Hostile  embargo,  70. 
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Hostile  character,  by  holding  lands  in  ene- 
my's country,  84. 
character,  by  residence,  86. 
by  colonial  trade,  90. 
English  rule,  91. 

when  person  or  property  is,  83-98. 
character,  when  acquired  by  traf- 
fic, 84,  89,  91. 
character,  when  acquired  by  sailing 
under  enemy's  flag,  95. 
House  of  Representatives,  237. 

members  elected  by  districts,  243. 
Hiibner,  92. 


I. 


Impeachments,  311. 
Import  duties,  267. 

Imposts  laid  by  states,  435-437,  438, 
Impressment  of  seamen  denied  by  United 
■    States,  161,  u. 
Imprisonment,  relief  from,  by  habeas  cor- 
pus, 639. 
Improvements,  internal,  by  congress,  289. 
Independence,  declaration  of,  218. 
Indians,  their  original  title  to  lands,  278. 
Indictments,  618. 

Infidels,  opinions  concerning,  1 1 . 
Informations,  ,618. 

Injunction,  not  to  be  granted  by  federal 

courts  to  restrain  state,  459. 

when    federal  courts    may   grant, 

338. 

not  to  be  granted  by  state  courts  to 

restrain  federal,  456. 

Insolvent  laws,  their  constitutionality,  470. 

state,  discharge  under  when  valid, 

469-471. 

Inspection  laws,  state  may  regulate,  489, 

490. 

Instance  court  in  admiralty,  what,  388, 390, 

391,  419,  423. 

Instruction  of  representatives,  right  of,  615, 

note. 
Insurrection,  how  put  down  by  states,  452. 
Intercourse  with  an  enemy  illegal,  77. 
Internal  improvements  by  congress,  289. 
International  law,  62. 
Interpretation  of  treaties,  182. 
of  the  constitution,  260. 
of  statutes,  516,  522,  526. 
Intervention,  rights  of,  21,  24. 
when  justifiable,  24,  26. 


J. 


Jeopardy,  putting  a  party  in,  619. 
Judges,  how  appointed,  314. 

their  support,  315. 

term  of  ofSce,  315-318. 

term  of  office  in  the  sereral  states, 
318-322. 


Judges ,  how  and  by  whom  impeached,  319- 

321. 
of  U.  S.  may  grant  ne  exeats  and 
injunctions,  330. 
Judgments,  of  tribunals  of  other  states,  281. 
faith  due  to,  when  duly  authenti- 
cated, 281. 
nul  tiel  record,  when  good  plea  to, 
282. 
of  justice  of  peace,  not  within  con- 
stitutional provisions,  283. 
defendant  must  have  due  notice  of 
suit,  282,  283. 
» what  is  such  notice,  282,  note, 
of  appearance  by  attorney,  283, 
note, 
jurisdiction    of    court    rendering, 
may  be  inquired  into,  283. 
in  rem,  284. 

when  lien  in  federal  courts,  264- 
268. 
of  his  peers,  621. 
Judicial  department,  power,  where  vested, 
and  its  extent,  313, 322, 326, 339, 
343,  354,  359.     (See  Supreme 
Court.) 
extent  of  jurisdiction,  322-324. 
powers  of,   conferred  upon   state 
courts,  339. 
power,  by  whom  disposed  of,  347, 
348, 
decisions,  evidence  of  common  law, 
533,  536,  537. 
reports  of,  539. 
Judiciary  may  declare  laws  unconstitu-^ 
tional,  501.* 
of  ambassadors  and  consuls,  when 
exclusive,  66. 
Jura  summi  imperii,  220. 
Jurisdiction,  court  rendering  foreign  judg- 
ment must  have,  283. 
of  courts.     (See    Courts,   Supreme 
Court,  Judicial  Department.) 
'national,  over  seas,  29,  33. 
Jurisprudence,  national,  progress  of,  492, 

497. 
Jury,  judges  of  facts  and  motives,  636. 

trial  by,  secured  by  Magna  Charta, 
620j 
constitutional  provisions  as  to,  621, 
note. 
Jus  in  rem,  et  in  re,  185. 
Jus  prcetmium,  588. 
Jus  postliminii,  what,  118. 

when  it  takes  eflect,  119. 
how  long  it  subsists,  119-121. 


L. 

Land,  in  the  United   States  territories, 
278,  279.  • 
distribution  of  the  proceeds,  281, 
note. 
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Lav3,  municipal,  definition  of,  499. 

composed  of  written  and  unwritten 
law,  499. 
Law  of  nations,  definition  of,  1. 

its  foundation,  1,  2,3. 

history  of,  1-20. 

history  of,  among  the  Greeks,  5. 

history  of,  among  the  Romans,  6. 

history  of,  in  the  middle  ages,  8. 

influenced  by  Christianity,  feudal 

system,    chirah-y,  treaties,    and 

precedence  among  nations,  10, 

12. 

ofiences  against,  189. 

the  evidence  of  it,  19,  20,  81. 

its  application  to  new  states,  27. 

as  to  dominion  over  seas,  29-34. 

as  to  regulation  of  trade,  35. 

as  to  changes  in  governments,  28. 

as  to  surrender  of  fugitives,  40. 

as  to  ambassadors,  45,  190. 

as  to  consuls,  50-57. 

as  to  declaration  of  war,  62-65. 

as  to  confiscation  of  enemy's  prop- 
erty, 66-70. 

as  to  confiscation  of  debts,  73-77. 

making  property  hostile,  83-90. 

as  to  sailing  under  foreign  flag,  95. 

as  to  rules  of  war,  99,  100. 

as  to  privateering,  107. 

as  to  disposal  of  prizes,  111. 

as  to  ransom,  115. 

as  to  postliminy,  118. 

as  to  rights  and  duties  of  neutrals, 
123-141. 

as  to  contraband  of  war,  142. 

as  to  blockade,  149. 

as  to  right  of  search,  158. 

as  to  truces,  168. 

as  to  passports,  170,  190. 

as  to  treaties,  173. 
Law  of  nature,  2,  3. 
Laws,  must  be  constitutional,  500-507. 

retrospective,  condemned,  508,  509. 
Legislative  power,  498. 
Letters  of  credence,  49. 

of  marque  and  reprisal,  71. 
Lex  rei  sites,  as  applied  in  ceded  territory, 
480,  note, 
Libel,  definition  of,  629. 

right  of  jury  to  determine  law  and 
fact,  631,  note. 

truth  of,  how  far  a  justification  in 
indictments,  631,  636-638. 

truth  of,  may  be  pleaded  in  private 
actions,  637. 

malicious  intent  essential,  632,  638. 
Liberty,  personal,  639. 

secured  by  writ  of  iiaheas  ccnpus, 
639. 

of  the  press,  631. 

religious,  653. 

emigration,  653. 
Lieber,  on  political  ethics,  3. 


Lieber,  on  political  hermenentics,  528. 
License  to  trade,  by  enemy,  95,  172. 

construction  and  duration  of,  172. 
not  to  be  granted  by  an  ally,  80. 
Lien,  as  affecting  admiralty  jurisdiction, 
408,  note, 
when    person   has,  in    admiralty, 
422. 
under  state  laws,  420,  422,  notes, 
on  ships,  by  material  men,  421. 
of  seamen,  for  wages,  421,  422. 
of  United  States,  for  duties,  269. 
of  United  States,  by  virtue  of  judg- 
ments, 264-S69. 
Limited  jurisdiction,  no  protection  to  ac- 
tion done  without,  336. 
Local  law,  in  the  federal  courts,  375,  376. 
Littleton's  tenures,  562. 
Louisiana  law,  influence  of  civil  upon,  533. 


M. 

Magna  Charta,  614,  618,  620,  621. 

"  law  of  the  land,"  meaning  of,  as 
used  in,  620. 
as  to   treatment  of  foreigners    at 
commencement  of  war,  68. 
Mala  prohibita  and  mala  in  se,  526. 
Mandamus,  a  suit  within  meaning  of  con- 
stitution, 324,  note, 
when  issued  by  the  United  States 
judges,  329,  354. 
not  to  be  issued  by  a  state  court  to 
federal  officers,  457. 
by  the  circuit  court  in  the  District 
of  Columbia,  355. 
not  from  federal  to  state  courts, 
459. 
not  to  review  judgments,  354. 
not  against  a  state,  354. 
Mare  clausum  and  mare  liberum,  30. 
Marine  torts,  165,  400,  404,  405,  408,  424. 
Marque,  letters  of,  what,  71. 
Marshals  of  United  States,  342. 

by  whom  removed,  343,  344. 
security  required  of,  344. 
Master  of  vessels  must  deposit  sea  letters 
and  passports,  52. 
Mercantile  contracts  with  enemy  unlawful, 

77. 
Military  law,  defined,  374,  note. 
Militia,  authority  of  states  in  respect  to, 

434. 

authority  of  congress  over,  284. 

when    called  into   service   by   the 

President,  286. 

authority   of   state    court-martials 

over,  288. 

Ministers,  resident,  48. 

Monet/,  power  of  congress  to  appropriate, 

438. 
Monopoly,  prohibited  in  states,  616. 
in  navigable  waters,  482. 
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More,  Sir  Thomas,  550. 
Morris,  Robert,  226. 
Municipal  law,  499. 
Mutiny  at  sea,  399. 


N. 


National  character,  test  of,  85. 
Nations,  obligations  of,  not  affected  by  rev- 
olutions, 28. 
rights  and  duties  of,  in  peace,  21. 
their  equality  and  independence,  2 1 , 
22. 
when  subjects  of  one-  may  assist 
those  of  another,  25,  27. 
dominion  over  adjoining  seas,  29- 
34. 
jurisdiction  of,  over  seas   (see  Ju- 
risdiction.) 
right  to  navigable  rivers,  38. 
their  rights  of  commerce,  34. 
when  intervention  by,  justifiable, 
(see  Intervention.) 
(See  Law  of  Nations.) 
Naturalization,  laws  not  to  be  passed  by 
the  states,  473. 
Navigation,  of  rivers,  right  of,  not  to  be 
granted  by  states,  482,  483,  485. 
of  rivers,  not  to  be  obstructed  by 
states,  491 . 
freedom  and  reciprocity  in  respect 
to,   encouraged   by  TJ.  S.,  37, 
notes. 
Navigable  rivers,  right  of  nations  to  use, 

38. 
Ne  exeat,  writ  of,  651. 

now  a  civil  remedy,  652. 
granted  by  U.  S.  courts,  330. 
Neutral  nations,  what  are,  123. 
rights  and  duties  of,  123. 
impartiality    required    from,    123, 
132. 
troops  may  be  furnished  to  allies, 
124. 
may  become  carriers  of  enemies' 
property,  125. 
enlistments    in.    against    friendly 
powers,  130. 
right  of  trade  during  war,  89. 
right  of  trade  under  rule  of  1756, 
91,  92. 
rights  of  colonial  trade,  90. 
right  of  captors  in  ports  of,  119, 
129. 
must  not  prepare  hostile  enterprises 
in  neutral  ports,  128,  130. 
duties  as  to  foreign  civil  wars,  24, 
25. 
must  fulfil  prior  treaties,  124. 
judges  of  the  casus  foederis,  124. 
goods  in  enemies'  vessels,  125, 137, 
139. 
territory  inviolable,  125. 


Neutral  nations,  prizes  in  their  porta,  132. 

freight  for  enemies'  property,  133. 

restrictions   on   their   trade,  142- 
167. 

as  to  blockades,  149-157. 

as  to  enemies'  despatches,  157. 

subject  to  search,  158. 

convoy,  160. 

character  by  domicil,  84. 

prisoners  free  in  their  ports,  119. 

transfer  in  transitu,  96. 

ship  documents,  165. 

misconduct  of,  166. 

forfeit  contraband,  148. 
Neutrality,  armed,  134. 
Notice  of  blockade,  153. 

time  in,  when  exclusiveor  inclusive, 
169,  170. 
Nottingham,  Lord,  551. 


O. 


Obligations  of  contracts  not  to  be  impaired 
by  state  laws,  460-472. 
what  amounts  to   impairing,  461, 
462. 
contained  in  charters  of  institutions 
of  charity  and  learning,  463. 
not  impaired,  if  remedy  only  af- 
fected, 467. 
between  two   states  protected  by 
constitution,  468. 
as   affected   by  insolvent   acts  of 
states,  469,  471. 
protected  by  Constitution  of  U.  S., 
509,  510. 
Offences  against  law  of  nations,  189. 
Ordinance  as  to  religious  freedom,  653. 

as  to  civil  liberty  and  private  con- 
tracts, 620. 


Parliament,  power  of,  499. 
Partnership,  dissolution  of,  by  war,  79. 
Passages,  right  of^  over  foreign  territory, 

37. 
Passengers,  (see  Stage  Owners.) 
Passport,  what  and  by  whom  granted,  170. 
construction  of,  171. 
revocation  of,  171. 
violation  of,  how  punished,  190. 
Peace,  treaties  of,  173. 

"  binding  force  of,  174- 

176,  180. 
"  with    governments  de 

facto,  176. 
"  when  they  take  effect, 

178. 
Peere  Williams,  552. 
Peers,  trial  by,  621. 
Penitentiary  system,  623,  625. 
Personal  security,  rights  of,  607. 
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Personal  self-defence,  when  justifiable,  627. 
security,  protected  by  jury  trial, 
&c.,  618. 
protection    against   personal   vio- 
lence, 626. 
reputation,  628. 
liberty,  6.39. 
Piracy,  defined,  191. 

punishment  of,  192,  398, 
under  law  of  nations,  punishable 
by  all,  194. 
legislation  of  United  States  in  re- 
lation to,  192,  199, 
slave-trade,  when,  202. 
capture  by,  no  change  of  property, 
118,  192. 
by  citizens,  cruising  against  their 
country,  HI,  199. 
Plowden,  Reports,  541 . 
Poisoned  arms,  unlawful  in  war,  100. 
Ports,  neutral,  prizes  may  be  carried  to  and 
condemned  in,  129,  132. 
armaments  of  belligei-ents  in,  un- 
lawful, 130,  133. 
capture  of  belligerents  from,  un- 
lawful, 128. 
rights  of  foreign  vessels  in,  162. 
note. 
Possessory  suit  in  admiralty,  410. 
Postliminy,  right  of,  118. 

inapplicable  to  movables,  118. 
property  in  neutral  states  not  af- 
fected, 119. 
persons  affected  by,  119. 
operates  on  captures  at  sea,  120. 
on  real  property,  119. 
English  and  American  rule,  121. 
Post-roads,  290. 

Practice  in  federal  courts,  375,  note. 
Precedents  of  adjudged  cases,  536. 
Preemption  of  Indian  titles,  278. 

of  unappropriated  lands,  280. 
Preference  of  the  United  States  as  cred- 
itor, 260-269. 
President,  qualifications    and   duties    of, 

293-295. 
appointment  of,  295-301. 
electors  of,  297. 
term  of  office,  302. 
salary,  302. 

powers  of,  as  commander-in-chief, 
303. 
"  to  grant  reprieves  and 

pardons,  305. 
in  making  treaties,  306. 
appoints  the    officers    of  govern- 
ment, 309. 
duty  to  give  information  to  con- 
gress, 310. 
may  be  impeached,  311. 
veto,  power  of,  257-259. 
power  of  removing  executive  offi- 
cers, 343. 
Previous  question,  255. 


Priority  of  United  States   as  creditors, 

260-267. 
of  United  States  giving  lien,  264- 
266. 
does  not  displace  lien  of  creditor's 
attachment,  265. 
Prisoners  of  war,  condition  of,  gradually 
improved,  14. 
Privateering,   how  encouraged,   107,  109. 
how  checked,  108. 
owners  to  give  security,  107. 
liabilities  of  owners,  109. 
measure  of  damages,  110. 
when  individuals  may  engage  in, 
,110. 
Privileged  communications,  635,  639. 
Privity,  none  between  administrators,  281, 

note. 
Prize,  jurisdiction  of,  when  lost,  393. 

court,  in  admiralty,  what,  113,  114, 
388,389,391. 
brought  infra  prcesidia,  112. 
military,  391. 
in  whom  vests.  111. 
disposition  to  be  ipade  of.  111. 
title  to,  how  lost,  112. 
when  property  passes  to  captors, 
112,  113. 
Probable  cause  of  seizure,  165. 

cause  on  malicious  prosecution  and 
libel,  635. 
Proceedings  in  rem,  393,  420. 
Process,  in  federal  courts,  375. 
Prohibition,  329. 

Property,  when  title  to,  gained  by  capture, 
120,  121. 
when  deemed  hostile,  83,  84. 
hostile  character  not  lost  by  assign- 
ment in  transitu,  96,  97. 
enemy's,  how  affected  by  war,  66, 
69. 
Proviso  in  statutes,  519. 
Provisions,  when  contraband,  144,  145. 
Puffendorjf,  18. 

Punishment,  capital,   how  far  justifiable, 

622. 

Q- 

Qualijied  enemy,  83, 89. 

Quarantine  laws,  state  may  regulate,  490. 


E. 


Ransom,  nature  and  effect  of,  79, 115. 

effect  of   a  recapture  upon,  116, 
117. 

bill,  a  safe-conduct,  115. 

how  enforced  in  France,  117,  118. 
Recapture,  effect  of,  116,  117. 
Reciprocity  Treaty,  40. 
Reeves's  history  of  the  common  law,  567. 
Religious  liberty,  an  absolute  right,  653. 
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Religious  liberty,  provisions  in  American 

charters,  &c.,  as  to,  653-657. 

Remedies,  part  of  the  contract,  466,  467, 

509. 
Removal  from  office,  power  of,  343. 
Replevin,  as  to  United  States  courts,  457. 
Rqiorts  of  cases,  enumeration  of,  539. 
Year  Books,  540. 
Dyer,  541. 
Plowden,  541. 
Coke,  542. 
Hobart,  543. 
Croke,  544. 
Yelrerton,  544. 
Saunders,  545. 
Vaughan,  546. 
Modern  English,  (law,)  547. 
Chancery,  548,  551. 
Supreme  Courts  of  United  States, 
495. 
Representatives,  House  of,  237. 

qualifications   of  electors  of,  238- 
242. 
term  of  service,  242. 
how  apportioned,  242. 
number  of,  243. 
ratio  of  election  of,  243,  244. 
apportionment  of,   as  affected  by 
slave  population,  244. 
election   of,  how  far  affected  by 
state  legislation,  244. 
House  of,  originates  bills,  253. 
Representative  government,  sketch  of   the 
progress  of,  245-251. 
Reprisals,  what,  71. 

and  letters  df  marque,  what,  71. 
not  necessarily  an  act  of  war,  71 . 
Rescue  of  a  neutral  ship,  165. 
Responsa  Prudentum,  589. 
Retaliation  in  war,  104. 
Retrospective  laws,  472,  510. 
Revised  codes,  construction  of,  527. 
Revolt,  where  and  how  punished,  399. 
Right  of  passage  over  foreign   territory, 

37. 
of  personal  security,  618. 
of  reputation,  628. 
of  liberty,  639. 
of  persons,  607. 
Roll^s  Abridgment,  568. 
Roman  law,  (see  Civil  law,)  574. 
Romans,  their  fecial  laws,  6. 

their  laws  of  war,  6,  7. 
Rule  of  proceedings  in  congress,  254. 

on  state  titles  and  local  laws,  375. 
of  1756,  91,  134-136. 
(See  Interpretation.) 


Safe-conduct,  170,  190. 

Safeguards,  171. 

Sailing,  under  enemy's  flag,  95. 


Salvage,  in  case  of  captured  property,  121, 

122. 

on  shipwreck  derelict,  421 . 

common-law  jurisdiction  of,  410, 

note,  421, 

common  jurisdiction  of,  410,  412, 

notes. 

Sanders's  treatise,  571. 

Eeps.  545. 
Saving  clause  in  a  statute,  519. 
Scandalum  magnatum,  what,  630. 
Scire  facias,  process  by,  in  U.  S.  courts, 
330,  424. 
Sea  coast,  jurisdiction  of,  31,  (see  Juris- 
diction^) 
letters,  166. 
dominion  over,  29,  33. 
Search,  right  of,  and  how  exercised,  158- 

165,  205. 
war  right  only,  158. 
damages  for  wrongful  exercise  of, 
164. 
convoy  armed,  does  not  exempt 
from,  160. 
resistance  to,  penalty  of,  160,  162. 
ships  of  war  exempt  from,  162. 
for  seamen  denied  by  the  United 
States,  161,  n. 
Sedgwick  on  damages,  626. 
Seizures,   jurisdiction   of,    in    admiralty 
courts,  413,  415,417. 
what  courts  inquire  into  validity 
of,  457,  (see  State  Courts.) 
Self-defence,  627. 

Senate  of  the  United  States,  how  chosen, 

233. 

stability  and  character  of,  235, 237. 

power  in  making  treaties,  306, 307. 

Senators,  how  chosen,  234,  237. 

Set-offs,    against    United    States,    324, 

note. 
Shepherds  Touchstone,  568. 
Ships,  foreign  armed,  exempt  from  local 
jurisdiction,  1 62,  n. 
process    may   be    served  in,   163, 
note, 
merchant,  how  far   exempt,  163, 
note, 
neutral,   do  not  protect   enemies' 
property,  133,  134,  136. 
may  earn  freight  on  enemies'  prop- 
erty, 133. 
rule  of  1756,  91,  134. 
"free  ships,  free  goods,''  negotia- 
tions as  to,  138. 
papers,  165. 
Silesia  loan,  76. 
Slander,  definition  of,  628. 

truth  a  justification  in  private  ac- 
tions, 637. 
certain  communications,  privileged, 
635,  639. 
Slaves,  when  free  in  free  states,  492. 
fugitives,  450,  648. 
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Slaves,  state  legislation  in  relation  to,  648, 

649. 
constitution  of  United  States  relat- 
ing to,  648,  666,  app. 
Slave-trade,   declared    pii-acy  by  United 
States,  202. 
legislation  of  United  States  in  re- 
spect to,  201,  202. 
British    legislation    and    treaties, 
203,  204,  205,  206. 
Solicitor  of  the  treasury,  341,  note. 
Sovereign  may  sue  in  other  states,  324, 

325. 
Speech,  freedom  of,  a  constitutional  pro- 
vision, 630. 
Spoliation  of  documents,  (see  Documents.) 
Stare  decisis,  533,  536,  537. 
States,  moral  obligations  of,  3. 
defined,  197,  note, 
admission  of,  243. 
when  liable  for  acts  of  individuals, 
332,  note, 
may  not  be  sued  in  its  own  courts, 
325. 
when  a  party  to  an  action,  356. 
not  to  be  sued   by  individuals   in 
U.  S.  courts,  385. 
agents  of,  may  be  sued  in  federal 
courts,  385,  386. 
may  not  tax  national  bank,  474. 
not  to  issue  bills  of  credit,  453. 
general  power  of  taxation  by,  474- 
478. 
no  jurisdiction  of  territory  ceded  to 
U.  S.,  478-480. 
no  power  to   regulate   commerce, 
481-492. 
concurrent  legislation,  431. 
may  not  impose  imposts  and  duties, 
489. 
may  regulate  its  internal  commerce, 
490. 
may  not  require  license  of  import- 
ers, 488. 
concurrent  powers   of,   431,.  439- 
451. 
grant  of  powers  to  congress  not 
necessarily  conclusive,  432-437. 
concurrent  powers  in  regard  to  mil- 
itia, 432-434. 
taxation  by,  435,  437, 
debts,  assumption  of,  437,  note, 
laws  of,  not  affect  federal  process, 
438. 
when  may  be  rule  of  decision  in 
federal  courts,  439. 
governor  of,  power  to  pardon  of- 
fences against  U.  S.,  444. 
one,  not  enforce   criminal   law  of 
another,  448. 
constitutional  restrictions  upon  the 
power  of,  452. 
may  use  military  power   to  put 
down  insurrection,  452. 
VOL.  I.  58 


States,  powers  denied  to,  by  federal  consti- 
tution, 452. 
not  emit  bills  of  credit,  453. 
not  pass  ex  post  facto  laws,  455. 
no   control  over  federal   laws    or 
courts,  456. 
not  control  or  obstruct  federal  offi- 
cers, 457. 
not  interfere  with  each  other,  459. 
not  to   tax   national    institutions, 
474. 
not  pass  laws  impairing  the  obli- 
gations of  contracts,  460,   (see 
Obligations. ) 
may  not  impair  its  own  contracts 
or  grants,  461,  462,  467. 
their   control   over   mail    carriers, 
458. 
may  regulate  the  remedies  on  con- 
tracts, 467. 
not  to  govern  ceded  places,  478. 
not  pass  naturalization  laws,  473. 
foreign,  acquired  by  purchase,  279. 
courts,   concurrent  jurisdiction   of, 
439,441,  {see  State.) 
not  controllable  by  Injunctions  from 
U.  S.  courts,  459. 
how  far  congress  may  confer  juris- 
diction upon,  443,  444,  446. 
jurisdiction  of,  in  suits  against  a 

state,  444,  note.     • 
jurisdiction  of,  fines  or  forfeitures  ^ 

to  U.  S.  446,  448,  449. 
appeal  from,  to  federal  courts,  447. 
not  enforce  penal  laws  of  congress, 
447-449. 
jurisdiction  of,  over  fugitives  from 
service,  450,  451 . 
no  control  over  federal,  456. 
not  issue  mandamus  to  federal  offi- 
cers, 457. 
when  not  inquire  into  validity  of 
seizures,  457. 
have  not  cognizance  of  offences  in 
ceded  territories,  480. 
invested  with  federal  powers,  445, 
449. 
powers  under  acts  of  congi'ess,'339. 
Statutes,  supreme,  unless  restricted  by  con- 
stitution, 500. 
judiciary,  may  declare  unconstitu- 
tional, 501,  506. 
time  of  taking  effect,  507,  510,  513. 
retro-active,  not  to  be  presumed  un- 
less remedial,  508,  510,  512. 
cannot  impair   obligation   of  con- 
tracts, 509. 
declaratory,  510,  a. 
public  or  private,  513. 
judicial  notice  of,  515. 
interpretation  of  rules  for,  516-522, 
526. 
temporary  effect  of,  522. 
repeal-of,  523. 
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Statutes,  effect  of  repeal,  523. 

penalty,  implies  prohibition,  524. 
cumulative,  526. 
revival  of,  523. 
ex  post  facto,  prohibited,  455. 
old  English,  532. 
construction  of,  516-522,  526. 
saving  clauses  and  provisoes,  519. 
when  may  means  shall,  525. 
in  pari  materia,  52Q. 
repeal  of,  by  implication,  524. 
Steamboats,  monopoly,  history  of,  482. 
Story,  Joseph,  on  the  constitution  of  the 
United  States,  259. 
Suffrage,  qualifications  for  the  exercise  of, 

238-242. 
Suit,  defined,  321. 
Sugden's  Treatise,  572. 
Summary  convictions,  618. 
Supreme  Court,  reports  of,  495. 
its  institution,  326. 
its  exclusive  jurisdiction,  327,  348. 
its  appellate  jurisdiction,  327,  328. 
329,  note,  346,  349,  357-363. 
its  jurisdiction  to  grant  habeas  cor- 
pus, 328,  330. 
its  jurisdiction  over  inferior  courts, 
329. 
may  punish  for  contempts,  330. 
attorneys  and  counsel,  clerks  and 
marshals  of,  340-345. 
judgments  of,  how  enforced,  350. 
may  issue  mandamus,  354. 
jurisdiction  of,  when  a  state  is  a 
party,  356. 
appellate  jurisdiction  depends  on 
congress,  357. 
appeal  to,  in  criminal  cases,  358. 
jurisdiction  on   questions  of  trea- 
ties, 359. 
on  appeal  to,  error  must  appear  of 
record,  359. 
appellate  jurisdiction,  when  state  a 
party,  360-363. 
power  derived  from  constitution, 
367. 
(See  Courts, Federal) 


T. 

Talbot,  Lord,  552. 
Taxes,  direct,  275. 

Taxation,  by  states,  435-437,  438,  note. 

by  states,  not  of   United    States 

Bank,  474. 

rights  of,  in  the   states,  474-478, 

489. 

authority  of  congress  relative  to, 

275. 

authority  of  congress  paramount 

to  states,  436. 

authority  of  congress  paramount  in 

territories,  277. 


Territory  of  neutrals,  inviolable,  125. 

not  a  station  for  belligerents,  126, 

128. 

passage  through  may  be  granted, 

127. 

invasion  of,  justified  by  self-defence, 

.     128,  note. 

Territories,  legislative  power  over  them, 

427. 
ceded  to  U.  S.  rights  of  inhabitants 
in,  428. 
Territorial  courts,  427-429. 

power  of,  in  District  of  Columbia, 
♦  427. 

Texas,  279. 

Time,  computation  of,  in  truces  and  noti- 
ces, 169, 170. 
TocqueviUe,  de,  502. 

2Vaae,,with  enemy's  subjects  interdicted 
by  war,  77. 
license  to,  95,  172. 
Treason,  when  committed  against  a  state, 

447. 
Treasury,  decisions  in  revenue  cases,  507. 
Treaties,  not  afifected  by  change  of  govern- 
ment, 28. 
commercial,  36. 

power  of  President  and  senate  in 
making,  306,  307. 
how  far  binding  on  congress,  307. 
auxiliary,  12,  124. 
Treaties  of  peace,  by  whom  made,  173. 

extent    of    treaty-making   power, 
174. 
may  cede  territory,  174,  175. 
allies  protected  by,  176. 
causes  of  war  extinguished  by,  176. 
legal  effect  of,  177. 
time  of  taking  effect,  178. 
captures  made  after,  null,  178-180. 
construction  of,  181,  182. 
how  far  dissolved  by  new  war,  182, 
183. 
violation  of  any  article,  183. 
permanent  articles,  184,  185. 
Treatises,  elementary,  558. 
Trial  by  jury,  619. 

Trial,  new,  in  capital  cases,  when  granted, 
619,  note. 
Tribunals,  foreign  jurisdiction  over  Amer- 
ican ships  in  port,  162,  note. 
Truces,  pai-tial  or  general,  1 68. 

observation  of,  how  far  required, 
169. 
duration  of,  170. 
Ti-ustee,  right  of,  to  sue  in  federal  courts, 

384. 
Truth,  evidence  of,  in  libels,  631,  632. 
Twelve  tables,  580. 


U. 

Union  of  the  United  States,  211. 


INDEX. 


687 


United  States  may  not  be  sued,  324,  note, 

326. 

oflF-set  against,  324,  note,  325. 

priority,  claimed   by,  as  creditor, 
260,  264. 

(See  Territories.) 

courts,  jurisdiction  of,  (see  Judicial 

Department,  Supreme  Court,  Courts.) 
Unity  of  executive  power,  293. 
Uti  possidetis,  181. 


V. 

Vacanci/  in  office  of  President,  300. 

when  supplied,  310. 
Vattel,  18. 

Vaughan's  Reports,  546. 
Vernon's  Rep.  551,  (see  Sale.) 
Vessels,  (see  Ships.) 

Vice-president,  as  president  of  the  senate, 

237. 

how  elected,  298,  300. 

authority  and  duties  of,  300. 
Viner's  Abridgment,  568. 
Visit,  right  of,  158,  n.  205. 
Voyage,  what  is  continuous  or  interrupted, 

94,  n. 


W. 

Walworth,  Chancellor,  555,  note. 
War,  legal  definition  of,  73,  note. 

when  justifiable  bv  law  of  nature, 
59. 


War,  how  far  justifiable  by  treaties,  60. 
declaration   of,    by    whom   made, 
62. 
declaration  of,  mode  and  form  of, 
63. 
declaration  of,  not  always  formally 
made,  63,  64,  65. 
legal  effect  of,  on  subjects  of  bellig- 
erents, 66. 
commencement  of,  effect  on  per- 
sons  and   property   of  enemy's 
subjects,  66-69. 
commencement  of,  admits  confisca- 
tion of  property  and  debts,  if 
specially  directed  by  legislature, 
69-76. 
effect  of,  on  existing  treaties,  183, 
184. 
contraband  of,  142. 
ancient  rules  of,  99,  101. 
plunder  during,  on  lands,  100, 102. 
effect  of,  as  to  citizens,  105. 
citizens  may  not  engage  in  foreign, 

no. 

just  causes  of,  24. 

(See  Truces  and  Blockade.) 
Wood's  institutes,  570. 
Wolsey,  Cardinal,  550. 
Wright's  tenures,  570. 
Written  Law,  part  of  municipal  law,  499, 


Year  Books,  540. 
Yf^lvertcm's  Reports,  544. 
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